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Manuscript of Plaintiff’s work, “ The Web ” (blue
carbon copy) (original to be produced) (not
printed).

List of Authorities used by Plaintiff (Appellant) -

Letter to H. J. S. Dennison from Registrar of
Department of Agriculture as to registration of
interim copyright of “ The Web” - - -

Correspondence between the Plaintiff and The

MacMillan Company of Canada (nine letters)*—

(a) Letter Miss Deeks to the MacMillan Com-

pany of Canada, Ltd. (J. Saul) - -

(b) Letter MacMillan Company of Canada,
Ltd. (J. Saul) to Miss Deeks - -

(c) Letter Miss Deeks. to MacMillan Company
of Canada, Ltd. (J. Saul) - -

(d) Letter MacMillan Company of Canada
Ltd. (J. Saul) to Miss Deeks - -

(e) Letter Miss Deeks to MacMillan Company
of Canada, Ltd. (J. Saul) - -

(f) Letter Miss Deeks to MacMillan Company
of Canada, Ltd. (J. Saul) - -

(9) Letter MacMillan Company of Canada,
Ltd. (J. Saul) to Miss Deeks - -

(hy Letter MacMillan Company of Canada,

Ltd. (M. Liston) to Miss Deeks - -
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Plaintiff’s work ° The Web.”) (Original to be
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Extracts from ‘“ The Web ” and ““ The Outline of
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Comparison of the Plans of ** The Web ” and *‘ The
Outline of History > - - - - -

Volumes I and II of “ The Outline of History " by
H. G. Wells and published by the MacMillan
Company Inc. (of the United States) (Books to
be produced) (not printed).

28th June 1916 -

E

22nd February 1918

19th March 1918
10th August 1918

1 14th August 1918

21st August 1918
13th January 1919
3lst January 1919
27th March 1919

* Only eight letters appear in record.
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400
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401
402
402
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10

11

12
13
14

16
17

Letter Miss Deeks to MacMillan Company of
Canada, Ltd. (M. Liston) with the receipt of a
manuscript from MacMillans dated 15th July
1919 -

Letters written by H G Wells and to hlm of a date
prior to the publication of “ The Outline of
History.”*

{(a) Letter Henry S. Canby to H. G. Wells -

(b) Letter Sir E. R. Lankester to H. G. Wells

(c) Letter H. G. Wells to G. P. Brett (the
MacMillan Company Inc. of New York)
about -

(d) Letter Sir R. A Gregory to H. G Wells -

(e) Letter G. P. Brett (MacMillan Company
Inc. of New York) to H. G. Wells -

(f) Letter Sir Frank Newnes to H. G. Wells -

(g) Letter H. G. Wells to G. P. Brett
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about - -
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fessor Ernest Barker. (Original will be produced)
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“ Qutline of History,” H. G. Wells volumes I and
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“ Qutline of History,” H. G. Wells revised and
corrected Edition, Cassells edition (not printed).

Duruy’s History of the World. (Extracts printed)

Report of Professor W. A. Irwin read into the
Evidence during his examination and ecross-
examination (printed in Professor Irwin’s evi-
dence at page 100) - -

Typewritten manuscript of Book I of The Web ”
(copy of first book of Exhibit I) (not printed). -

Counsel’s summary of English examination (not
printed).

Undated - -

2nd October 1918
20th October 1918
31st October 1918
8th November 1918
13th November 1918
30th November 1918

December 1918

20th December 1918
7th January 1919
10th January 1919

* Copies pursuant to order of S.C.O.
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2 | Letter Sir E. R. Lankester to H. G. Wells - - | 2nd October 1918 406
{(See Exhibit 10b.)
3 | Letter Sir R. A. Gregory to H. G. Wells - - | 81st October 1918 . | 407
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Wells - - - | 13th February 1919 - | 420
11 | Letter H. G. Wells to Su‘ Frank Newnes - - | 7th May 1919 - - | 420
12 | Letter Sir Frank Newnes to H. G. Wells - - | 9th May 1919 - - | 421
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17 | Letter Sir Frank Newnes to H. G. Wells - - | 14th August 1919 - | 424
18 | Letter Mrs. H. G. Wells to W. Grierson (G Newnes
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19 | Letter H. G. Wells to George Newnes Ltd - - | Undated - -| 426
20 | Letter Professor Gilbert Murray to H. G. Wells - | 17th August 1919 -| 426
21 | Letter Professor Gilbert Murray to H. G. Wells - | 28th August 1919 -1 427
22 | Letter Professor Gilbert Murray to H. G. Wells - | 27th November 1919 - | 428
23 | Letter Sir R. A. Gregory to H., G. Wells - - | 1st December 1919 - | 429
24 | Letter Professor Gilbert Murray to H. G. Wells - | 25th December 1919 - | 430
25 | Memo. of Agreement between H. G. Wells and

Cassell & Co., Ltd. - - - | 14th January 1920 - | 432
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27 | Letter Professor Gilbert Murray to H. G. Wells - | 28th May 1920 - - | 434
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29 | Letter George Newnes Ltd. to H. G. Wells enclos

ing copy of letter from Tllley, Johnston, Thom- :

son & Parmenter - 5th November 1925 - | 436
30 | Letter H. G. Wells’ Secretary (M. Cralg) to George

Newnes Ltd. - - 6th November 1925 . | 436
31 | Letter George Newnes Ltd. to T1lley, Johnston

Thomson & Parmenter - 11th November 1925 - | 437
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NEW YORK.
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2 Copy of Letter G. P. Brett to H. G. Wells - - | 8th November 1918 - | 408

(See Exhibit 10e.)
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(See Exhibit 10h. )
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27 | Letter G. P. Brett (Machllan Co. Ine., N. Y)
-H. G. Wells - - 29th January 1920 - | 452
28 |.Memorandum of Agreement between H G. Wells
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for the publication of  The Outline of History »’ | 31st October 1919 - | 453
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Itn the Pribpy Councetl,

No. 18 of 1932.

ON APPEAL FROM THE APPELLATE
DIVISION OF THE SUPREME COURT
OF ONTARIO.

BETWEEN

FLORENCE A. DEEKS - - - -(Plaintiff)-Appellant
AND

H. G. WELLS, THE MACMILLAN COMPANY, INC,
THE MACMILLAN COMPANY OF CANADA
LIMITED, GEORGE NEWNES LIMITED,
CASSELL & COMPANY, LIMITED - (Defendants)-Respondents.

RECORD OF PROCEEDINGS.

No. 1.
Statement of Claim.
IN THE SUPREME COURT OF ONTARIO.

Amended this 10th day of May, 1928, pursuant to the Order of the ‘

Master, dated the 7th May, 1928.
E. HARLEY,
Senior Registrar S.C.0.
Between
FLORENCE A. DEEKS - - - - - - - - Plaintiff
and

H. G. WeLLs, THE MACMiLLAN CoMPANY, LimiTeD,* THE
MacMirLaN CoMPANY, INc., ToE MacMiLLaN COMPANY
oF Canapa, LiMITED, GEORGE NEwNES LiMiTED and
CassELL & CoMPANY, LIMITED - - - - - Defendants.

1. The Plaintiff is an Author and a British subject, residing in the
City of Toronto in the County of York.

* By Order of Supreme Court of Ontario dated 21st November 1927 service of the Writ
of Summons upon MacMillan & Co., Limited, wrongly named The MacMillan Company
Limited, was set aside.
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In the
Supreme
Court.

No. 1.
Statement
of Claim,
3rd Sept-
ember 1927
—continued.

2

2. The Defendant H. G. Wells is an Author, residing in Easton Glebe,
Dunmow, in the County of Essex, England. The MacMillan Company,
Limited, are Publishers, having their Head Office and carrying on business
in the City of London, England. The MacMillan Company, Inc., are
Publishers, having their Head Office and carry on business in the City of
New York in the state of New York, one of the United States of America.
The MacMillan Company of Canada, Limited, are Publishers, having their
Head Office and carrying on business in the City of Toronto in the Province
of Ontario. The MacMillan Company, Inc., of the City of New York, and
The MacMillan Company of Canada, Limited, are subsidiaries of The
MacMillan Company, Limited, of London, England. The Defendants
George Newnes, Limited, and Cassell & Company, Limited, are Publishers,
having their respective Head Offices and carrying on business in the City
of London, England.

3. The Plaintiff is the author of an unpublished work entitled “ The

proprietory rights and
Web ” and is the owner of the /(\30pyright therein.

3. (a) The Plaintiff obtained an interim Copyright for the said work
under the Copyright Act, Revised Statutes of Canada, 1906, Chapter 70,
by registration dated June 28th, 1916.

4. The Defendants have, and each of them has, infringed the Plaintiff’s
proprietory rights and

copyright in the said work by publishing and reproducing, or causing
A

to be published and reproduced, without the consent of the Plaintiff,
substantial parts of the said work in a book entitled * The Outline of
History,” of which said book the Defendant H. G. Wells is the author.

5. The Defendants have, and each of them has, also infringed the
proprictory rights and

said copyright by producing or causing to be produced and by exhibiting
A : :

in public by way of trade, and by selling, exposing for sale and distributing
substantial parts of the said work in the said book entitled “ The Outline
of History.”

6. The Defendants have, and each of them has, published, sold and
otherwise disposed of a work, namely, the said book entitled ““ The Outline
of History,” containing articles and passages, copied, taken or colorably
altered from the said work, * The Web,” of the Plaintiff, thereby infringing
proprietory rights and
said Acopyright.

7. The said Defendants have, and each of them has, further infringed
proprietory rights and
the saidAcopyright by producing or causing to be produced, and by selling,

10
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exposing to sale and distributing substantial parts of the said work “ The
Web,” and articles and passages copied, taken or colorably altered therefrom
in pamphlet form under the said title ““ The Qutline of History ”’ and in
revised editions of the said book * The Outline of History.”

8. The Defendants have, and each of them has, further infringed
proprietory rights and
the saidA copyright of the plaintiff by importing into Canada for sale

the said work “ The QOutline of History,” containing articles and passages
copied, taken or colorably altered from the said work ““The Web.”

9. The said Defendants have, and each of them has, in its or their
possession large numbers of copies of the said book entitled ““ The Outline
of History,” containing articles and passages copied taken or colorably
altered from the said work, *“ The Web.”

10. The Defendants the MacMillan Company of Canada, Limited, and
the MacMillan Company, Limited, illegally used and appropriated the said
work of the Plaintiff entitled “ The Web,” by withholding the same from
the Plaintiff after demand was made of them by the Plaintiff for its return,
and by exposing and exhibiting the said work ‘“ The Web,” to the said

- H. G. Wells.

20

30

40

proprietory rights and
11. By reason of the infringement of her said/\ copyright as above

set out, the Plaintiff has suffered damage in that she has been deprived
of the opportunity to publish her said work ‘“The Web,” and has been
deprived of the profits which would have accrued to her by reason of the
publication and sale of her said work. :

12. The Defendants threaten and intend to continue their infringement
proprietory rights and

of the Plaintiff’s saidA copyright.

The Plaintiff therefore claims :

1. $500,000-00 damages ;

2. Delivery up to the Plaintiff of all copies of the said book,
“ The Outline of History,” and revisions thereof and other forms
of the said work entitled ‘“ The Outline of History ”’ now in the
possession of the defendants, or of any of them.

3. An accounting of the proceeds realized by the Defendants,
or any of them, from the sale of the said work, “ The Outline of
History.”

4. An injunction to restrain the Defendants, and each of them

proprietory rights and
from any further infringement of the Plaintiff’s saidA copyright.

5. Her costs of this action.
6. Such further and other relief as to this Court may seem meet.

A2
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Supreme
Court.

No. 1.
Statement
of Claim,
3rd Sept-
ember 1927
-—continued.

No. 2.
Statement
of Defence
of the
Defendant,
the Mac-
Millan Co.
of Canada,
Litd.,
16th Sept-
ember 1927.

4

The Plaintiff proposes that this action be tried at the City of Toronto
in the County of York. ‘

Delivered this 3rd day of September, A.D. 1927, by Johnston, Grant,
Dods & MacDonald, 632 Bank of Hamilton Building, Toronto, Ontario,
Solicitors for the Plaintiff.

No. 2.
Statement of Defence of the Defendant, The MacMillan Company of Canada, Limited.

1. This defendant admits the allegations contained in paragraph 1
of the statement of claim in so far as it has no information to the contrary.

2. This defendant admits that it carries on business as a publisher
in the City of Toronto but denies that it is subsidiary of The MacMillan
Company Limited. This defendant admits all other allegations in para-
graph 2 of the statement of claim in so far as it has no information to the
contrary.

3. This defendant says it has no knowledge of the allegation contained
in paragraph 3 of the statement of claim.

4. This defendant denies the allegations contained in paragraphs 4,
5, 6, 7, 8 and 9 of the statement of claim. This defendant admits that it
has published and sold the work entitled ““ The Outline of History > by
H. G. Wells but denies that the said book contains any passage or passages
copied, taken or colourably altered from any work of the plaintiff or that
in so publishing and selling *“ The Outline of History ” this defendant
has infringed in any way any copyright of the plaintiff.

5. This defendant denies the allegations contained in paragraphs 10
and 11 of the statement of claim. The plaintiff submitted a manusecript
entitled ‘“ The Web ™ to this defendant for perusal. The said manuscript
never left the possession of the defendant until delivered to the plaintiff
nor were its contents ever divulged to any other person and the said manu-
script was returned when demanded.

6. This defendant says that this action is improperly constituted,
that if this defendant was guilty of any tort against the plaintiff (which this
defendant does not admit but denies) it was entirely separate and distinct
from the tort of any other defendant, except the defendant H. G. Wells,
and the other defendants should not have been joined with this defendant
in this action.

Delivered at Toronto this Sixteenth day of September, 1927, by

McLaughlin, Johnston, Moorhead & Macaulay, Solicitors for the Defendant,
The MacMillan Company of Canada Limited.
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No. 3.
Order for MacMillan Co., Inc. of New York to enter a conditional appearance.

In TuE SuvprEME COURT OF ONTARIO.

The Master.
Saturday, the Twenty-fourth day of September, 1927.
Between :
FLorENCE A. DEEKS - - - - - - - - Plaintiff
and
H. G. WeLLs, THE MacMmraN ComMpPANY Limirep, THE
10 MacMiLLAN CompPaNY INc., THE MAcMmLaN COMPANY
oF CANADA LmvitEp, GEORGE NEWNES LIMITED and
CasseLn & Company, LIMITED - - - - - Defendants.

1. Upon the application of The MacMillan Company Inc., one of the
Defendants, and upon reading the Affidavit of William Webster McLaughlin
filed and upon hearing the solicitor for the applicant.

2. It is ordered that the Defendant, The MacMillan Company, Inc.
be at liberty to enter a conditional appearance herein. :

“ CHARLES GARROW.”

M.
20 Entered C.0.B. 97 page 187.
September 24th, 1927.
(13 M.S.”
No. 4.
Statement of Defence of the Defendant, The MacMillan Company, Ine. of
New York.

1. This defendant has no knowledge of the allegations contained in
paragraph 1 of the plaintiff’s statement of claim.

2. In answer to paragraph 2 of the plaintiff’s statement of claim this

defendant says that it is a Company incorporated under the laws of one of

30 the United States of America and carrying on business as a publisher in

the City of New York, in the State of New York, one of the United States 1°

of America, but denies that it is a subsidiary of The MacMillan Company,
Limited. This defendant has no knowledge of the other allegations con-
tained in paragraph 2 of the plaintifi’s statement of claim.

3. In answer to paragraph 3 of the plaintiff’s statement of claim this
defendant says that it does not know that the plaintiff is the author of the
unpublished work entitled “ The Web.”” This defendant says that neither
at the time of the publication of the work *‘ The Outline of History * nor
at any time since did the plaintiff have a copyright in the Dominion of

40 Canada to the said manuscript entitled *“ The Web.”” This defendant denies
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that the plaintiff has had at any time a copyright in the United States
of America for the said manuscript ‘“ The Web.”

4. This defendant denies the allegations contained in paragraphs
4,5, 6,7, 8 and 9 of the statement of claim. This defendant admits that
it has published the work entitled “ The Outline of History ” by H. G.
Wells and distributed the said work in the United States of America, but
denies that the said book contains any passage or passages copied, taken
or colourably differing from any work of the plaintiff, and that in so
publishing and selling ““ The Outline of History * this defendant infringed
in any way any copyright of the plaintiff.

5. This defendant has no knowledge of the allegations contained in
paragraph 10 of the plaintiff’s statement of claim.

6. The contract between this defendant and the defendant H. G. Wells,
for the publication and distribution of the said work ‘ The Outline of
History > was made in the United States of America and was absolutely
independent of and had no connection whatever with any other contract
made between the said H. G. Wells and any of the other defendants for
publication and distribution of the said work.

7. The defendant says that this action is improperly constituted.
That if this defendant was guilty of any tort against the plaintiff (which
this defendant does not admit but denies) it was entirely separate and
distinct from the tort of any other defendant, except the defendant H. G.
Wells, and the other defendants should not have been joined with this
defendant in this action.

8. If the plaintiff had a copyright in the manuscript entitled  The
Web ” which this defendant denies, this defendant was not aware of the
existence of the said copyright at the date of the publication by it of *“ The
Outline of History ” and had no reasonable grounds for suspecting that a
copyright subsisted in the said work *“ The Web.”

9. This defendant pleads The Copyright Act, Revised Statutes of
Canada, Chapter 70, and in particular Sections 6, 44 and 49 of the said
Act, and also pleads The Copyright Act, 1921, 11 and 12, George V. Chapter
24, and in particular Section 21 of the said Act and amendments to the
said Acts.

10. If this defendant was guilty of any tort against the plaintiff
(which this defendant does not admit but denies) it was committed outside
the jurisdiction of this Honourable Court and this defendant submits that
this Honourable Court has no jurisdiction in the premises.

This defendant submits that this action should be dismissed as against
it with costs.

Delivered at Toronto this 5th day of October, 1927, by McLaughlin,

Johnston, Moorhead & Macaulay, 302 Bay Street, Toronto Solicitors
for the Defendant, The MacMillan Company.
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No. 5.

Order for Deiendants H, G. Wells, George Newnes, Ltd., & Cassell & Co., Ltd. to enter
a conditional appearance.

IN THE SuPREME CoURT OF ONTARIO.

The Master.
Friday, the 4th day of November, A.D. 1927,
Between
FLORENCE A. DEEKS - - - - - - - Plaintiff
and
H. G. WELLs, Tae MacMmrAN CompaNYy LiMrrep, THE
MacMirrAN CompaNy, INc., THE MAcMiLraN CoMPANY
OF CANADA, LIMITED, GEORGE NEWNES LIMITED AND
CasseLL & CoMPANY, LIMITED - - - Defendants.

Upon the application of Counsel on behalf of the Defendants H. G.
Wells, George Newnes Limited and Cassell & Company Limited, for an
order rescinding the order made herein on the 12th day of October 1926
renewing the Writ of Summons, and for an order rescinding the order
made herein on the 7th day of September, 1927, allowing the issue and
service of a concurrent Writ out of the Jurisdiction on the said defendants,
and for an order setting aside the service of the said Writ, or in the alter-
native for leave to enter a conditional appearance to the said Writ on
behalf of the said defendants, in presence of Counsel for the plaintiff, and
upon hearing read the affidavits of Frank McCarthy and Florence A. Deeks
filed, and the exhibits therein referred to, and the material used on the
applications for the respective orders aforesaid, and upon hearing Counsel
aforesaid :

1. IT IS ORDERED that leave be granted the aforesaid defendants
to enter a conditional appearance to the Writ of Summons herein, the said
appearance to be entered within ten days from this date.

2. IT IS FURTHER ORDERED that save as aforesaid, this
application be and the same is hereby dismissed.

3. AND 1T IS FURTHER ORDERED that the costs of this applica-

tion be costs in the cause.
“CHARLES GARROW,”
Master.
Entered C.0.B. 96 pages 470-1,
November 9th, 1927,
B.J.C.
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No. 6.
Reply to demand for particulars.

Par. 1. The Plaintiff was born in the Township of Williamsburg,
in the County of Dundas, and her place of abode is at 140 Farnham
Avenue, in the City of Toronto.

Par. 3. The work entitled “ The Web” was made in the City of
Toronto during the years 1913 to 1918. At the time of making the said
work the Plaintiff was a British subject and had her place of abode at the
City of Toronto.

Par. 4. (a) The Defendant, H. G. Wells, published and reproduced,
or caused to be published and reproduced, substantial parts of the said
work ‘“The Web * in England during the latter part of the year 1919 and
the years 1920 to 1927.

The Defendant, George Newnes Limited, published and reproduced
substantial parts of the said work “The Web ” in England in the latter
part of 1919 and during the years 1920 to 1924, and possibly later but of
which the Plaintiff is not now aware.

The Defendant, Cassell & Company Limited published and reproduced
substantial parts of the said work ‘“The Web” in England during the
years 1920 to 1927.

Par. 5. (a) & 6. (@) The Defendant, H. G. Wells, published, produced,
or caused to be produced, and exhibited in public by way of trade and
sold, exposed for sale, distributed and otherwise disposed of substantial

parts of the said work ““ The Web ” in the work entitled *“ The Outline of-

History ”” and the said work entitled * The Outline of History ” in England,
Canada, and the United States of America, and other countries the latter
part of the year 1919 and during the years 1920 to 1927.

The Defendant, George Newnes Limited, published, produced or caused
to be produced, and exhibited in public by way of trade and sold, exposed
for sale, distributed and otherwise disposed of substantial parts of thesaid
work “The Web ” in the work entitled “ The OQutline of History,” and the

said work entitled ‘ The Outline of History ” in England, Canada, and other
countries the latter part of the year 1919 and during the years 1920 to 1927.

The Defendant, Cassell & Company Limited, published, produced or
caused to be produced, and exhibited in public by way of trade and sold,
exposed for sale, distributed and otherwise disposed of substantial parts of
the said work “ The Web ”’ in the work entitled  The Outline of History,”
and the said work entitled ‘‘ The Outline of History ” in England, Canada,
and the United States of America and other countries during the years 1920
to 1927.

Par. 7. (@) The Defendant, H. G. Wells, produced or caused to be
produced, sold, exposed to sale and distributed substantial parts of the
said work “The Web” and articles and passages copied, taken or
colorably altered therefrom (1) in pamphlet form in the latter part of the
year 1919 and the year 1920 and the years 1925 to 1927, and (2) in
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revised editions of the said work ‘ The Outline of History ” during the
years 1921 to 1927 in England, Canada, the United States of America and
other countries.

The Defendant, George Newnes Limited, produced substantial parts
of the work “The Web” and articles and passages copied, taken or
colorably altered therefrom (1) in pamphlet form in England in the latter
part of the year 1919 and the year 1920, and (2) in a revised edition of the
said work * The Outline of History ” in the year 1924, and sold, exposed
for sale and distributed, or caused to be sold, exposed for sale and
distributed, substantial parts of the said work “ The Web > and articles
and passages copied, taken or colorably altered therefrom (1) in pamphlet
form in the years 1919 to 1927 and (2) in a revised edition of the said work
““The Qutline of History ” in the years 1924 to 1927 in England, Canada
and elsewhere.

The Defendant, Cassell & Company, Limited, produced substantial

parts of the work ‘“ The Web > and articles and passages copied, taken or.

colorably altered therefrom in England (1) in pamphlet form during the
years 1925, 1926 and 1927, and (2) in a revised edition of the said work
‘“ The Outline of History ** in the year 1922 and in the year 1926, and sold,
exposed for sale and distributed, or caused to be sold, exposed for sale
and distributed, substantial parts of the said work ‘“The Web ” and
articles and passages copied, taken or colorably altered therefrom in
England (1) in pamphlet form in the years 1925 to 1927 and (2) in a revised
edition of the said work “The Outline of History ” in the years 1922 to
1927. :

Par. 8. The Plaintiff is not aware of the part taken by the Defendant,
H. G. Wells, in the importation into Canada for the sale of the work ‘ The
Outline of History.”

The Defendant, George Newnes Limited imported into Canada for
sale the said work ‘The Outline of History,” containing articles and
passages copied, taken or colorably altered from the said work “ The Web ”’
during the years 1920 to 1927,

The Defendant, Cassell & Company Limited, imported into Canada
for sale the said work * The Outline of History ” containing articles and
passages copied, taken or colorably altered from the said work ‘ The
Web ” during the years 1920 to 1927.

The said importation into Canada was made into the Province of
Ontario as well as elsewhere in Canada.

Pars. 5 (a), 6 (a), 7 (a) & 8. Copies of the said work * The Outline
of History ” in pamphlet and in book form in the original edition and
in revised editions and all containing articles and passages copied, taken
or colorably altered from the said work ““The Web,” published or caused
to be published and produced by the Defendant, H. G. Wells, and published
and produced by the Defendant, George Newnes Limited, and published
and produced by the Defendant, Cassell & Company Limited, were sold
at various time in the years 1920 to 1927 in various book stores and dealers
in the City of Toronto and including Britnell’s Tyrrell’s, McKenna’s, The

z G 2068 B
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T. Eaton Co. Limited, The Robt. Simpson Company, Gordon & Gotch
and The Imperial News Company.

Par. 9. The Defendants, George Newnes Limited, and Cassell &
Company, Limited, have in their possession large numbers of copies of the
said book entitled ‘ The Outline of History ** upon their respective premises
and upon the premises of their agents.

The above particulars are not intended to be inclusive as the Plaintiff
is not aware of all the times in which the said work *‘The Outline of
History ”* has been published in pamphlet or in book form, or of all the
places the said book has been sold by the Defendants in these particulars
referred to, or of all the places at which the said Defendants have in their
possession copies of the said work.

Particulars of the substantial parts of the said work entitled *‘ The
Web,” which have been published or reproduced, and of the articles and
passages, copied, taken or colorably altered therefrom, contained in the
said work ‘“ The Outline of History > are shown in Schedule “ A ”’ to these
particulars.

The Plaintiff reserves the right to give further and better particulars
of the matters herein dealt with as and when she may be advised.

Dated at Toronto, this 7th day of December, A.D. 1927.

JOHNSTON, GRANT, DODS & MacDONALD,

632 Bank of Hamilton Buildings,
Toronto 2, Ontario.
Solicitors for the Plaintiff.

No. 7.
Statement of Defence of the Defendant, H. G. Wells.

1. This defendant admits that he is an author residing in Easton
Glebe, Dunmow, in the County of Essex, England, and is the author of the
work entitled “ The Outline of History,” but except as hereinafter specifically
admitted denies all other allegations in the Statement of Claim contained.

2. In answer to paragraph 3 of the Statement of Claim this defendant
says that he does not know that the plaintiff is the author of the unpublished
work entitled ““ The Web ” or that at the time of the writing of or publi-
cation of the work ‘“ The Outline of History *’ or at any time since that
the plaintiff had a copyright therein in the Dominion of Canada, the United
States of America or in the United Kingdom of Great Britain and Ireland,
its colonies and dependencies, or elsewhere, and puts the plaintiff to the
strict proof thereof.

3. In answer to paragraphs 4, 5, 6, 7, 8 and 9 of the Statement of Claim
this defendant says that he is the author of and arranged in England for
the publication and sale of *“ The Outline of History ” in the United States
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of America through MacMillan & Company, Inc., in Canada through
MacMillan Company of Canada, Limited and in Great Britain through
George Newnes, Limited and in the United Kingdom of Great Britain and
Ireland, its colonies and dependencies, but not in the Dominion of Canada,
through Cassell & Company, Limited, but had no arrangement of any
kind with the MacMillan Company, Limited in regard thereto, but denies
that he has ever reproduced, published, imported, exhibited in public,
sold, exposed for sale or distributed or dealt with any copy or copies of the
said work ‘The Outline of History ” or any revised edition thereof in or
into the Province of Ontario or any part of the Dominion of Canada, and
this defendant denies that he has infringed the plaintiff’s copyright (if any)

as alleged, or at all. This defendant denies that the work entitled ““ The’

Outline of History ” contains any substantial part of *“ The Web > or any
articles or passages taken or colorably altered therefrom.

4. In answer to paragraph 10 of the said Statement of Claim this
defendant specifically denies that the work entitled *“ The Web ” was at
any time exposed or exhibited to him or to any person in any way connected
with him by The MacMillan Company of Canada, Limited, by the MacMillan
Company, Limited or by any other Company or person, and states
emphatically that at no time has he ever seen the said work.

5. In answer to paragraph 11 of the Statement of Claim this defendant
says that if the plaintiff had a copyright in the manuscript entitled
“The Web,” which this defendant denies, this defendant was not aware of
the existence of such copyright at the date of the writing or publication of
* The Outline of History ”’ and had no reasonable ground to suspect that
a copyright subsisted in the said work ‘The Web > or that the work
* The Outline of History ” in any way infringed.

6. This defendant pleads The Copyright Act, Statutes of Canada, 1921,
11-12 George V. cap. 4, sections 21, 23 and 44. and Revised Statutes
Ontario, 1927, ch. 106, secs. 48.

7. This defendant further says that if he was guilty of any tort against
the plaintiff (which this defendant does not admit but denies) it was
committed outside the jurisdiction of this Honourable Court and this
defendant submits that this Honorable Court has no jurisdiction in the
premises.

8. This defendant submits that this action should be dismissed as
against him with costs.

Delivered this 22nd day of March A.D. 1928 by McCarthy & McCarthy,
46 King St. West, Toronto, Solicitors for the defendant H. G. Wells.
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No. 8. A
Statement of Defence of the Defendant George Newnes, Limited.

1. This defendant admits that it is a publisher carrying on business in
the City of London, England, but except as hereinafter specifically admitted
puts in issue all other allegations in the Statement of Claim contained.
This defendant carried on business at 8/11 Southampton Street, Strand,
London, which is its registered and only address.

2. In answer to paragraph 3 of the Statement of Claim this defendant
says that it does not know and does not admit that the plaintiff is the
author of an unpublished work entitled ‘“The Web > or that at the time of
the publication of the work ““ The Outline of History ” or at any time since
that the plaintiff had a copyright in any such unpublished work in the
Dominion of Canada, the United States of America or in the United
Kingdom of Great Britain and Ireland its Colonies and dependencies, or
elsewhere, and puts the plaintiff to the strict proof thereof.

3. In answer to paragraphs 4, 5, 6, 7, 8 and 9 of the Statement of Claim
this defendant admits that in the latter part of the year 1919 and during
the year 1920 but on no later date it reproduced published and sold in Great
Britain the first edition of the work entitled * The Outline of History ”
by H. G. Wells but denies that it has ever reproduced published or sold
or otherwise dealt with any second or revised edition thereof as alleged or
at all or that it has ever reproduced published imported exhibited in public
sold exposed for sale or distributed or otherwise disposed of or dealt with
any copy or copies of the said work ““ The Outline of History ” or of any
revised edition thereof in or into the Province of Ontario or any other part
of the Dominion of Canada or in or into any Country or place whatsoever
outside Great Britain and this Defendant denies that it has infringed the
plaintiff’s copyright (if any) as alleged or at all. This Defendant denies
that the work entitled *“ The Outline of History ’ contains any substantial
part of “The Web” or any article or passages taken or colourably altered
therefrom and says in the alternative that if the said work ‘ The Outline
of History ” does contain any such matter this defendant had no knowledge
thereof or that the said work or any part thereof was an infringing copy
of the plaintiff’s work or any part thereof. This Defendant does not admit
that any copy or copies of the work entitled ‘‘ The Outline of History ”
produced published or sold by it as aforesaid has been imported into or
sold or otherwise dealt with in the Province of Ontario or into or in any
other part of Canada but if such copy or copies of the said work has or have
been so imported and/or sold such acts were done without the knowledge
consent or authority of this Defendant.

4. In answer to paragraph 10 of the said Statement of Claim this
defendant says that it has no knowledge of and does not admit the facts
therein alleged.
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5. In answer to paragraph 11 of the said Statement of Claim this  nthe
defendant says that if the plaintiff had a copyright in the manuscript Supreme
entitled *“ The Web,” which this defendant denies, this defendant was not  Court.
aware of the existence of such copyright at the date of the publication of No. 8
“ The Outline of History ” and had no reasonable ground to suspect that giiiement
a copyright subsisted in the said work ‘“ The Web.” of Defence

6. This defendant pleads The Copyright Act, Statutes of Canada 1921, %f;he dant
11-12 George V. Cap. 4, Sections 21, 23 and 44 and Revised Statutes G:O?glean
Ontario, 1927, ch. 106, Sec. 48. Newnes,

7. This defendant further says that if it was guilty of any tort against L;d& u
the plaintiff (which this defendant denies) it was committed outside the juris- %91218—;020-11
diction of this Honourable Court and this defendant submits that this ;5,07

Honourable Court has no jurisdiction in the premises.

8. This defendant submits that this action should be dismissed as
against it with costs.
Delivered this 22nd day of March, A.D. 1928 by McCarthy & McCarthy,

46 King Street West, Toronto, Solicitors for the defendant George Newnes
Limited.

10

No. 9. ' No. 9.
20 Statement of Defence of the Defendant Cassell & Company, Limited. Slafoment

1. This Defendant admits that it is a Publisher, having its Head Office %e?e‘ﬁdant

in the City of London, Ingland, but except as hereinafter specifically Cassell &
admitted denies all other allegations in the Statement of Claim contained. Co., Ltd.,

2. In answer to paragraph 3 of the Statement of Claim this Defendant %ggg March
says that it does not know that the Plaintiff is the author of the unpublished '
work entitled “ The Web > or that at the time of the publication of the work
‘““ The Outline of History ” or at any time since that the Plaintiff had a
copyright therein in the Dominion of Canada, the United States of America
or in the United Kingdom of Great Britain and Ireland, its Colonies and

30 dependencies, or elsewhere, and puts the Plaintiff to the strict proof thereof.

3. In answer to paragraphs 4, 5, 6, 7, 8 and 9 of the Statement of
Claim this Defendant admits that it has published and sold the work
entitled  The Qutline of History ”” by H. G. Wells in the United Kingdom
of Great Britain and Ireland its colonies and dependencies but not in the
Dominion of Canada, but denies that it has ever reproduced, published,
imported, exhibited in public, sold, exposed for sale or distributed or
otherwise dealt with any copy or copies of the said work * The Outline of
History ” or any revised edition thereof in or into the Province of Ontario
or any other part of the Dominion of Canada, and this defendant denies

40 that it has infringed the Plaintiff’s copyright (if any) as alleged or at all.
This Defendant denies that the work entitled ‘ The Outline of History
contains any substantial part of “ The Web ” or any articles or passages
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taken or colorably altered therefrom and says in the alternative that if the
said work ‘“ The Outline of History ’ does contain any such matter this
defendant had no knowledge thereof or that the said work or any part
thereof was an infringing copy of the Plaintiff’s work or any part thereof.
This Defendant does not admit that any copy or copies of the work entitled
 The Outline of History ”* produced, published or sold by it as aforesaid
has been imported to or sold or otherwise dealt with in the Province of
Ontario or into or in any other part of Canada, but if such copy or copies
of the said work has or have been so imported and/or sold such acts were
done without the knowledge, consent, or authority of this Defendant.

4. In answer to paragraph 10 of the said Statement of Claim this
Defendant says that it has no knowledge of the facts therein alleged, and
does not admit the facts therein alleged.

5. In answer to paragraph 11 of the said Statement of Claim this
Defendant says that if the Plaintiff had a copyright in the manuscript
entitled ¢ The Web,” which this Defendant denies, this Defendant was not
aware of the existence of such copyright at the date of the publication of
* The Outline of History ” and had no reasonable ground to suspect that a
copyright subsisted in the said work ““ The Web.”

6. This Defendant pleads The Copyright Act, Statutes of Canada,
1921, 11-12 Geo. V., Cap. 4, Sections 21, 23 and 44, and Revised Statutes,
Ontario, 1927, ch. 108, sec. 48.

7. This Defendant further says that if it was guilty of any tort against
the Plaintiff (which this Defendant denies) it was committed outside the
jurisdiction of this Honourable Court and this Defendant submits that
this Honourable Court has no jurisdiction in the premises.

8. This Defendant submits that this action should be dismissed as
against it with costs.

Delivered this 22nd day of March, A.D. 1928, by McCarthy & McCarthy,

10

46 King Street West, Toronto, Solicitors for the Defendant Cassell & 30

Company, Limited.
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No. 10. In the
Supreme
Statement of Case by Counsels of Plaintiff and Defendants. Court.
Ix THE SuprEME COURT OF ONTARIO. No. 10.
Statement
DEEks v. WELLS. of Case by

Counsels of

Tried at Toronto, May 30th, June 2nd, 4th, 5th and 6th, without a jury. ppintiffand
R. S. Robertson, K.C. and P. E. F. Smily for Plaintiff Deeks. Defendants.
W. J. Elliott, K.C. for Defendant Wells.
R. D. Moorehead and A. W. McLaughlin for Defendant McMillan Co.
E. V. McKague for Defendant Newnes Co. and Cassels Co.

10 Mr. SminLy: I am appearing, my Lord, on behalf of the Plaintiff,
Mr. Moorehead is appearing for McMillan Company, Mr. Elliott for the
Defendant Wells.

Mr. R. S. Robertson has been retained by the Plaintiff as Counsel in
this case. Mr. Robertson has been detained in the case at Stratford.

His Lorpsurp : Have you agreed on some arrangement ?

Tue CLERK oF THE CourtT : I do not know, my Lord. I have allowed
the case to stand off until next Wednesday.

Mr. SmiLy : My friend, Mr. Robertson’s position is this. He has been
tied up in the Cecil Hamilton prosecution in Stratford which has been
20 running along for a much longer period than could be expected. Mr.
Robertson expected to be finished doubtless next week. He tells me the Chief
Justice fixed an appeal of his for the first thing on Wednesday morning,
and that is the position he finds himself. He is free after that. I have
asked my learned friend to allow it to stand off at least until Wednesday.
We are all anxious to get it disposed of.

Hrs Lorpsurp: Until Wednesday ? I thought Mr. Robertson had a
case fixed for Wednesday.

Mr. SmiLy : He says it will be quite short, and it can come in. The

case has been standing for some time, we are all anxious to get it disposed
30 of. It is rather a heavy case, and Counsel having been retained, it is not
very easy to make any other arrangement, my Lord.

His Lorpsure: What do you say, Mr. Elliott ?

Mr. Exrriorr: I oppose any further enlargement for this case. It
was arranged before with Mr. Robertson when it came before Mr. Justice
Jefirey six weeks ago, it was to be reached and this six weeks has long past
which we arranged with Mr. Robertson. This case should come off before
your Lordship.

His Lorpsuip: Was I a consenting party ?

Mr. Evvrorr : This case has been in the Courts here since 1925, my
40 Lord.
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In the His LorpsHip: I noticed that, and it has been now up for trial, I
Supreme  think this is the third occasion on which it has come up in the non-jury
Court. Court.

No. 10. I cannot interfere with the convenience of Counsel. I make it a cast-iron
Statement  rule if it is a question of convenience of Counsel, Counsel must settle amongst
of Case by  themselves. I will not adjourn any case for the convenience of Counsel

Counsels of
Plaintiffang unless Counsel are agreed.

Defendants Mr. ErLrorr: I think my friend will agree with me, to be fair with
—continued. us, that it was agreed with Mr. Robertson that this case should go on now,
and it is unfortunate that Mr. Robertson is engaged elsewhere, but it has 10
got to be just a wee bit of a scandal the way this case has been put off from
time to time, and my instructions are to insist on the case going on, subject
to what your Lordship may decide.

Mr. SmiLy : I think I can throw some different light on the matter
than Mr. Elliott has presented. It was agreed this case should be put on
this week by Counsel, and I believe your Lordship was approached as
to fixing it, and your Lordship declined and said it would have to take its
turn in the week’s list. We then approached the Registrar, and the Registrar
said he would put it on after the cases that had been on the preceding week.

His Lorpsurp : That seems to be fair. 20

Mr. SmiLy: Now, Mr. Robertson expected to be free at Stratford
and he had this week clear. From the list which appeared from last week’s
list of these cases we thought we would not be reached for two weeks.

Our office had a case number five. .

His LorpsHIP: You are acting in good faith.

Mr. SmiLy : We made way in order that this case could be put higher
up, and if our office had not made way, we would not be speaking to the
case now.

His LorpsHIP: Are you ready now?

Mr. SmiLy : I am not instructed as Counsel, and I cannot take the 30
responsibility to proceed, it would be contrary to my duties.

Mr. Erurorr : My friend has had this case for three or four years.

Mr. SmiLy : Our office has, but our office was not retained as Counsel.
My point is I am not retained as Counsel, and it would be contrary to my
duty to reverse those positions.

His Lorpsurp: How long could the case stand ?

Mr. Evviorr : If the case were gone into seriously by the Plaintiff it
would probably last three days.

Mr. SmiLy : Two or three days.

His LorpsHip: I have looked at the pleadings, and they do not 40
disclose the particulars—the pleadings do not disclose the particulars.

Mr. Sminy : The particulars are filed in the Record.
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His Lorpsure: Yes, there are certain particulars, but they do not  Inthe

disclose the portions of your book which you say were stolen. Supreme
Mr. SmiLy : No, that was a document that was gone into on discovery, Court.

my Lord. No. 10.
His Lorpsuip: Where is that document ? Eft%s;’ge{)’;
Mr. Smiry : I do not know whether it was filed in Court, or not. Counsels of
His Lorpsurp: Does it comprise the portions— g;‘;‘;égg;‘sd
Mr. Sminy : Yes, my Lord, it comprises the passages. —continued.
Hrs Lorpsurp: Are they more or less verbatim ?

10 Mr. SmiLy : No, there is not very much verbatim.

His Lorpsare: You rather allege—

Mr. SmiLy : A change around of location as our book was used as the
foundation, in other words, the book was before Mr. Wells, and he seemingly
used it as his matter and put it in to his own words.

His Lorpsurp: He reconstructed it ?

Mr. Smmmy : Yes, my Lord, putting it in to his own words.
I might say, as to procedure in the case, your Lordship, of course,
will have that analysis, and we propose to call experts, literary men to give
" their opinion on the various passages, that will be explained.
20 Our client is most anxious to get on, it is not a case of the parties
at all.

. His Lorpsurr : I would not do more than put it over until Monday
morning. I will not go further than that, Mr. Smily; I have had at one
time and another a great deal to do with adjournments.
There will be an unfinished case, probably ahead of you. Subject to
that case this will be next on the list so you can get ready for Monday.
May I have this in the meantime ?

Mr. SmiLy : I do not know that is complete, an analysis that was
made at that time. :

30 His Lorpsure: I would just like to get the atmosphere.
Court resumed, Monday, June 2nd, 1930, 11 a.m.

Mr. RoBERTSON : Your Lordship has the names of Counsel appearing
for the various defendants.

Before we go on with-the Exhibits, I should like to say perhaps a
little more than one generally does, because of the nature of the case, What
we claim and how we expect to go ‘about proving it.

As to the parties, I do not know if your Lordship knows one of the
defendants is no longer involved in the action, the McMillan Company
Limited, I think the second defendant named in the style of cause.

40 We might as well get that straightened out.

His Lorpsure : The McMillan Company Limited—that is the English
Company.

x a 2968 ¢
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Mr. RoBERTSON : That is'the English Company, and by an order of the
Master made some time back in the action they were eliminated.

His Lorpsuip : The United States Company and the Canadian Com-
pany are still in ?

Mr. RoBErTsoN : All the other parties are still in.
His Lorpsare: Let me understand, Mr. Elliott appears for Wells ?

Mr. Erviorr: 1 appear for Wells and for the defendant Newnes
Company and Cassels Co. and Mr. R. D. Moorehead for the two McMillan
Companies with A. W. McLaughlin.

Mr. RoBERTsON : The action as brought is frankly different from the
ordinary infringement of copyright. The Plaintiff’s work is an unpublished
manuscript.

His Lorpsure : But copyrighted ?

Mr. RoBERTSON : She copyrighted the name before the completion of
the manuscript.

Now, what she says is this, that the manuscript having been deposited
by her in a manner that will be stated to your Lordship with the Canadian
McMillan Company, that it remained in their hands, she gave it to them
along about July or August of 1918. The completed manuscript, that it
remained in their hands until the following Spring, 1919.

That in the meantime, some two or three months after she left the
manuscript with them we have the first, we submit the first intimation
of Wells beginning to develop an idea of writing a History of Mankind,
and that his work was published first by Newnes in England in parts, that
is in serial parts, that was beginning in the Fall of 1919. Afterwards Cassels
published it in England as a book.

The McMillan Company, the Incorporated company published it in
the United States and in Canada, and the McMillan Company of Canada,
possibly, sold in Canada are involved in the use of the manuscript. Now,
what we say is this—

His LorpsHrr: What do you say about the Canadian Company
representing—

Mr. RoBErRTSON: The Canadian Company, the McMillan Company
of Canada possibly sold copies in Canada. I think we can establish that.

His Lorpsurr : Copies of the Wells’ book ?

Mr. RoBERTsON: Anyway, they are involved in the whole story
because it was to them that Miss Deeks entrusted her manuscript, and if
wrong use was made of it, they are the ones who must be accountable,
because it was to them she gave it. We say our manuscript having been
entrusted to McMillan for a particular purpose was used through them,
and by the defendant Wells, and unfairly used by him in the preparatlon
of his book. That, of course, is not exactly infringement of copyright.
It is not the sort of action one brlngs under the Act, but it is a well known
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form of action. It is rather an equitable relief the Law gives to one that
is the author of a book.

His Lorpsurp: The manuscript was not copyrighted ?

Mr. RoBERTSON : No, it is not under the Copyright Act we are suing,
it-is under another branch of Copyright Law, it is a well recognized right
by an author of a manuscript to the property in it, and if anybody im-
properly, and without the permission of the author, takes that manuscript
and uses it unfairly, various expressions are used by the Court in describing
what is unfair use.

His Lorpsure : It would be a breach of faith by McMillan.

Mr. RoBERTSON : In the first place, and a wrong thing to do on the
part of Mr. Wells if he did so use it. That is the character of the action
we bring.

Then as to the way we go about proving it. I say we will show that
this Deeks’ manuscript was prepared before Mr. Wells had written a line,
and it was taken to McMillan and in their hands there in Toronto prior to
Wells even starting to write. Then his correspondence is produced which
will indicate—

Mr. Erviorr: My friend says she had written hers first, which is
hardly accurate, because it will be shown as far back as 1913, long before
these people ever thought of writing books, he started.

His Lorpsurp: Mr. Roberteon is stating his case.

Mr. RoBERTSON : Of course, there will be a defence. I am not saying
this is a one-sided case. We think we can show that is the state of affairs.

Then, I do not know that we will be able to get your Lordship a witness
who will say that McMillans did send from Toronto to IEngland this
manuscript. We rather seek to make the connection between our
manuscript and Mr. Wells altogether in another direction, that is, we say
by expression of the work, he must have had it before him. We say this,
first of all, your Lordship will appreciate, if a man is going to write a History
of the World, there are a great many ways in which he might set about writing
it. He might write it from various points of view, there are innumerable
instances in the history of mankind that he might put in or leave out,
depending somewhat upon their significance to the view point he was adopt-
ing. Now, we will say, first of all, and hope to prove this by evidence, that the
plan of the two works is very similar indeed, the resemblance in the general
plan; the things that are discussed, the things that are omitted, are such
that it is beyond credence that it could be a mere result of coincidence.
Then we go further than that, and we say that there are many resemblances,
verbal resemblances, resemblances in expressions that are used, but I
do not carry it thus far. We do not say that Wells was drawing from the
events that he discusses necessarily the same lessons that Miss Deeks would.
Wells was a man who has ideas,

His LorpsHrp : His philosophy was different.
Cz2

In the
Supreme
Court.

No. 10.
Statement
of Case by
Counsels of
Plaintiff and
Defendants
—continued,



In the
Supreme
Court.

No. 10.
Statement
of Case by
Counsels of
Plaintiff and
Defendants
—continued.

20

Mr. RoBERTSON : Wells is a man who has well-known ideas along lines-

of that kind, and his own ideas constantly appear beyond peradventure.

Another thing that is quite striking is that Miss Deeks, I think, puts
forward women and the place of woman in history, and her importance.
Mr. Wells apparently has quite contrary opinions about that sort of thing,
and rather puts man in the front at different times.

His LorpsHIP: And puts man in the leading position.

Mr. RoBERTSON : And puts the woman in her place—your Lordship.

will bear in mind, when we are making comparisons in that way in detail,
we are not contendmg at all that Wells did not do any work of his own,
that he sat down and slashingly copied Miss Deeks’ book, but we say further
the use he did make of it amounted to an unfair use, I think I am fair in
saying this, that if the resemblances are such as to lead your Lordship
to the conclusion that Wells must have had her manuscript before him, I
think there will be very little difficulty in reaching the second conclusion
that he did not use it properly, because he has denied having it at all,
and if he did have it, and denies it, it would not be unreasonable to reach
the conclusion he denied it for a purpose.

We will also in evidence point to this sort of thing—Miss Deeks’
apparently had ideas, which if not quite ideas of her own, were certainly
ideas that were generally accepted by recognized authorities as to the
connection between various parts of the history of mankind, various
civilizations, which she followed in her book, notwithstanding that these
are not to be found in recognized works, Mr. Wells has in some cases adopted
the same plan that she did.

Then there are some curious things in the way of omissions—first of all
in the particular sense they both omitted many matters of great importance,
two things occur to me, just to illustrate—one is, take the history of the
Hebrews—they both deal with Samuel and Saul and David and Solomon,
but make a pretty clean jump from Solomon on to the Christian era, not-
withstanding the great significance of the few hundred years intervening.

When it comes to modern history, the history of the United States,
for example, they both deal with the revolutionary war, with the introduction
by Munro of the beginning of the Munro Doctrine, and with the Civil War,
and practically nothing else, but rather we will suggest rather a curious
summary of the history of the Republic.

Then there are errors of this kind, that apart from the private ones
that I have referred to, errors in dates—some curiosities in spelhngs of
proper names that are s1gmﬁcant and will be pointed out.

Then apart from these coincidences which we submit are numerous
enough and significant enough to be compelling as evidence, we will also
offer to your Lordship evidence of this kind—that having in mind the
work that Mr. Wells says he did as set out in his preface to his work, that
it was humanly impossible for any man to have done that within the time
within which his book was done unless he did follow as is complained and

10

20

30

40



10

30

40

21

%01111{ time to time make use of some such work as the manuscript of Miss
eeks. ,

Now, I do not intend to quote for the purpose of proving these things.
Of course, your Lordship will have as primary evidence the manuscript and
Wells’ book, but we also propose to call as witnesses some experts of standing
who will give evidence to point out to your Lordship the significance, in
their opinion, as experts, of the sort of things I have been calling attention
to, and that will be the main lines of the case that we will submit to your
Lordship.

Mr. Erviort : Perhaps your Lordship will permit me, just so that your
Lordship will understand what the defence is, as well as what my friend says
—we say that this Plaintiff’s manuscript which is unpublished, never
left the City of Toronto, that it was always in the City of Toronto, that it
never crossed to the McMillan Company at London, that it was never
seen by McMillan or by Mr. Wells, or by any of the people who assisted
him in writing the * Outlines of History.” We further say—

His LorpsHrp: Were the English McMillans the first publishers of
Wells’ book ?

Mr. Ervrorr : Yes, my Lord, it is published by Newnes in London,
England.

- His LorpsHrP : Iasked if the English McMillans were the first publishers
of Wells’ book ?

Mr. ErviorT : No, the McMillans of England did not publish it—it was
first by the McMillans in New York—the first publication was by Newnes,
then by Cassels, and subsequently by McMillans, New York, and we say
that this manuscript of the plaintiff never left Toronto; never crossed the
water; never was seen by Mr. Wells and a comparison of the different books
show they are entirely distinct, different themes and different principles all
the way through.

PLAINTIFF’S EVIDENCE.
No. 11.
Evidence of Florence A. Deeks.
Extracts from Deposition or Examination for Discovery (as agreed).
15th October, 1928.
FLORENCE A. DEEKS.
' Examined by MR. ELLIOTT.

b:¢ X be b4 X b:¢
6. Q. Then this action is over an alleged infringement of a manuscript
of yours called ““ The Web ”” ?2—4. Yes.
7. . Have you got that here ?—A4. Yes. (Produced).
8. @. That is the original manuscript of The Web 2—4. Yes.

(Marked Exhibit 1.) ]
9. @. That Exhibit 1 is the one you say you handed to McMillan &
Company of Canada ?—4. Yes. -

In the
Supreme
Court.

No. 10.
Statement
of Case by
Counsels of
Plaintiff and
Defendants
—continued.

Plaintiff’s
Evidence.

No. 11.
Florence A.
Deeks.
Extracts
from de-
position or
Examina-
for Dis-
covery.



In the
Supreme
Court.

Plaintiff’s .
Evidence.

No. 11.
Florence A.
Deeks.
Extracts
from de-
position or
Examina-
tion for
Discovery—
continued.

22

10. @. And this other is a copy of it (indicating) ?—4. It was a fac-
simile. They were done together.
11. @. (Mr. SmiLy): A carbon copy ?—A. Yes.

(Marked Exhibit 2.)

12. Q. Then Exhibit 2 is a carbon copy of Exhibit 1?—A4. Yes.
X X X X X X

18. @. What complaint have you got, Miss Deeks, against Mr. Wells
in this action ?—A4. That portions of my book were used in the writing of
The Outline of History.

19. @. Outline of History being a Work of Mr. Wells ?—4. Yes.

20. @. And your complaint is then, as against Mr. Wells, that he used
your manuscript, did he?—A4. Yes.

21. . Your manuscript ?—A4. Yes.

22. Q. Exhibit 17—A. Yes.

X X X X X X

24. . Do you suggest that Mr. Wells deliberately took that material
out of your book 2—A. I never said that.

25. Q. Well, what do you say as regards it 2—A4. I say that The Outline
of History contains my book.

26. ¢). Do you say, or do you suggest, that Mr. Wells had your manu-
script and used it for that purpose 2—A4. Whoever compiled the Outline of
History used my manuscript.

27. Q. Do you know who did compile The Outline of History 7—A4. It
is said that Mr. Wells did it.

28. Q. Who is it said.by 27— 4. Well, he put out The Outline of History
under his name.

29. . And that is the reason you say that Mr. Wells took your
material ?—A4. Yes.

30. Q. Do you know Mr. Wells personally ?—A4. No.

31. Q. Never saw him 7—A. Never.

32. Q. Have you been in communication with him ?—4. No.

33. ©. When you discovered this, did you write him about it 7—A. No.
34. Q. Or caused anyone to write him ?—4. No, not at the time.

35. Q. Would you tell me when you first became aware that Mr. Wells

had used your material ?—A. When I first read his book.
6. @. When was that 2—A4. 1920.

59. . When you got the first copy you read it, and then you completed
the revision of your own book and then you subsequently got another
one ?—A4. Yes.

X X X x x X

150. @. And is this the analysis of the two books that you complain
of 7—A. Those are verbal similarities.

151. Q. Are these the similarities that you purpose relying on at the
trial to show that Mr. Wells either copies from your book, or you copied
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from his ?—A. Perhaps I might say that those are the chief verbal  Inthe

similarities. Sgpreme
X x x x < ourt.
183. ). Was it your own idea to write this book ?—4. Yes. Plaintiff's

184. Q. I suppose in your studies you had run across similar works, Evidence.
had you ?—A4. No history of the world in that line.
185. Q. There are numerous histories of the world ?—4. Very few. No. 11.
186. @. Then what year did you arrive at the stage in which you 1];1;);13:% A
thought it was completed 2—4. I had the work planned—the frame work Fyiracts
finished all the plan, and had it worked up to a certain point in 1918 and from de-
then I got it typed, but I did not consider it ready for publication. position or
187. @. I think you told me that as late as 1920 or 1921, you were Fxamina-
still polishing it up ?—A. Yes, still revising it. tion for
188. . Correcting probably some errors ?-—A4. Yes. comtimied,
189. Q. And shaping it so that it might be printed ?—4. Cutting out
some things and putting in others. The plan remained the same.
190. @. Had you heard of anyone else getting out a similar work in
1918 or 1919 ?—A4. No.
X X X X X X
194. @. Then can I take it then that the whole idea as incorporated
in your work up to 1918 is your own ?—A. Yes
195. Q. You had not collaborated with other people as to what you
should put in it ?—A4. No.
196. Q. It was the pure result of your reading and your own idea ?
—A. Yes.
197. Q. Was there anyone else interested with you in this venture ?

—A. No.

p.d X X X X X

246. . Who was the first person that you submitted this manuscript
to—I do not mean the critic—I mean any publishing house ?—A4. I think it
was MacMillan—if it were not MacMillan it would be J. H. Dent & Co.

247. . Did you show it to Dent and Company ?—A. Yes.

248. (). When did you let them have it 2—A4. Well, I cannot just think
of the date. ,

249. Q. Is Dent & Company a Toronto publisher ?—4. They are
English Publishers with a house in Toronto.

250. @. Did you submit it to the English House or the Canadian
House ?—4. Just to the Canadian.

251. . When did you do that ?—4A. I cannot just recall the date. It
was about the same time that I gave it to MacMillan.

252. ). What did you give it to Dents for 2—A4. To read it and see if
they thought it was all right to work up for publication.

253. Q Who in Dents did you go to ?—4. Mr. Button

X X X

263. Q What d1d he tell you ?—A4. As nearly as I can tell you that it
was not in a condition for publication.

264. ¢). At that time ?—4. Yes.
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265. @. Did he return the manuscript with his letter $—.4. Yes.

266. . Have you got that letter ?—A4. I think so.

267. Q. Will you be good enough to let Mr. Smily have that so he will
let me know if I can see it or not 2—4. Yes.

268. Q. How long did this gentleman have it at Dents ?—A4. Over
a week.

269. @. Over a week ?—A4. Yes.

270. @. Not as long as two weeks 7—4. I do not think so.

271. @. Do you know what he did with it during the time he had it ?
—A. No.

272. . Is there any suggestlon that they mlght have sent it to their
English house ?—A4. None.

273. . None whatever ‘?—A No. :
x X x X X
276. (). The one which we know as Exhibit 2 2—4. Yes.
277. . That is the carbon copy ?—4. Yes.
278. . You hand it to the Methodist Book Room 7—A4. Yes.
279. @. And who did you give it to there ?—A. Mr. Moore.
280. ¢. What is his position there ?—4. I could not say.
281. . Had you known him previously 7—4. No.
282. (). And what did you tell him %—A4. Just to look over it, and see

if he thought it could be worked up for publication—as nearly as I remember.
X X X X X x

288. . How long did Mr. Moore have it ?—d4. A short time. I got
nervous about it and got him to return it.

289. @. You got nervous about it and got Mr. Moore to return it ?—A4.
Yes—I thought—you see Mr. Moore had not time to go into it at once, he
said T have this and that to do first, and then I will be pleased to go through
it.” :
290. Q. How long did you leave it with him ?—A. I think it must
have been perhaps two weeks.

291. @. What did he report to you ?—A4. He gave it a very good report
in many respects, but he felt that the time—at the present time—you see
due to stresses of the War, publishers were cutting down publication,
and they were very careful what they published so that they would not put
out anything that would not have a remunerative sale.

292. . Did he write a letter to you ?—A4. Yes.

293. . Will you kindly let Mr. Smily have that letter 2—A4. Yes.

294. ). At any rate, there was nothing doing there ?—A. No.—he had
not time to go through it carefully.

X X X X X X

528. Q. Then you were going to show me the letter from Dents ?

Mr. Sminy : Unless it is to shew the dates 1T don’t see just how these
are relevant to the issues.

Mr. Evrviorr: Miss Deeks does not seem to have any ob]ectlon to
producing them.
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Mr. SMiy: I have no objection to your seeing them but I don’t
want it put in the record unless it is relevant. As I see it, what some other
person thought as to the book does not affect the issue (producing document).

529. Q. Isee in June 1918, Dents returned your manuscript ?—A4. Yes.

530. @. And they did not want to publish it 2—4. No.

531. @. And they recommended that you should get some one in the
United States to revise it 2—A4. Yes.

X X X X X X

535. . Then I think you were going to show me a letter from the
Methodist Book Room ?

Mr. SmiLy : Well the same thing applies to that, but we will let you
see it. (Producing.)

536. Q. Then I see, as you told us before, in 1918 you submitted it to
the Methodist Book Room ?—A4. Yes.

537. Q. And then you took it away ?7—4. Yes.

538. . And in the interval they wrote you, on August 29th 1918, in
which they intimated that they did not want to publish it ?—4. Yes.

” 53;?. Q. And subsequently to that you went and got the manuscript ?

—A. Yes.

540. Q. And that is the end of your dealings with the Methodist Book
Room ?—4. Yes.

X X X X X X

550. . Then when you received this letter of the 31st of January,
1919, did you go to get your manuscript as indicated therein ?—A4. As
nearly as I remember I wrote them after that.

553. Q. Can you give me the letter you wrote in reply to this one of
January 1919?—4. T have not got a copy. I think I answered it, as
far as my memory goes I wrote to the MacMillan Company after 1 got that
letter, but I have not got a copy.

558. . Well, tell me to the best of your memory what you wrote—
what was in the letter ?—A4. It would just be with regard to the manuscript
and its return. That is as nearly as I can say.

559. @. You mean that you wanted it back 2—4. Oh, certainly.

X X X x X X

842. Q. You were going to tell us whether you were going to give us
any further comparisons, or whether you were going to stick to what we
have got ?

Mr. SmiLyY : We have them here for you.

Mr. ELLIOTT : Some new ones ?

Mr. SmrLy : Yes, just a few.

Mr. SmiLy produces Exhibit No. 3 and since the last examination
has made certain additions which are indicated in the exhibit either by
lead pencil or by pasting in a further sheet in some cases. It is agreed that
these additions are to be written in, in red ink, in Exhibit 3, and where it
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is necessary to put an extra sheet in, the sheet is to be added and underlined
in red ink; and it is agreed by Mr. Smily that Exhibit 3 as amended
contains all the verbal comparisons of ““ The Web * in “ The Outline of
History ”’ that the Plaintiff relies on, and it is agreed that the comparison
is now complete, and Mr. Smily states these are the only ones they
rely on.

X X X X X X

892. @. Then what reason have you for saying that Mr. Wells used
your manuscript 2—A4. From the similarities.

893. @. And anything else 7—A. The course which the manuscript
took after it left my hands and was given to MacMillan & Company.

894. ). You mean where it went 2—A4. Yes.

895. ¢. I think you have told me that you submitted it to MacMillans
in August, 1918 7—A4. The end of July or first of August 1918.

896. ). And you got it back from Macmillans on April 3rd, 1919 ?—
A. About that time.

897. ). And where do you say it was in the interval between those
two dates 2—A4. I do not know.

898. (. As far as you know it was with Macmillan & Co. all the time ?
—A. 1 gave it to Macmillans.

899. @. And you have no reason to believe that it ever left their
possession 7—A4. I have reason to believe it did.
- 900. Q. What reason do you have for that belief 7—A4. I was told
it did.

901. . You were told it did ?—A. Yes.

902. @. When were you told 2—4. In 1925.

903. . Can you tell me the date in 1925 ?—A. In the fall.

904. Q. I see in the examination that you had with the other
Macmillans that you put the date about October 14th, 1925. . . I presume
that is correct, is it 7—A. I should think it would be. (Copy of examination
produced to witness and question and answer indicated therein). . . .
I imagine that would be about correct.

905. ¢). Is that the first time that you connected Mr. Wells in any
way with your manuscript 7—4. Oh no.

906. @. Had you any suggestion before from any one that he had
possession of it 7—A4. No.

907. @. That is what I meant. This was the first time that you had
any, what I might call direct evidence that it ever went to his possession ?
—A. I understand it was sent over in the beginning.

908. Q. Well I am dealing with the time you were told in October;
that was the first time that you had any direct evidence that it had been
sent to him at all ?—4. Yes, I think it is—I never said it was sent direct to
Mr. Wells.

Mr. SMiLy : It is not suggested that it was sent to Mr. Wells. We have
never suggested that it was sent to him,
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909. Q. I appreciate what you say. You had no evidence that it  Inthe
went to Mr. Wells, but your information was that it went to Macmillan &  Supreme
Company in England ?—A4. Yes. ourt.

910. @. Could you just tell me the language that was used when you py ;0o
were informed of that ?—A. The person who told me said that this person Eyidence.
said I sent it to England myself.”

911. @. That is the language that was used ?—A4. Yes. No. 11.
912. Q. And that is the whole of it 2—A4. ‘ You don’t think it would glorlc{ance A.
be made use of by them over there, do you ”’——* Of course it would.” Ef:(‘zr:éts

913. Q. Who said that 2—4. The two people that were speaking. from de-

914. . Does that exhaust the conversation ?—A4. “ Besides when it position or
came back she said it was much thumbed and used and leaves were turned Examina-
down, and she would not tell what was not true.” %‘?n for

915. @. So I take it when you say she, your informant was a lady ?— | Oi;?zﬁrg_’
A. No, that she referred to me. These two gentlemen were speaking. ’
That was the conversation.

X X X X X X

923. Q. This person that said they sent it to England themselves, was
that person employed in MacMillan & Company, with which you had left
your manuscript 2—4. Yes.

924. Q. And he stated this employee of Macmillans told this third
party that he had sent it himself 2—A4. Yes.

925. . Did he say when ?—A. No.

928. @. And of course you know, but I presume you do not want to
tell me the name of the employee of Macmillan & Company ?—A. Yes.

929. @. You do object to telling me that name ?

Mr. SmLy : Yes, we object.
930. @. I suggest to you, Miss Deeks, that it would perhaps assist
both of us if you gave us that name ? Do you still persist in not giving it ?

Mr. SmiLy : Yes, we object to giving you the name.

The witness refuses to answer in advice of counsel.

931. . Where were these two people when this conversation took
place between them ?

Mr. Smiry : That is, if Miss Deeks knows.

932. @. Do you know ?—4. I think on the golf course. I am not
sure about that.

933. Q. You think it took place on the golf course ?—A4. I think it
was on the golf course.

934. . And one of the gentlemen who was playing golf repeated it to
you ?—A4. Yes.

935. Q. And whereabouts were you when the conversation was
repeated ?—A. In that gentleman’s office.

936. @. And was that office the office of Macmillan & Company ?—
A. No.

937. Q. Was it the gentleman that was in Macmillan & Company that
repeated this to you ?—A4. No.



In the
Supreme
Court.

Plaintiff’s
Evidence.

No. 11.
Florence A.
Deeks.
Extracts
from de-
position or
Examina-
tion for
Discovery—
continued.

28

938. Q. It was not 2—A4. No.

939. Q. So then we have it this way: That the gentleman from
Macmillans was playing golf with a second gentleman and they had a con-
versation on the golf links, and the second gentleman repeated the story
to you 2—A. Yes.

940. ¢. And that as you have told us, was in October, 1925 ?—A4. Yes.

941. Q. Then did you go to the Macmillan Company to verify that ?—
4. No.

942, ¢). Would it not seem the natural thing to do, to verify it ?—
A. I don’t know.

943. Q. But you have not gone to them to find out ?—4. No.

944. Q. Or did you write the Macmillan Company of England, asking
them anything about it 2—4. No.

945. @. It was after you had commenced your action was it, that you
were told this story? The writ was issued on the 14th of October; was it
before or after that conversation was repeated to you that you commenced
your action ?—A. I think the action was commenced but I do not think
this person knew it was commenced at the time; they were almost simul-
taneous.

X X X X X X

956. @. And you say that is the implication in that second paragraph,
that you inferred from that, that it had to go to England ?—A4. Yes.
957. Q. And is that the only reason you have for thinking that it had
to go to England ?—A. I understood that all manuscripts of any account
except Canadian school books, that were handed in to this house, had to
be sent to England.
b X X X X X

964. . Then I would ask you again if you base that implication that
it went to England on what is contained in the second paragraph of that
letter 7—4. On that and the belief that all those manuscripts were sent to
England.

965. Q. That is what we have been discussing—you do not know
where you got it from ?—A4. No.

966. Q. And this second paragraph in this letter, Exhibit 6 2—A4. No.

967. @. So that is the sole reason excepting this conversation that
you told us about some time ago, for your thinking that this manuscript
went to England 2—A. Those are the chief reasons.

968. Q. Well are there any others? You thought from the length of
time they had it that they may have sent it to England ?—A4. Yes.

969. . But you had no knowledge that they did ?—4. No.

Mr. SmiLY : Except what has been stated.

970. Q. Then it boils down to four reasons why you thought it had
gone to England. I will take them in order and see if you agree. First,
you had it in your mind, and you do not know where you got the informa-
tion, that all manuscripts excepting Canadian School books, had to go to
England 2—4. Yes, excepting Canadian School Books.
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971. Q. Second, that the second paragraph of this letter of March 19th 74 spe
1918, Exhibit 6, contains the implication that it had to go to England ?—  Supreme

A. Yes. Court.
972. Q. And third, from the length of time that they had it, you Plaintiff
thought it might have gone to England ?—A. Yes. Evidence.
973. @. And fourth, the conversation that you had with this gentleman ’
who played on the golf course ?—A. Yes. No. 11.
974. Q. Now those are the four reasons ?—4. Yes. EIOIEnce A.
CCKS,

975. Q. Are there any others 7—A4. No other that I think of. Fixtrant
976. Q. Now do you know of any other, I have elaborated those four, o qe.
and I would like to know if there are any others 7—A. Well when I read the position or
book and saw the similarities I concluded it had gone. Examina-
977. Q. Well we will call that the fifth ; that you read the book ‘ The tion for
Outline of History ” and you knew of course what was in the manuscript, Dlsfpver(ly“
and it was in your mind then that it might have gone by reason of the °™'"***:
comparisons 2—A4. I concluded myself, personally, that it had gone; either
that or a copy—I concluded that my manuscript had gone.
978. Q. And you came to that conclusion by what you found in the
two books ?—A4. Yes.

X X X X X X

991. Q. So your Web has thirty-four chapters ?—4. Yes.

992. @. And the Outline, you notice, has forty-one chapters ?—A4. Yes.

993. @. And then did you divide the Web into books?—A4. I did—
three books.

994. Q. Butisit not allone? Have you not got it all in one 2—A4. Well,
I did have it, The Ancient World, The Middle Ages, and Modern Times.

995. Q. The Ancient World was Book 1?—A. Yes.

And the Middle Ages

996. . And Modern Times was Book 3 7—A. Yes.

997. @. And “ The Outline ” as you note, is divided into nine books ?—
A. Yes, I noted that.

998. @. So there is not much similarity in the chapters and the books ?
—A. Well the books would not make any difference, the dividing of the
books.

999. @. Then the Web has no maps or illustrations ?—4. No.

1000. @. And you notice that * The Outline ”* has two hundred and
six maps and illustrations 2—A4. I never counted them.

1001. @. Somebody has been counting them in that (referring to book,
Vol. 2). Perhaps that is your figuring ?—4. No.

1002. Q. At any rate there are two hundred and five according to this
addition, maps and illustrations in the Macmillan edition. You make no
complaint about any infringement of the maps and illustrations do you ?—
A. No.

1003. @. Now do you say, is it your case, that in the interval of time
between the time you left the manuscript with Macmillans and got it back,
that sufficient time elapsed for it to be sent to England, used there, the idea
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and material copied, ‘“ The Outline > written, two hundred and six maps and

illustrations prepared, the book printed and in the market by November

1919; do you say that could be done in that time ?—A4. Do I understand
you to mean from the time I gave it to Macmillans, until I received it back ?

1004. Q. Yes?—A. Oh no.

1005. Q. So you say then work had been done on ‘ The Outline ”
before that ?—A. No, it was not published.

1006. . We agree that it was published in 1919, don’t we ?—A4. Just
the parts, not the book. The first part.

1007. @. It did start to come out in parts in 1919 2—A. November,
1919.

1008. @. And what I would like you to tell me is, do you think it
physically possible in the length of time from when you left it with Macmillan
until you got it back, that it could possibly go to England and be used and
the “ Qutline ”” written and all those maps and illustrations prepared, and
get that on the market by November 1919 ; do you think that is possible ?—

Mr. SmiLy : That was not done.
You should not put a hypothesis that did not exist.
A. I did not understand your question.

1009. Q. I will divide it up. We are agreed that you sent the manu-
script to Macmillan Company, you think in August—July or August of
1918, and we are agreed that you got it back about April 3rd 1919, and as I
understand, you say your manuscript went to England and was used in the
preparation of ‘“ The Outline ” ?—4. Yes.

1010. @. And I ask you if it is physically possible for that manuscript
to go in that time to England, and be used there, and the maps and illustra-
tions and everything prepared and have * The Outline ”’ on the market by
November 1919 ?

Mr. SmLy : I object to that question, because my learned fmend is
putting a hypothesis that did not exist.

1011. Q. Well we are agreed on the dates, are we not ?—A4. I gave it
to Macmillans about the first of August or the end of July, and received it
back about the first of April 1919—Eight months.

X X X X X X

1012. Q. Do you know whether the whole book was prepared when the
first pamphlet was printed in November 1919 of * The Outline ” ?—A4. I
understood that it was not.

1013. @. Who did you understand that from?—A. I can not say.
I understood that Mr. Wells put it on the market just as rapidly as he
could.

1014. @. Who did you understand that from ?—A. I could not say.

X X X X. X X

1120. Q. . . . You will notice, Miss Deeks, on the first or fly
leaf of The Outline of History, there is a list of the editorial staff, Mr.
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Ernest Barker, Sir H. H. Johnston, Sir E. Ray Lankester and Professor
Gilbert Murray. Do you charge that any of those gentlemen used the
Web in the construction of The Outline —A4. Oh no.

1121. Q. You do not 2—A4. No.

X X X X X X

1176. Q. Well then is it your case, Miss Deeks, that if the manuscript
never was sent to England, and if Mr. Wells or his collaborators never
used or heard of it when he wrote The Outline, that he is nevertheless
liable to you ?—A. Yes.

1177. . Why ?—A4. From the internal evidence.

Mr. SmiLy: I don’t think Miss Deeks understood the question.
Mr. Elliott is asking you, Miss Deeks, if the manuscript was not sent
to England. '

1178. Q. (Stenographer reads question No. 1176) 2—A. Well, my claim
is that either the manuscript or the copy of it was sent to England and was
used.

1179. @. I quite appreciate that, but what I want to ask you is this:
supposing that it was never sent to England, that Mr. Wells never saw it
or heard of it, nor any of the men associated with him, do you still claim
that he is responsible to you, if he had never heard of it ?—A4. I don’t
suppose he could be. X X X X

1366. @. Well can you show me any place in your book where the
exact language is used by you and Mr. Wells together 7—A. Here is one
part, just as I come to it ofthand, on page 26 of the Mimeograph.

1367. ). You are referring to which one ?—A4. You will notice that
part ‘A large part of Southern Italy seceded from Rome ’—the second
section there.

1368. Q. You have 12 opposite it ?—A4. Yes, 12.

1369. @. That 12 means ?—.. Chapter 9, page 12.

1370. Q. You are referring now to page 12 are you?—A4. Yes. Now
as a small point, the work that I took that from said “ a part of Southern
%ta%y ”; I don’t know that it was a large part, it was a part of Southern

taly.

1371. Q. Then you say that language that you have underlined in
black here, ““ A large part of Southern Italy seceded from Rome. Capua
was the first to give offence ”~——That is your quotation?—A. That is

mine.

1372. Q. You think that Mr. Wells copied your language You
have underlined in here at page 476 of Mr. Wells work, Exhibit 13, “ A
large part of Southern Italy came over to Hannibal, including Capua.”
Do you say that is copied 2—A4. I say that whoever wrote that sentence
was working from a text that used those words.

1373. Q. Well that is quite possible. He might be working from the
same text that you got yours from ?—A4. He does not say so.

1374. @. Oh, I know, but then it is possible, is it not ?—4. Well
however, it is there.
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1375. Q. Well what I would like you to do for me, Miss Deeks, is
to show me any place in your work where Mr. Wells has copied your identical
language. That does not do it 2—A4. Well we will go ahead.

Mr. Smivy : It is a matter of degree.

1376. @. Show me any place where the identical language is used ?—
A. Page 28, the lower part.

1377. Q. You have it marked 7, * the aristocratic Sulla,” and Mr.
Wells has it marked 503, and you underline “ the aristocratic Sulla ™ and
then you say that Mr. Wells used “ an aristocratic general, Sulla ” ?7—A4.
Yes.

1378. @. And do you suggest this was the same language that you used ?
—A4. Yes.

1379. Q. Mr. Moorhead suggests and I will ask you, from what
authority did you get the word ‘“ aristocratic ’ ?—A4. That is mine.

1380. @. Well you did not know Mr. Sulla; you must have known
whether he was aristocratic or not; where did you find that out ?—A4. All
the history that I have referred to, spoke of Sulla as the noble Sulla, or the
patrician Sulla; aristocratic was not a term used very much; no one speaks
of Sulla as aristocratic.

1381. @. But as a patrician he was one of the aristocrats of Rome ?—
4. Yes, but no one used the word aristocratic with regard to Sulla.

1382. Q. But the word aristocrat is a modern word as regards the
aristocracy in England or some other country in modern times ?—A4. Yes;
the reason I used it, I was trying to use modern terms.

1383. @. And so was Mr. Wells ?—A4. Look at the top one please.

1384. @. Well don’t let us get away from this fellow until we get
to the end of him. You complain there that in any of your reading you
could not find that Sulla was described as aristocratic ?—4. Yes.

1385. @. But he was described as a patrician?—A. Yes, and a
nobleman.

1386. . And you adopted the word, aristocratic, because it was a
more modern description of a patrician or a nobleman ?—A4. Yes.

1387. Q. And you complain because Mr. Wells used the word
“ aristocratic ” as regards Sulla 7—4. Yes.

1388. Q. And because Mr. Wells used the word °‘ aristocratic” in
jescﬁbing Sulla, you think he must have gotten that word from you?—

. I do.

1389. @. Have you any other place in your work where you have
used the word ‘‘ aristocratic ” in describing a man of this class 2—A. No,
no other place.

1390. Q. And do vyou know whether Mr. Wells used it or not ?—
A. No other place.

1391. Q. That you know of 2—A4. I have gone over his work thoroughly.

1392. Q. Now we have that similarity; tell me another similarity ?—
A. The top of the page.

1393. @. Which page in your book 2—A. Page 5.
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1394. Q. And Mr. Wells one that is similar is page 494 ?—A. Yes.

1395. Q. And it is at the top of page 28 of this exhibit ?—A4. Yes.

1396. @. And this says ““ a new democratic or popular party * ete.
and you have the words “ popular party ” underlined in this?—A4. Yes
I used ‘‘ popular party ”* a great deal.

1397. Q. And Mr. Wells says * Too many of our histories dealing with
this period of Roman history write of ‘ the popular party.” Now because
you used popular party there and he used popular party, do you say that
he copied yours ?—A. Read the next phrase.

1398. @. ““ These modern phrases are very misleading unless they
are carefully qualified.”” That is from Mr. Wells book 2—4. Yes.

1399. . What do you say about that?—A4. I think that whoever
wrote that sentence was referring to the use that I made of * the popular
party.”

1400. Q. Well popular party is a word that is used in the histories of
the period, is it not ?~—A. Some people do.

1401. Q. Well, I know, but it is in the histories and authorities that
you went to and Mr. Wells went to 2—4. I don’t know about Mr. Wells.

1402. Q. He says so “Too many of our histories dealing with this
period of Roman History write of  the popular party ” ?—A4. Yes.

1403. ¢). So it must be there 7—A4. Well we will let it stand there.

1404. @. Do you claim that because he used the word * the popular
party ” in his book and you use “ popular party ” in yours, that therefore
he must have copied yours ?—A. I feel that whoever compiled that had this
to look to, and in conjunction with the other similarities it makes me feel
that he took it from this.

1405. Q Now is there any other place where you say

x X X

1426. Q Well Wlll you show me where it is, Show me any mistake
that you made that he made the corresponding mistake 2—A. Turn to
page 31.

1427. @. Whereabouts on page 31?—4. I made Brutus the leader;
I quoted there from Shakespeare.

1428. Q. That is your chapter 10, page 15 7—.d. Yes.

1429. @. And what you say there is ““ It looked as if Caesar has so

A. Page 29.

got the start of the majestic world . . . that he would keep them all in
servile fearfulness” . .. And then ‘ Lest he should prevent,” said
Brutus The first is from page 15 2—4. Yes.

1430. . And the second is page 17 2—A4. Yes.

1441. Q. Caesar, betrayed by subtle flattery ’ ete.
Shakespeare 2—A. Yes.

1442. @. And that is your quotation ?—A4. Yes.

1443. (). And what do you say that Mr. Wells used . . . At page
5137—A. Yes.

1444. Q. * Finally (ee B.C.) he was assassinated by a group of his own
friends and supporters ’ etc. . . . Where was that mistake 2—A4. In making
Brutus the leader; in implying that Brutus was the leader; I imply that
he was the leader.

z @ 2968 E
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1445. Q. Where do you say that he is the leader ?—A4. Well just
speaking of Brutus.

1446. @. But Brutus was one of the conspirators, was he not?—
A. Yes.

1447. Q. But you did not make him the leader, did you?—A4. Well
I don’t just speak of it but I imply the leadership there.

1448. @. Where do you imply that he is the leader 2—A4. Then “ lest
he should prevent, said Brutus ™ I not only speak of him there as a
conspirator but the most outstanding and leading one.

1449. @. Can you show me where in this work you say that Brutus
was the leader of the conspirators 7—A4. No, I don’t use those words, but
it is implied.

1450. . Then what do you say Mr. Wells did ?—A4. He says that
Brutus was ‘ the ringleader of the murderers ”’; he does not say anything
about Casius, nor do I, and Casius was the leader, not Brutus.

1451. Q. T fail to see where you charge Mr. Brutus with being the
leader of the conspirators; if you can I wish you would point it out to me ?—
A. T don’t call him the leader, but it is implied; I did not mention Casius
as the leader; I implied Brutus the leader.

1452, Q. And you think that because Mr. Wells uses, * Brutus, the
ringleader of the murderers,” that he copied that implication ?—A4. It was
there to be copied.

1453. Q. Your implication 7—A4. Yes.

1454. ). Now have you any other case in which you make mutual
mistakes ?—A. Of course in the very first chapter we use the old, out of
date Nebular theory.

1455. Q. Well let us look at it. Do you make any mutual mistakes —
A. No, but we both used that.

Mr. SmiLy : It is a mistake to use an out of date hypothesis. ——A No
person uses it to-day.

1456. . Well is that a mutual m1stake ?—A. Well it is not the
scholarship of the day in which we wrote.

1457. ). Whereabouts is it in your book 2—A. The very first chapter.

1458. Q. Well it is quite long, so we wont read it. You say that
Mr. Wells in the Outline in his first chapter, at page 3, made the same
mistake 2—A. We both used the out of date nebular hypothesis of
Le Place. It was out of date at the time of writing.

1459. . Where do you refer to that at all here. Where do you
use the word Le Place ?—A. I do not use the word Le Place.

1460. @. Does he use the word Le Place ?—A4. I don’t thmk 80, but
that is what it is.

1461. Q. You do not use the word Le Place 2—A4. No.

1462. Q. That is, you describe something, that the earth was thrown
off from the Sun, don’t you ?—A4. Yes.

1463. @. And Mr. Wells described that the earth was thrown off
from the sun?—4. Yes.
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1464. Q. And all scientists agree to that, don’t they ?—4. We both
adopt——

1465. ). As a matter of fact, that is where the earth came from ?—
A. There are two other theories; I am not just—I could not describe
the theories.

1466. . Well I understand that astronomers are all agreed, outside
of the early Bibical story of the world, that it was thrown off as a spec
or small portion of the sun?—A. Well of course Le Place had what is
called the Nebular theory; then came Chamberlain in this century, and
Jeans great star hypothesis.

~ 1467. ¢. Which theory did you adopt 2—A. Le Place.

1468. Q. And after mature consideration you adopted that theory?
—A. No, not after mature consideration, but it came to my hand first
and I just put it down. .

1469. @. And what theory did Mr. Wells adopt %—A4. The same.

1469. ¢. Did he use the word Le Place?—A4. It is not necessary
to use the word Le Place to take his theory.

1470. . And you think that because you put it down that way
Mr. Wells must have copied it from you?—A4. Well it was there to be
copied, in conjunction with the other things that I claim.

1471. Q. You say that was a mutual mistake 2—A. I think so.

1472. . You don’t doubt but that Mr. Wells went to the same autho-
rities as you did on that ?—4. Well the language is very similar.

1473. Q. I know, but great minds run in the same channel =—A4. My
mind is not great. "

1474. @. Well at any rate you have your idea about that. Now
show me any other place where you made a mutual mistake?—A4. Take
page 38, the last one next the bottom—during the Christmas period.”

1475. @). That is at page 14 2—A. Yes, page 14 of the book.

1476. . What chapter are we on now —A4. Chapter 13.

1477. Q. Chapter 13 and page 14 and Mr. Wells corresponding page
is 58, Vol. 2?2—A. Yes.

1478. @. And you say that there is a mutual mistake there. Let
us see what it is. You say ‘“ During the Christmas period A.D. 800,
Pope Leo the Third, etc. . . . Now you say the Pope placed the
crown on Charlemagne ?—A4. Yes, in A.D. 800.

1479. Q. That is the time, I take it you mean, where he attended
Mass on Christmas morning and the Pope put a job up on him and put
the crown on his head ?—A4. Yes, and made him the emperor of the Holy
Roman Empire.

1480. ¢. And you say that Mr. Wells says, ‘“ The Pope clapped a
crown on his head” ete. . . . where is there any mutual mistake
there 7—A. We both accept the crowning of Charlemagne as the foundation
of the Holy Roman Empire. It was a mistake.

1481. ¢). Well you don’t say so ?—A. Well I say it now.
1482. @. Well what you say now is * During the Christmas period
.o You don’t say that he was the first ?—A4. Well it had
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never been spoken of before. We had always spoken of it before as the
Roman Empire, and of the Emperor Charlemagne of the Franks; this
is the first of the Holy Roman Empire.

1483. Q. As a matter of fact it was not the first of the Holy Roman
Empire. There were emperors of Rome after Charlemagne?—A. Not
of the Holy Roman Empire.

1484. @. Well the Holy Roman Empire is rather a nebulous statement
as to what it means historically 2—4. Well it is always taken up in the
histo

385 @. Well you don’t think that this Charlemagne, by reason of
the Pope putting a crown on his head, that that was the first of it ?7—
A. Yes, it is implied there.

1486. Q. Well that would imply that there was a Holy Roman Empire
before that, would it not 2-—A4. Not necessarily.

1487. Q At any rate you think that Mr. Wells in saymg “So the
Empire of Rome rose again as the Holy Roman Empire,” you think that
he made a mistake similar to yours?—A. Yes.

1488. . I can not see where you state in your little passage there
that it was the commencement of the Holy Roman Empire 2—A4. Well
Mr. Elliott, I will put it this way : that we both speak of the Holy Roman
Empire there for the first time ; we never spoke of the Holy Roman Empire
before that moment, and there was no Holy Roman Empire before this
moment, and we both accept this as the foundation of the Holy Roman
LEmpire.

1489. @. And you seriously mean to tell us that you think that is
evidence that Mr. Wells copied your work in that respect ?—A. Along
with everything else, I consider that of importance.

1490. Q. Well we will deal with any other aspect of it, but dealing
with this one alone, do you say that because of what you have just told us,
that that is evidence that Mr. Wells copied your book ?—A4. I feel that that
was copied from that.

1491. Q. Well now, give us another place where you made mutual
mistakes, if there are any 7—A. Do you count omissions as mistakes ?

1492. Q. Oh no, we can not tell anything about omissions, you say
you made mistakes, and you say Mr. Wells made mistakes, and that you
made the same mistakes 7—A. Yes.

1493. Q. Now if you can show me any more, please do so ?—A. Well
this is rather a minor thing, on page 30; I dont know that it is a very good
one. ,

1494. Q. Whereabouts on page 30 ?—A. The top one.

1495. Q. About Sulla7—A. Yes, I speak of Sulla’s death being due
to debauchery and Mr. Wells does the same thing. Prof. Gilbert Murray
takes exception to that and says it is generally believed that Sulla died from
the bursting of a blood vessel. Of course, I was taking it from an out of
date authority.

1496. Q. Now you say about Sulla, ““ but debauchery had numbered
the days of the great warrior, Sulla, and he was therefore forced to abdicate
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in B.C.75, and a year later he died.”” There where do you say the passage
is where Mr. Wells has made the same mistake ?—A4. Well he says ‘ pre-
sently he died, eaten up by some disgusting disease produced by debauchery.”
Mr. Gilbert Murray takes exception to that.

1497. Q. You say that because according to your account Sulla died—
* Sulla had numbered his days by debauchery > and that Mr. Wells says
that he died “ eaten up by some disgusting disease produced by debauchery *
that Mr. Wells must have gotten that out of your book ?—4. It was there
to be had.

1498. Q. Well where is the mutual mistake ?—A4. We both imply
that he the implication is that he died from his, I suppose, his warrior
life, his life of debauchery.

1499. @. Is not that true ?—A. Prof. Gilbert Murray says no.

1500. . And how does Prof. Gilbert Murray know anything more
about it than you and Mr. Wells 7—A. Well Prof. Gilbert Murray is an
up to date authority on that subject.

1501. @. Mr. Moorhead has put before me The Outline, page 505,
and there Mr. Wells gives his authority for it. Where did you get your
authority for saying ?—A4. I do not remember.

1502. Q. Well he gives his authority as Plutarch. You have read
Plutarch’s Parallel Lives have you 7—A. Yes.

1503. @. And Plutarch in his book says that is so ?—A. Yes I think he
does, but that is not to-day’s scholarship.

1504. Q. Well that would show where Mr. Wells got his information.
He gives it here. He got it from Plutarch. And Plutarch says that he died
‘“ eaten up by some disgusting disease, produced by debauchery.” So Mr.
Wells shows where he got it from ?—A4. Yes; well that may be, but still
if that is a mistake

1505. Q. Well Mr. Wells having shown where he got his from—you
could hardly expect him to say that he got it out of yours, when he got it
out of Plutarchs ?—A4. Well I accept what Mr. Wells says there.

1506. Q. You accept that Mr. Wells did not take it out of yours but
took it out of Plutarch’s ?—A. Well of course he may have got the sugges-
tion from mine and turned up Plutarch; he says he does that sort of thing.

X X X bq X X

1740. @. Then what is your next ?—A. Below the page.

1741. Q. The bottom half of page 46 7—A4. Yes.

1742. Q. And that I see is a continuation of your page 95 Volume 18 ?
—A. Yes.

1743. Q. And page 186 of Mr. Wells book ?—A4. Yes.

1744. Q. In that section you deal with the voyage of Christopher
Columbus and how delighted he was when he struck land ?

1745. @. And Mr. Wells in his book, deals with the same thing?—
A. We deal with more, we deal with the start “ early on a beantifnl
Friday morning, the little expedition set sail.”

1746. Q. And does Mr. Wells deal with Friday morning ?—A. * the
beautiful weather ’——* the little expedition went south ”’

1747. Q. He does not put in on a Friday morning ?—A4. No.
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1748. @. You dont claim that he used your language, at any rate —
A. Yes.

1749. @. What part of it ?—A. *“ The little expedition ” and  the
beautiful.” '

1750. Q. Well it was a little expedition ; it was only three little ships,
was it not 2—A4. Yes, it was.

1751. Q. And you do not mean to suggest that because it was a little
expedition and you said so, and he said so, that he took the idea of the little
expedition from yours ?—A. Yes, that is what I mean to suggest.

1752. @. Then what is the next 2—A. Look at the last line, please.

1753. Q. The last line of yours ?—A. The three last lines.

1754. . You say in this, * Christopher Columbus, richly attired in
scarlet and carrying the royal standard of Spain landed ”"——?—A4. Yes.

1755. @. And Mr. Wells says ‘ Columbus landed on the shores of the
new world”’ and at page 187 he says ‘“richly apparelled and bearing the
royal banner of Spain.”” Well that is all a historical fact is it not 2—4. Yes.

1756. Q. Why do you complain about Mr. Wells putting it in his book ?
—A. 1 am not complaining, only I am saying that from the form of that
paragraph I conclude that he took it from this paragraph and copied it,
that he has paraphrased mine and then copied it into this.

1757. Q. Tell me the next one ?—A4. The next page.

1758. Q. Page 47, at the top?—A4. Yes.

1759. Q. Down to the first division ?—A4. Yes.

1760. @. And this is page 96 of chapter 16 2—A4. And 97 and 98.

1761. Q. And Mr. Wells page 187 ?—A. Yes.

1762. Q. Now wherein is your complaint in this matter ?—A4. He has
both my ideas and part of my language.

1763. Q. Let us deal first with the language. What is yours ?—
A.  Christopher Columbus was quite unconscious of the fact that he had
discovered a great new world.”

1764. ). Then what does that——?—A. The last three lines—
‘“ Columbus died, ignorant of the fact that he had discovered a new con-
tinent.”

1765. @. You dont say that language is similar to yours 7—A4. I do.

1767. Q. Is there any other similarity of language there?—A4. Yes
‘“ Believing that he had touched the shores of India he called the islands
the West Indies.”

1768. Q. And the language of Mr. Wells similar to that, where is it ?—
A. ‘“ The Islands that he found were therefore called the West Indies.”

1769. Q. Well is that not so ?—A4. Yes. '

1770. Q. You would not expect Mr. Wells not to tell about it, would
you ?—A. Oh, he might not.

Mr. Wells of course thinks that he started out to find Japan.-

'1771. Q. (Mr. McLAveHLIN.) You say Mr. Wells had a different idea ?
—A. Mr. Wells says he started out to find Japan.

1772. @. Which is a different idea from yours?—A4. Yes; I said he

started out to find India.
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1773. Q. So you and Mr. Wells differ there at any rate ?—A4. Yes, we
differ there.

1774. ©. So he was not copying ?—A. No, not there.

1775. . Is there any other similarity of language in this 2—4A4. That
is the main point.

1776. ). Do you draw our attention to this as regards similarity of
language alone or anything else ?—A4. Both ideas and language.

1777. Q. Now generally speaking you deal with the journey of Colum-
bus here and his return home; that he had bad weather; Mr. Wells states
the same thing ?—A. Yes.

1778. . And you say because he does say that, you think he got it
out of your book ?—A. I would not put it just in that way, but when he
was working on it I think he had this to work from and took it out.

1779. Q. Now where is the next similarity ?—4. The very next one.

1780. @. That is the middle paragraph ?—A4. Yes.

1781. . That is chapter 18, page 101 of your book and 102 and Mr.
Wells book at page 187 2—4. Yes.

1782, Q. What do you complain about here ?—A. The same ideas
taken.

1783. ¢. You got your ideas as expressed in your book from your
reading of various authorities 2—A. I think that was just one section you
asked that question

1784. . But I mean generally, in writing your book you got your
information and ideas from reading historical works on those subjects ?—
A. Yes.

1785. @. And then I think you told me that you expressed those ideas
in your own language in your book ?—A4. Yes, but sometimes I used bits
of my own language that I did not get from any book at all, and Mr. Wells
has some of these.

1786. . I notice in reading your manuscript that in very many
places you simply copied the extracts from various books ?—A4. Yes.

1787. Q. And where you do express your own ideas you got the idea
from reading works, and then you put those ideas down in your own lan-
guage ?—A. Sometimes I used a sentence that I got from nowhere but
myself.

1788. . That is what I mean—it came out of your own head ?—A.
Yes, not from reading any books.

1789. Q. So dealing then with the middle paragraph do you claim that
there is any similarity of language there ?—A4. Not particularly.

1790. Q.- Well not at all?—A4. Well it is very much condensed
this would appear very much like this.

1791. Q. But there is no use of the same words?—A. No, not
exactly.

'1792. Q. Then what you say is that the idea that you had is similar
to the idea that Mr. Wells has expressed ?—A. Yes, the same.

In'the
Supreme
Court.

Plaintiff’s
Evidence.

No. 11.
TFlorence A.
Decks.
Extracts
from de-
position or
Examina-
tion for
Discovery—
continued.



In the
Supreme
Court.

Plaintiff’s
Evidence.

No. 11.
Florence A.
Deeks.
Extracts
from de-
position or
Examina-
tion for
Discovery—
continued.

" went across

40

1793. @. You express that when Mr. Columbus returned home, he

created a good deal of interest and caused other people to try and emulate
him ?—A4. Yes. ’

1794. Q. And Mr. Wells tells the same thing 2—A4. Yes.
1795. @. And all that is true?—A4. Yes.
1796. Q. Historical facts —A. I believe so.
| 1797. Q. Then where is your next comparison?—A. The next one
below.
1798. Q. The last one-third of the sheet 2—A. Yes.
1799. ¢. And that is your page 103 and Mr. Wells page 187 ?—A4. Yes.
1800. @. Now you tell me about a man by the name of Balboa—he

the Isthmus of Panama Does Mr. Wells deal with
that gentleman?—A. No excuse me, except to say—instead of saying
Balboa, Mr. Wells says ‘ Spanish explorers.”
1801. @. And he deals with the discovery of the Pacific also ?—A4. Yes.
1802. Q. Both of which are historical facts 2—A4. Yes.
1803. @. Well don’t you think he had a right to tell about that ?
—A. Yes.
1804.

(). Well then would he not get the information from his reading
the same

as you did ?—A. He would not put it in that form from any

- reading he could get it from.

1805. @. Why so? I cannot follow you in saying the form is the
same, wherein is the form the same 2—A4. I will read the first three lines of
mine “In 1513 Balboa traversed the Isthmus of Panama and caught
sight of the great ocean beyond ” etc.

1806. Q. Then read for me now the language in Mr. Wells that you
say is similar to yours?—A. *“ He came into the Pacific Ocean which had
already been sighted by Spanish Explorers who had crossed the Isthmus
of Panama ” etc. That is my first four lines and Mr. Wells last four.

1807. Q. Well the language is not the same at all ?—A. Very much
the same.

1808. @. Any other similarity between those two sections ?—4. ‘“ which
Magellan named Pacific, when about seven years later he entered it after
sailing through the straits at the southern point of South America
.o and Mr. Wells says “In 1519, a Portuguese sailor Magellan,
in the employment of the Spanish King, coasted to the south of South
America, passed through the dark and forbidding ‘ Strait of Magellan ™
and so came into the Pacific Ocean, which had already been sighted by
Spanish explorers who had crossed the Isthmus of Panama ”—* The
Jark and forbidding “ Strait of Magellan ”’—1I think that is just thrown in.

1809. @. You think the language is similar 2—4. Yes almost identical.

1810. @. In giving this picture in your language here, was that
btained from your reading 2—A4. Yes.

1811. Q. The idea that he did this was not in your own mind ?—4. No.
1812. @. You got it from your reading ?—4. Yes.
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1813. @. And it is a strong presumption that Mr. Wells got his from
reading also ?—4. He might have; what I am saying is the form of the
sentence, the style, the language, the ideas, the everything.

X X X X X

2071. ¢. And what do you say as to that ?—A4. I describe the beauties
—1I tell of the beauties of Athens in words: Mr. Wells has the very same
in pictures.

2072. Q. You mean these photographs that appear ?—A. Yes.
At least I omitted one point, a very important one, that Mr. Wells
authority speaks of, the Hall of Music I omitted that, and Mr. Wells
authority speaks of it specially.

2073. Q. You think he had your book before him, or the artist
whom he employed to make those pictures, used your word pictures to
make them ?—A4. No, I say I consider that he took the lead from here.

2074. Q. Took the lead 2—A. They took the idea from here and put
it in.

2075. @. In other words, the artist of Mr. Wells went over your
word pictures and used those word pictures to draw those photographs?
—A. 1 feel that way.

X X X X X

2092. @. It is what ?—A4. A contradiction of my work there, and
a contrast.

~ 2093. Q. You mean he contradicts what you said 2—A4. Yes.
2094. @. He is getting obstinate now 2—A4. Not particularly.

2095. Q. Your suggestion there is that Mr. Wells, having read yours,
thought it himself, well I won’t copy that that way, I will put it the
opposite 7—A4. Yes. Mr. Wells devotes 4 pages to that point.

2096. @. Does he contradict you all the way through ?—4. In great
disproportion to its value.

X X X X X

Examined by Mr. MUIRHEAD.

4017. @. Then this particular exhibit 1 the purple copy went first

to Dents 7—A. Yes.
4018. @. And from Dents came back to you?—4. Yes.
4019. @. And from you to Macmillans 7—A4. Yes.
4020. Q. And from Macmillans back to you ?—A4. Yes.
4021. @. And has been with you since 7—A4. Yes.
4022. Q. Never been anywhere else 2—A. Never. No.
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Evidence on trial of Action.

Mr. RoBERTSON : Then I will call Miss Deeks.
June 2nd, 1930.
FLORENCE A. DEEKS, sworn.

Examined by Mr. ROBERTSON.

Q. Miss Deeks, you are the plaintiff in this case 7—A4. Yes.
@. And you are a resident of Toronto 2—A. Yes.
. And you are a British Subject 2—A4. Yes.
Q. You have lived in Toronto, and have always been a British
Subject 2—A. Yes.
Mr. RoBERTSON : I asked that because of the Copyright Act, My
Lord.
Q. Then, did you prepare a manuscript on the subject of the History
of Mankind ?—A. Yes sir.
@. And have you a copy of your manuscript here ?—A4. I have.
Q. Have you got it here 2—A4. I have.
Mr. RoBERTSON : I want to put it in as an Exhibit ?—-4. Which do
you want, the one I gave them ?
Q. You had better bring them both here. I will use them both,
perhaps.
Let me have the other first, not the one that was not handed in.
You produce a bundle of manuscript—is this the copy of the manuscript
of the work which you wrote ?—A. An exact simile. ‘
Mr. Erviorr: That is the one that is marked by Mr. Bruce (the
Special Examiner) ?

His Lorpsuip: Is it typewritten 2—A4. Yes.

Mr. RoBERTSON : Yes, my Lord, it is typewritten.

His LorpsHIP : The manuscript will be Exhibit 1.

Mr. RoBERTSON : . Now, just before we mark this, I notice just by
a cursory glance at it, some pencil writing, and some ink interlineation
as well—when were they made—before or after the manuscript ?—A4. That
one is quite defaced in one way and another, but the one that I gave
McMillan is exact as I gave it to them. )

Q. Answer my question. The writing I see in pen and ink, and pencil
in places ?—A4. Yes.

Q. Was it upon the original 2—A4. Yes. )

Q. As it was handed to McMillan, it agrees with the writing ?—
A. Yes, exactly.

(Exhibit 1. Manuscript of Plaintiff’s work ‘ The Web.”)

@. Now, when did you set about the preparation of this manuscript ?—
A. I think it was in 1914, but it might have been in 1913.

10

20

30

40



10

20

30

40

43

Q. Yes, and will you tell us briefly how you proceeded with the work,
for example, speaking broadly, what is the nature of the work ?—4. I
first undertook to feature feminism in history.

His Lorpsuip: To feature feminism ?—4. Yes, the woman and her
work in history.

In order to do that, I did not know how to work it, and I thought
I would have to go back to Europe, then to Asia, then I said I will go to
the beginning.

Mr. RoBERTSON : Q. Well?—A4. So I went to the beginning, and I
gathered notes, with different notes from different things and different
sections, many and many notes, and I wrote them and re-wrote them

Q. Wait a moment, for the purpose of doing that, or writing or draft-
ing notes, what did you do—where did you go to get your data or
information ?—A. I gathered different books from the Library.

Q. Perhaps you could tell us?—4. I took a great deal out of Duruy’s
History of the World.

Q. Beg pardon ?—A. I ended it by taking a good deal out of Duruy’s
“ History of the World.” |

Q. Yes, you used that book considerably ?—A4. Yes.

@. And did you use other books?—4. I used Mrs. Christie on the
* Advance of Woman.”

Q. Perhaps there is no objection to my saying you had lots of
authorities ?—A4. Yes.

Q. I show you a list of authorities that have been prepared—are these
the authorities that you used ?—A4. Yes.

Mr. RoBERTSON : . §. And I see a footnote added, and you will say
whether this is correct—there were a number of other authorities—I trusted
to memory without making a written list of them—in the course of time
I have forgotten them—is that correct 7—A4. Yes.

Exhibit 2. List Authorities used by Miss Deeks : Duruy, ‘ History
of the World,”; Christie, “ Advance of Woman ”’; Robinson, ‘ Essay on
History ”; O. T. Mason, ‘ Primitive Culture; J. J. Christie, “ The
Golden Age of Greece ” (I gathered Greece from various sources); Ferrero,
“The Women of the Cwmsars”; ¢ Chamber’s Encyclopedia”; Green,

“ Short History of the English People”; Smeaton, * The Medici”;

Young, ¢ The Medici ”’; ‘“ Martin Luther and the Reformation ”’; Washing-
ton Irving, Saunders, Elton and Winsor on ¢ Christopher Columbus ’;
‘“ A Christopher Columbus.” by Cassel & Co.; Mrs. Snowdon, * The
Feminine Movement ”’; “The Women of the U.S. at the time of Am.
Revolution ”’; Gidero del Lungo, ‘“ The Women of Florence,” and various
periodicals.

Q. Some of these names mentioned, however, became of some
significance afterwards—one is Duruy’s, that is the American book ?—
A. Yes, an American publication.

His LorpsHtp : That list will be Exhibit 2.
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Mr. RoBErTSON : . Then you say you made a great many notes—
I assume notes of various periods of history 7—4. Yes.

Q. Then, up to that time, had you prepared any plan for the work
as a whole 2—A4. Oh, not then.

Q. Then, how did you proceed further 2—4. After having all the notes
taken in various ways, I tried to work them together as much as I could in
chronological order.

Q. Yes?—A. And after working them over I think after about three
years, I gradually evolved a plan upon which I settled at last.

Mr. RoBerrsoN: This may help to fix a date, if nothing more—I
produce a certificate of the Department, dated the 28th of June, 1916,
for the registration of the interim copyright of the literary work entitled,
“The Web,” by A dull Weaver—you did not register the manuscript at
that time, of course, this was a mere reglstratlon of the name 7—A4. No,
I asked Mr. Dennison to get me

Q. Answer my question—what did you register, just your application
for the name, or did you send your manuscript 2—A4. I did not send the
manuscript down.

His LorpsHiP : It does purport to be the registration of the work ?—
A. Yes.

His Lorpsuip : What is this—a certificate ?

Mr. ROBERTSON : It is something like a caveat you file in the case of
a patent, fixing a date, that is.

His LorpsHIP : It will be Exhibit 3.

Exhibit 3. Letter dated 28th June, 1916 from the Registrar of the
Department of Agriculture, I beg to inform you that the interim copyright
of ‘the Literary work entitled,  The Web,” by a dull Weaver, has been
entered this day on folio 1820 of Register of interim copyright number 8,
in the name of Florence Amelia Deeks of Toronto, Ont., voucher for fee
enclosed .

His Lorpsurp: It seems a protection, not only of the name, but of
the work.

Mr. RoBErTSON : Then the plan, the scheme, the order of arrangement,
where did you get that ?—A. I worked that out in the course of probably
three years, or a little longer, and I did not finally fix upon that plan until
I just had the work typed.

Q. Did you find in the course of your work that anyone else had a
similar plan ?—A4. Oh no.

Q. That your plan was original with you 2—4. Absolutely.

Q. Of course the work speaks for itself as to what it says, and what it
deals with, so I will not trouble you any further for the moment with that.

Then having spent these few years in your work, when did you have
your manuscript far forward enough to take to a publisher ?—A4. In 1918,
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Q. What did you do about it first, who did you communicate with,
first 7—A. I wrote to several publishers to ask them would they object
to any quotations I had taken from some of their books ?

Q. And in that connection did you write a letter to the McMillan
Company ?

Q. If you have a letter of February 22nd, 1918

Mr. RoBERTSON : Perhaps, my Lord, it might be convenient—there
are four or five letters here between the plaintiff and the McMillan Company,
or their representatives—they are connected with the same subject—
perhaps it would be convenient to make one exhibit of them.

His Lorpsuip : I should think so.

Mr. RoBERTSON : The first letter is February 22nd, 1918 from the plaintiff
to Mr. J. Saul, the McMillan Co., Toronto, ‘ Dear Sir, after a work of over
three years, I have just completed a short History of the World along lines
upon which, so far as I know, it has never before been written; and in
so doing I have drawn rather largely for information upon your Greene’s
‘ Short History of the English People’, and in certain places I have even
quoted the direct words. Would you have any objection to this. I should
be glad to let you read the manuscript and see exactly how I have written
it; or if there should be anything else that you might care to have me do,
and of which I may be entirely ignorant, I should be only too pleased
to conform to your wishes in every respect. I now have it practically
ready to submit to a publisher for reading, and I should be deeply obliged
to you for a reply, or for any suggestion which you might be good enough
to give. Yours most respectfully, Florence A. Deeks .

The reply to that letter is March 19th, 1918 from the McMillan Company
of Canada, per John Saul to the plaintiff, Editorial Department.

“I have been absent from Toronto the better part of two months,
and have only just returned. This will explain the reason why your letter
of February 22nd remained unanswered. I am just now picking up the
threads, and among other letters lying on my desk awaiting my return
I find yours. I regret very much the delay, but of course, you will quite
understand.

“TI think perhaps it would be best if you would drop down to the
office sometime with your manuscript and let me have a look at it. Of
course, you are quite aware that if your book was very much like Greene’s
¢ Short History of the English People,” our English House would probably
not sanction its publication. I would gather from your letter that you have
not made very much use of the book, but I cannot tell properly until I
have seen your manuscript. If you will telephone me, I shall be very
glad to make an appointment.”

Mr. RoBERTSON : Then, I find a letter of August 10th, 1918 from the
plaintiff to Mr. Saul—something has happened in the meantime, I will
ask about—“Would you kindly allow me to say further that the first
few chapters of my work are perhaps the most raggedly written of all,
and can be greatly reduced, but I hope that will not prejudice you with
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regard to what follows, and with regard to the true possibilities of the
whole three books.”—that letter rather indicates that something had taken
place in the meantime—perhaps you will tell us ?—A4. I gave Mr. Saul the
manusecript.

Q. Please tell us a little more about that—you made an appointment
did you 2—A4. I think I did.

Q. And you went where ?—A. Went down to McMillan’s office and
saw Mr. Saul in his office. I showed him the manuscript. He looked over
it, and read portions of it, and then he kept it.

Q. Now, this was at the McMillan Offices 7—A. At the McMillan
offices.

@. Mr. Saul was still with them ?—A4. Yes, in Toronto.

His Lorpsure : This would be in the month of 7—A4. That would be
the end of July or the first of August, I am not sure which, about that time.

Mr. RoBERTSON: (. And your manuscript was then complete ?—
A. Yes.
. What did you discuss with Mr. Saul

Mr. ErriorT : And the further letter of August 14th.
Mr. RoBERTSON : August 10th is this letter.
His LorpsHIP : You have not finished with the letter ?

Mr. RoBERTSON : I wanted to clear up this conversation before I started
the other

Q. Was there anything in the conversation with Mr. Saul beyond the
matter of your use of Green’s “ History.” I am now asking you about the
conversation when you took the manuscript down? Now, if you will
just tell us what you remember of that conversation ?—A4. I talked over
the manuscript. Mr. Saul opened it and read portions of it, and I also gave
him a few verses at the same time. He handed me back my verses. He
said, ‘“ We are not interested in poetry, we do not buy ’—-but he closed the
manuscript and took it and kept it, and I left it with him for the express
purpose of seeing if the English House would allow me to use their
quotations

His Lorpsurp: That is ¢ quotations from Green’s * History » ?—
A. From Green’s * Short History ", and if upon reading it, they felt the
manuscript would justify the working of it up to a perfect finish, then
I would be glad to have their opinion on that also..

Mr. RoBeErTSON : @. That is the question whether the thing would
really be had ?—A4. Yes.

@. That was discussed with Mr. Saul 7—A. Yes.

Q. Do you recollect what he said about that ?—A4. I do not remember
if he said anything there, anything about it, but he kept it to start with.

His Lorpsurr: Of course, he could not say definitely until he had
looked in to the manuscript.
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Mr. RoBErTsoN: That is rather indicated by the next letter—the
next letter is of August 14th, 1918 from the McMillan Company signed
by John C. Saul—Mr. Saul described himself when he writes here as
“ Editor "—** Dear Miss Deeks, I am very sorry to say that I have not
been able in the few days since I saw you, to go over your manuscript
with any particular care, I have to make a hurried trip from Toronto leaving
to-night, and shall be absent for two or three weeks. I shall be very glad
indeed if you will allow the manuscript to remain where it is until 1 get
back. I have your note of yesterday and will bear what you say in mind.”

His LorpsHrp : This was what date?

Mr. ROBERTSON : August 14th, my Lord.
Q. Is there anything further here in regard to it. I have no copy of it.

I have another letter here, of the 10th of August, probably the one that
was intended.

Mr. ROBERTSON: Your Lordship will understand, and my learned
friend apparently agrees with me, that when Mr. Saul says on the 14th,
“ Your note of yesterday,” is referring to the letter of the 10th, which is
not quite yesterday—then there is a letter of August 21st from the
Plaintiff to Mr. Saul, “I am only too pleased to leave the manuscript
entirely at your convenience, and I am very grateful for your willingness
to give it a careful reading "——

Q). Then what happened next, so far as Mr. Saul or the McMillans
are concerned? You had left the manuscript with them, and had this
correspondence in August—when did you next see Mr. Saul or hear from
them or from the McMillans ?—A. I was away from home part of the
time, so was Mr. Saul. I did not have any word from the McMillan
Company, for, until, I believe, it was the 13th of January when they had
had it for five months, and I wrote to them. I was feeling a little worried
over it

@. You wrote a letter apparently on January 13th ?—4. To Mr. Saul,
I did that on January 13th, 1919.

Q. ‘‘ After having forgotten my manuscript for some time, I have been
reading it over again, and it seems to require so much revision, that I
think I have been unwarranted in asking you to read it in its present
condition. Just now I am inclined to rewrite it strictly along the line of
““ the rise and development of democracy as the World’s civilizing influence,
and the rise and development of militarism as a degenerating influence ’—
and leave woman out of it altogether, as my research along that line seems
to be unreliable. This would probably reduce the book to half the size or
less. I would not hurry you in the least with reading it, but if it be not
asking too much when you do read it, I should be deeply obliged for your
opinion in this regard, or indeed in any respect, or for any suggestion that
you might be willing to give. Also I am wondering if it would be possible
to get a reliable collaborator to help in the work of revision "——

His LorpsHrp: That don’t mention that the manuscript had been
returned.
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Mr. RoBERrTsON : No.

His LorpsHiP: You mean she was purporting to have been looking
over her duplicate ?

Mr. ROBERTSON : Yes, that is not the one the McMillan Company had.
I will be putting that in in a moment.

Mr. RoBERTSON : . The next one is J; anuary 3lst, 1919 from Mr. Saul
to the plaintiff.

‘ Dear Miss Deeks; some time ago we received from you a letter with
regard to your manuscript. I went over a portion of it at the time, and I
really thought that for publication purposes it should be materially
condensed. I am very glad indeed that you are undertaking to cut out the
woman idea and also that you have found that you have not plumbed
the depth of this question. I think you will find it much more satisfactory
to better your studies as you suggested in your letter.

‘“ After tomorrow I will be no longer connected with the McMillan
Company of Canada, and I am just cleaning up everything before leaving.
I am very sorry that I have no time to go more fully into the consideration
of the manuscript, but after you have condensed it, I will be very glad, at
any time, to discuss it with you. You will always find my address in the
telephone book.

“I am leaving the manuscript here at your disposal, and if you
will inform the McMillan Company what you wish done with it, your wishes
will be carried out.

His LorpsHrp: Carry on.

Mr. RoBERTSON : Q. Well, what did you do then?—A4. As far as I
know, to the very best of my knowledge, I wrote to the McMillan Company
with regard to the manuscript.

Mr. RoBeRrTSON : I ask my learned friend to produce it.

Mr. Erviorr : We have no letter before March 27th, 1919.

Mr. RoBERTSON : . Then, apart from your recollection of the letter
which you say is possible—they say they have no letter—what, if anything
else did you do before you heard from McMillans at the end of March ?—
A. Just as far as I remember, I wrote to them, and received a reply, which
I received on the 27th of March.

Mr. RoBERTSON : I do not know if this is the reply or not.

The next is the letter of the 27th of March, 1919 from the McMillan
Company of Canada, per Montrose W. Liston, Editor, “To the Plaintiff.

“ Dear Miss Decks, I have glanced through the pages of your manu-
script, and wish to say quite frankly how it affects me, in reference to your
idea of publication.

“You have embarked upon a sea of past, present and future. Your
subject stretches from the beginning until now. It is evolutionary, psycho-

logical, metaphysical, speculative. It must be treated sectionally at
encyclopzdic length or you must be satisfied with just a mere skeleton
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index of what you want to say. An intermediate course is useless where
you could never hope to do ought but float hither and thither without
definite purpose and in a diffuse way at last achieve nothing.

“ Within such limits as you propose to yourself, and as would be
necessary in a book for others to read in spare time, your plan is
impracticable. Buckle’s History of Civilization is a modest theme com-
pared with yours. Your speculations as to development, as to causes,
as to the birth and evolution of what is called the ‘ World,” etc. ‘ calls
spirits from the vastly deep ” with the celerity of a conjuror or a magician
in the Arabian Nights. There are no short cuts nowadays to understanding
existence and ourselves with relation to all the springs of human action,
even one tiny section of such studies demands volumes—not of speculation
and dubious suggestions, but of closely ordered, scientific treatment and
strictly logical conclusion. Think of all that is opened up by what you
propose—what a complex problem. One side might be given to Herbert
Spencer, another to the Astronomer Royal, a third to Alfred Russell
Wallace, a fourth to Sir James Fraser (Folklore of the Old Testament)
you cannot mix up something having reference to the Nebular hypothesis
with the Gospel of St. John (Love one another). The issues are too
remote for the covers of a volume, whether people would buy and read
what you have to say, if they were not, is another matter, but also
important here. So far, my view.

“ Now the practicable. You enjoy writing your ideas and you are
enthusiastic and a thinker. You could make a bright and entertaining
sketch in ‘‘ Lecture ” form, of what you feel, and read it among friends,
and at literary meetings and societies, or you could make a good * paper
as a subject for debate, and on these lines, I think you could condense
and remodel your present copy, bringing it within the limits of an evening
“ paper ” and it would be appreciated. Moreover you would set others
thinking, at any rate, try this first and as you re-write, refuse all those
conclusions that you do not find convincing to yourself. Charlotte Bronté
used to put every sentence on a separate scrap of paper—then look at
it, and refuse unless satisfied that is was indispensable. We don’t do things
in that way now, but in the sphere of work you have marked for yourself,
you must beware of the “ Pastor Russell ” kind of evolution—or even
that of a really great scholar in his day, Archbishop Usher, who recorded
4004 B.C. as the date of the beginning (I quote from memory). One
can trust better “ a thousand years in thy sight are but as yesterday.”

“You may think me quite wrong. I do not mind; I may be. Who
knows? “ Que Scais-je”” (Montaigne’s Motto). Now set about your
short, crisp lecture or pamphlet, ¢ Love and War,” and call in one morning
when you have read this letter and let me know what you intend. Very
busy here till next Tuesday or Wednesday. Phone on Tuesday.”

His Lorpsuip: Apparently a literary gentleman,

Mr. RoBERTSON : Perhaps he got something from reading manuscripts,
His Lorpsurr: He had read more than manuscripts.

z G 2968 G
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Mr. RoBERTSON: You got that letter ?—d4. As suggested in the
letter I telephoned next Tuesday. I had an appointment I think for,
I think the following Thursday—I went down to see Mr. Liston. He
advised me to write, not along historical lines.

@. I do not know that we are much concerned about some other
book that did not get written—but what about this manuscript ?—4. He
asked the stenographer to get it.

@. And you got it ?—A. I brought it home with me. It was given
me in wrapping paper.

@. And you took it home ?—A4. Yes.

His Lorpsure : That would be in April 2—A4. No, in about a week.

Mr. EvrvrorT : She got the manuscript.

His Lorpsnre : She got it on this visit, early in April 2—A4. Yes.

Mr. RoBERTSON : Q. And is this the manuscript now produced ?—A.
Yes.
This is not the wrapper it came in.

His Lorpsuip: The correspondence is now complete, I take it.

Mr. RoBERTSON : As Exhibit 4, my Lord.

Exhibit 4. Correspondence between plaintiff and representative
MecMillan & Co. (nine letters).

Mr. RoBERTSON : . Now the time you took the copy in and left
it with Mr. Saul in August, 1918, in what condition was it ?—A4. Absolutely
fresh from the typewriter.

. And when you received it back in the following April, in what
condition was it ?—A. There it is. It is there.

Q. Describe it—I mean as to its condition ?—A. The (indicating)
well, more or less worn, pages turned down, and it was done on the
strongest paper I could get from Grand & Toy so it would take a good
deal of use before it would show wear.

Q. It showed signs of use ?—A. Yes, and the ends of the manuscript
were turned up this way at the bottom end of it. It was quite turned
up, like this, when I had it.

Q. We, of course, can see its present condition.

@. What do you say as to its present condition, as to the condition
in which it was when you got it back from McMillan ?—A4. I have been
very very careful to keep it just in the condition it was in at that time,
as possible.

Q. You have had other copies for use ?—4. Yes, the other copy I
used, was a blue carbon copy.

Mr. RoBERTSON : I will put this in now, as Exhibit 5. If you will
leave it as it is, some places are turned down.
That is the manuscript ?

His Lorpsurp: What is the purpose of putting in two manuscripts ?
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Mr. RoBERTSON : I thought as I put some weight on the condition  Inthe
of Exhibit 5, that is its appearance, it would be just as well for purposes Supreme
of reference if we would use another copy. - Court,

Mr. ErLiorT : I cannot hear a word, my Lord. Plaintiff’s

Mr. RoBERTSON : If there are signs of wear or use on Exhibit 5, they Evidence.
are perhaps some evidence of it, and that would be all wiped out by our 1 ;3.

use of it at this trial. Florence A,
Mr. Eruiort : It would just show that somebody had dirty hands. lﬁiilfﬁina.
Mr. RoBERTSON : Your Lordship will bear in mind it is not entirely tion.in-
10 its condition we refer to. Chief—cone

I understand some of the witnesses will speak specially as to some of tinued.
the passages turned down appearing in the other book.

His Lorbpsurp : You have referred to it.

Mr. RoBERTSON : @. Then, Miss Deeks, you got your manuscript back,
and up to that time, had you heard anything of Mr. Wells and his book, the
 Outlines of History ”” 2—A4. No.

Q. You had not heard of that ?—A. In no way whatsoever.

Q. With your own manuscript were you doing any work in the mean-
time ?—A. Well

20 Q. Just briefly ?—A4. No, I did not take it up again.

Q. Until when ?—A. I think it was the summer, early in the summer

of 1920.

His LorpsHuip: You did not do anything more?—A4. No, I was
discouraged and I let it go.

His Lorpsure: You just dropped it ?—A. Dropped it for the time
being.

Mr. RoBERTSON : Q. Then, when did you first learn of the book,
“ Qutlines of History ”” by H. G. Wells 7—A4. I was working very hard on
the revision in December, rather nearing completion.

30 His LorpsHIP: You started again to revise it ?—A. I had started
in the summer of 1920, and I was still working on it in December when the
“ Saturday Night ”’ came in, and we saw a review of Mr. H. G. Wells,
‘ Qutlines of History.”

Mr. RoBERTSON : . The Toronto Saturday Night ?—4. Yes, and it
contained a somewhat lengthy review of the  Outlines of History.”

Q. By H. G. Wells 2—A4. Yes.

His Lorpsurp: If she would give that date?—4. I think it was
December, 1920, )

Mr. RoBERTSON : It was December, 1920, you saw the review ?—A4. 1
40 have the date down there. :

Q. Then you did subsequently revise your manuscript ?—4. Yes.

@. And did you endeavour to publish it ?—A4. I did.

Q. And have you been able to

G2
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His Lorpsure: When did you finish your revision ?—A4. I dropped
that revision and began again in 1923, and I finished that revision in 1925.

@. Did it take you two years 7—A. Just about two years to revise.

Mr. ROBERTSON : . Yes?—A. I then submitted it to various pub-
lishers, the leading publishers in the United States. .

Q. I just want to ask one particular question in that respect—have
you been able to have it published ?—A4. No.

Q. Why 7—A. Because it resembled Mr. Wells’ *“ Outlines of History ”
too closely.

Q. And what do you say as to your revision—the revised work—which
you endeavoured to have published, as to whether it resembled the “ Web,”
or did you use Mr. Wells’ Book in your revision ?—A4. Oh no, I did not use
Mr. Wells’ book at all, but I discarded most of my old authorities for what
you would call up-to-date authorities and scholarships.

Q. But your general plan of your work—what do you say 2—A4. A few
verbal similarities remained, the main similarity was the plan.

Mr. RoBERTSON : Q. You still retained the plan?—A4. I held to my
old plan.

Q. Well then, did you see Mr. Saul further 2—A. I saw him after I
made out the analysis between my manuscript and the ““ Outline of History.”

Q. Just a moment—that was the work—what took place ? This would
be after I understand, Mr. Saul had left the employment of McMillan

However, my friend objects. I cannot offer it at this stage. If my
friend calls Mr. Saul I will be able to call Mr. Saul again on that.

His LorpsHIp: Yes.

Mr. RoBERTSON : Q. Then, Miss Deeks, you have referred to an
analysis that you prepared—have you a copy of that at hand 2—A4. Yes.

Mr. RoBERTSON : I understand my friend

Mr. Ervrorr : This is part of the particulars ?

Mr. RoBERTSON : I only wanted to make sure my friend knew what 1
was referring to.

Q. This, that you hand me, Miss Deeks, is a copy of the analysis, as
prepared early in the case, or before the case started ?—A. Yes.

Q. A copy of which was given to the other side ?—A4. Of course, I did
have an analysis of that before, which was a little fuller.

Mr. Erviort : I would suggest that my friend should not put in that
comparison—it is nearly one hundred pages, because it will take a month
to go through that.

Mr. RoBErTsoxN : If you will allow me to say what I think, this case
can be conveniently changed—I do not intend to take the witness through
this comparison at the moment, at all.

His Lorpsure: Is this a parallel column ?
Mr. RoBERTSON : That sort of thing.
‘H1s Lorpsurp: Of “ The Web,” and ‘ Outline of History ”? .
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Mr. RoBERTSON : Yes, my Lord. I was going to ask to put this in  Inthe
and have her say it was correct, so far as the clerical work. Supreme

Also the witness has prepared a comparison of the plan of the two  Cou*
works, that is, taking the headings, the Wells’ chapters—taklng the headings pjainsifs
of each chapter. Evidence.

Mr. MooREHEAD : I cannot hear on account of the rumblmg of the traffic, No 11
and I was unable to hear what either the witness or the Counsel is saying. Or:I’we A

Mr. RoBERTSON : What I am saying is this, I thought perhaps to Deeks.
put in as an Exhibit this analysis and ask the witness to say what it was, Examina-
and to verify it, and then also to put in a similar plan, on a parallel column 8}‘;?{1:;0 "
plan, of the two works, which is composed, I understand on one side of Mr. tm;ed. 8
Wells’ chapter headmgs and sub-headings as appear in his book.

Mr. Eiviort : That is compared with his.

Mr. RoBERTSON : On that hand, and on the other hand, Miss Deeks’
summary of her own chapters and comparison in that way.

So we have this, as I think I am correct in saying, this is more a com-
parison of passages, the other will be a comparison of the general plan of the
work.

His Lorpsurp : Of course, another way to do it would be for Counsel
to spend three or four months, or longer, in reading these comparisons.

Mr. RoBERTSON : I thought if I put this in, my Lord, as Exhibits, and
had them verified, then I should not take her through that, at any event,
at this stage of the case, and I would then have sufficient bases here, to
call my experts, who will take your Lordship much more quickly to the real
significant things.

His LorpsuIP : What do you say to the suggestion of that, Mr. Elliott,
and Mr. Moorehead ?

Mr. Erviort : This comparison my learned friend is strictly entitled
to put in.

His Lorpsure: This is an analysis and comparison.

Mr. ErLiorT : If it is some other document than that, I have not
seen it.

Mr. RoBERTSON : I think you have. I will show it you in a moment.

Mr. Erniorr : I think, if my friend wishes, this should go in.

Mr. RoBERTSON : It was used in England.

Mr. Erriort: But the other could not be used any more than a check.
We have the outline and the index in both books, a tabulated dealing with
the subject, everything is there, and anything my friend’s client could
prepare against him on her own book.

His Lorpsure: Was there a plan of the book submitted with the
manuscript ?

Mr. RoBERTSON : Oh yes, the plaintiff’s book has it in chapters and
subjects at the heads.
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-

His Lorpsurp : Just the heading on the chapter?
Mr. Evrrort : My Lord
Mr. RoBERTSON : I think my friend is wrong.

His Lorpsuie: Or what are you submitting now, Mr. Robertson ?
Mr. RoBERTSON : I am submitting the comparison, my Lord.

His LorpsHIP: A comparative

Mr. ROBERTSON : It is called a comparison of the ““ Outline of History,”
and the “ Web.”

Q. Now, Miss Deeks, in this exhibit you have set everything in parallel
columns, extracts from the two works ?—A4. Yes.

Exhibit 6. Extracts from the two works in comparative columns.

Mr. RoBERTSON: @. And on the left hand side of the page is what
you have taken from your manuscript ?—A4. Yes.

Q. On the right hand side is that from Mr. Wells ?—A4. Yes.

Q. Yes, one thing more, by way of explanation, perhaps it matters not,
except you have in some places attached an extra sheet, which is pasted
on?—A4. Yes, and some important parts of that

Q. What is that 7—A. In his original manuscript which is from the
notes Mr. Wells sent out from England for our inspection

Q. You were going to tell us?—A. Mr. Wells sent out the original
manuscript and handwritten notes for us to examine. I went through it
very carefully. I found most of it, was the same as the published text of
the outline, still there were portions that were not, and in those portions I
gathered pieces which come nearer to my work than the  Qutline of
History ” did.

@. Am I to understand what you have written on the opposite side are
extracts from his draft manuscript ?—4. Yes.

@. This you say was scnt out by him, sent out during this case 2—A.
Yes.

His Lorpsurp : When you speak of Wells’ manuscript, is that different
from the book, is it 2—4. Yes, some of the earlier passages.

Mr. RoBERTSON : Your Lordship will find, when you come to examine
this, you will find Miss Deeks, being human made mistakes, and in one

instance I have in mind, Mr. Wells got the same extracts, at least made the
same mistakes.

His Lorpsurp : Perhaps some previous author made the same mistake.

Mr. EvviorT : Perhaps Mr. Duruy ?

WITNESS : No, I made it myself.

Mr. Erviorr : I object, my Lord. We were served with these particu-
lars under the Order of the Court, and they should of course, form part of

the record before your Lordship. If these particulars are being changed or
added to with something we know nothing about, I object to their going in.

Mr. RoBERTSON : My friend misunderstands our true situation.
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His Lorpsure: What you say is the defendants have had copies of  Inthe
these typewritten comparisons ? Supreme

Court.
Mr. ROBERTSON : Yes.

His Lorpsarp : That in some instances the plaintiff has pasted papers, FPlaintif’s
indicating in detail rather the same things that appeared in Wells’ manu- Evidence.
script, or the draft manuscript which do not appear in the book—is that it? 1.

Mr. RoBERTSON : Your Lordship will see that is not adding anything Florence A,

to the particulars. Eeellxz .
ina-
His Lorpsare : In the meantime the book can go in, and if there is tg;’;‘ in-
any occasion, this can be attached afterwards. Chief—con-

Mr. ErnioTT : The only difficulty, we are in this pos1t1on, with Mr. Wells, #nued-
it would take a long time.
His Lorpsure: We will let it develop. In the meantime, the copy
will be put in as an Exhibit. I am not going to mutilate the exhibit now,
these interlineations or pencil additions, the question as to them may be
most reasonable.
Mr. RoBERTSON : Your Lordship will see, we are not either altering
or adding to.

@. Then, Miss Deeks, you made that analysis, that is correct ?2—A4. Yes,
it is correct.

). What you copied, you copied, and what you wrote on the opposite

sheets are copies from the manuscript ?—A. Verbatim copies, word for
word.

His Lorpsurr: What do you say these pencil notes are, copies from
Wells” manuscript 2—A4. The ones that are tacked on the third column.

His Lorpsure: The pencil notes ?—A4. On the third column, notes
which come nearer to *“ The Web,” than his published history.

Mr. RoBERTSON : There are some in pencil in columns one and two.

His LorpsHrp : This is the third column, she states.

Mr. RoBERTSON : ). Now, you have to tell me, Miss Deeks, whether
in this Exhibit I put in, there is included the plan 2—A. I think not, no.

Q. 1 thought my friend was in error there ?—4. Yes.

Q. Just having a copy of that ?—A. I could give one with just the
headings. This is the sub-headings.

Q. I do not want something that is not necessary ?—A4. Can I explain
to you?

. Not in the witness box.
Mr. RoBERTSON : The witness has a good many comments.

His Lorpsurp : Is this also in parallel columns 2—A4. Yes.
Mr. ROBERTSON : Yes.

Mr. ErLiorr : Is this supplemental ?
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Mr. RoBERTSON : It is not supplemental taking the first page, it begins
by giving on the one side the contents of the first chapter of ‘“ The Web,”
it is called, ““ The Dawn,” on the other side is the * Outline,” and it gives
the contents of the first chapter, it takes more lines, more than one chapter.

His Lorpsure: A summary.

Mr. RoBERTSON : The Earth—in place and time—rock.
You cannot find in Miss Deeks’s manuscript anything which compares
with her column.

His Lorpsure : This is more an analysis than the other ?-—A4. Yes.
Mr. RoBerTsoN : That is an analysis of the general content.

Mr. EruiorT: They would never let us have that. This is a new
document.

Mr. ROBERTSON : Some such document was discussed on the examina-
tion of Mr. Wells.

Mr. ErwiorT : It was the other paper.

Mr. MooREHEAD : As she has stated, in examination for discovery,
she has stated all the comparisons.

His Lorpsare: 16—“ The Web.” and ¢ Outlines ’—that cannot be
chapter 16 in both ?—A4. No.

Mr. ROBERTSON : At least not likely—I have not a copy, my Lord.

His LorpsHrr: What do you mean by these different headings,
chapter 16 is *“ The turned tide,”” that is chapter 5 of * The Web ** 2—A4. The
material that is in there is largely that in these chapters under different
sub-headings.

His Lorpsure : When you used the word chapter 16 7—A4. That deals
with (indicating) out of *‘ The Outlines >’ with this.

@. Listen to me, is that chapter 16 from Wells’ book 2—A4. Yes.

@. You put it in the middle. There is chapter 5, on the left hand
margin, you have your own chapters and headings ?—4. Yes.

(. And then about the centre of the page ?—4. That is the typist.

Q. You have the chapter of Wells’ book 2—A4. Yes, and these later
chapter headings had to be brought over to the right hand side of the page.

His LorpsuIp : I think this is harmless, Mr. Moorehead, it cannot do
any harm.

Mr. ErwrorTt: I would just like to draw your Lordship’s attention,
to what happened in the preparation of this case. We were served with the
document they put in as the last Exhibit Number six. And the examination
for Discovery was going forward and Miss Deeks was asked if these were
all the comparisons that she was going to submit to the Court in connection
with her case and she at first did not want to do it, subsequently she gave
us some more comparisons which fastened in in red ink in this document
there. She then stated that was her whole comparison she was going to
rely on at the trial, on that occasion.
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His LorpsHIP : Mr. Robertson, of course the Counsel for. the defendants
are confronted with this rather elaborate document for the first time now.
I think you ought to let them see it during the adjournment hour and go
on with something else.

Mr. RoBERTSON : I was going to say this. While the document may
be new to my learned friend, it is not new to the defendants. The plaintiff
has not prepared a document to show, it is—this is merely a convenient
way of putting before the Court what it would take much longer to describe.

His LorpsHIP : In three or four months.
Mr. Erviorr : Exhibit number six shows these comparisons.
His LorpsHrp : Let Mr. Elliott see it during adjournment.

Do you want this, Mr. Robertson ? Just proceed with your examination.
The plan is, I suppose, to reduce the case within some kind of limit, which
would be rather to the service of the defendant than otherwise.

Mr. Erziort: If my friend would have extra copies made.

Mr. RoBErTsoN: I will be able to let you have a copy after
adjournment. I asked there should be copies.

His Lorpsarp : I-think the more surface the plaintiff exposes in her
opening the better you would be pleased—the more surface that is exposed,
the more particulars for cross-examination.

Mr. Errviorr : We will look over it during adjournment.

Mr. RoBeErTsON : This is also to make it more convenient for the other
witnesses to give their evidence. She has prepared this, and they have
seen it.

I will let that matter stand, and I think that is all I want to cover
with Miss Deeks. I thought as I suggested a little while ago, asking her to
go in to the details of these matters.

@. You never at any time did 2—A. No sir.

His Lorpsurr : Mr. Elliott, you go on with the cross-examination, and
we will just reserve this proposed Exhibit Number 7.

Cross-Examined by Mr. ErrioTr.
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@. Then, Miss Deeks, you of course, believe that Mr. Wells had seen
your manuscript in 1920 2—A. I think he first saw it in 1918.

Q. When did you first see it—when did it first come to your attention,
Mr, Wells’ book, the Outline 2—A. In 1920.

Q. And that is the time that you saw the Review in ‘‘ The Saturday
Night 7’ ?—4. Yes.

Q. And having read the Review, you got a copy of the book ?—4. I did.

@. And where did you get a copy of the book ?—4. At The T. Eaton Co.

Q. Have you got that book that you got ?—A. The first copy that I
got at the T. Eaton Company I returned, and a few months later I got another
copy, but I have that one..
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Q. Let me see what time in 1920—did you see it in the * Saturday
Night > 2—A4. I think it was in December.

Q. December, 1920 ?—A. Yes.

Q. And then, having seen the Review in “ The Saturday Night,” you
went to the T. Eaton Company and purchased the book, did you ?—A4. Yes.

Q. And what did you do with the book, did you read it ?—A4. I read it
rapidly through.

Q. Yes, and then where is it ? That book ?—A. I returned it.

@. You took it back to Eatons 2—A4. Yes.

Hi1s LorpsHip : Sold it back to them ?—A. Ireturned it, and the money
was refunded.

Q. Your money was refunded, you were not apparently very much
interested in it when you did not keep it, returned it and got your money
back 2—A. I was very much interested, but it suited my convenience.

Mr. ErviorT : @. It suited your convenience, so we have that, then,
that you, Miss Deeks, in 1920 saw this Review, and you were interested in
it, and went to Eatons and got a copy of the book and went through it
hurriedly and took it back and got your money back ?—A4. Yes.

(. And apparently then, it did not strike you as being very similar
to your *“ Web ” ?—A4. It did strike me as being very similar.

@. Had you completed ““ The Web,” at this time ?—4. I was working
on the revision and I waited until that revision was ended before I got the
books again. .

@Q. You were, however, in course of writing your book, * The Web,”
at this time ?—A4. Yes.

Q. And you did not complete the writing of ‘“ The Web,” I think you

told us, until 1925 2—A. Oh, I completed that revision in a very short time.

Q. But authors revise their books several times, don’t they?—A.
Pardon ?

Q. I say authors revise their books several times ?—A4. Well, I did.

@. And in 1920 you were in the course of revising your book which you
call «“ The Web ” or * The Dawn ’~—what did you call it at that time ?—A.
“The Web.” :

Q. You were in course of revision of your book in 1920 when you
saw this review of Mr. Wells’ book ?—4. Yes.

Q. Then you got the book, or the Outline, and you continued to
revise—— ?—A. As soon as I finished my revision I got another copy of
the Outline.

@. As soon as you finished your revision, and you had Mr. Wells’ book
before you when you were revising your book ?—A4. Not at all.

Q. 1 thought you told me you were in the course of your revision in
1920 when you got the book from Eatons, then you finished your revision
afterwards ?—A. Then I returned the book, and then I finished the revision,

‘and then I got another copy of the book.

Q. Then, when you returned the book, did you go on with your
revision of ““ The Web ’ 7—A4. Until I finished it. .
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His Lorpsurp: She dropped the revision apparently until 1923 ?—
A. T finished this revision, and then dropped it and took it up again in
1923, that was another revision, not the same.

Mr. Ecniorr: . We will say your revision of ¢ The Web ” was in
1920 2—A4. Yes. '

Q. And you were in the course of revising it then, when you got
Mr. Wells’ book 2—A4. Yes.

His Lorpsare: 1 thought you told me you dropped the first revision,
did not complete it, and began again in 1923—did you after the Wells’
book came out drop your revision ?—A4. I finished that revision.

His Lorbpsuip: You finished that revision ?-—A. 1 finished that
revision, yes.

Mr. ErriorT: Q. Let us understand what you mean by revision—you
go through the different chapters and add to your book or take away—
that is what you call revision ?—4. Improving the whole.

Q. When new information comes to you, no matter from what source,
you run it in ?—A4. I think I generally chose my sources.

@. You write it in, if you think it is going to improve it ?—4. Yes.

His Lorpsare: You made two complete revisions ?—4. Yes.
Q. The first one you completed in 1920 2—A. Yes.

@. And then you revised it again in 1923, and now in 1925 7—A4. Yes,
T—

Mr. Erniorr : . And how long after you returned the book to the
Eaton Company before you bought the new book ?—A. I should think
perhaps two months, I should think it would be quite that.

@. Would you let me see the copy you bought ? (book produced).

@. It was in two volumes, was it ?—A. Yes.

Q. And this is the new work, McMillan Company’s edition of 1921 ?—
A. Yes.

Q. And who is that distinguished looking gentleman, whose picture
is in the front of it #—A4. Mr. H. G. Wells.

Q. That was not in the original book ?—4. No.

Q. Then I see it is marked up in red ink and pretty well worn out—
what occasioned all that 2—4. I think those are the pages that are similar
to * The Web,” that I have underlined.

@. Then you went on, having got these two books that you returned
to Eatons in 1920—you went on revising your own book ?—A4. Not after
I got these.

@. You told us you had a revision in 1923, and another in 1925 7—A.
Yes.

@. And so it must have been after that 2—A. I told you I had cleaned
up the first revision shortly, in 1920—I finished it after Christmas, in 1921,
and I did not begin another until 1923 which I finished in 1925.

Q. Then you—the one you started in 1923 was after you had Mr.
Wells’ book 2—A. Oh yes.

H?2
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Mr. ErLiorT : You might as well put these books in.

His Lorpsurp: They will be Exhibit 8 and we will reserve Exhibit 7
for the plan.

Exhibit 7. Plan prepared by plaintiff of comparisons portions ““ The
Web ” and ““ Outline.”

Exhibit 8. ‘ Outlines of History ’ by H. G. Wells, two volumes.
His Lorpsurr : I suppose Mr. Wells was examined on commission ?

Mr. Eruiorr: Yes, my Lord.

Q. Then when you noticed these, as you say, resemblances, did you
write him about it ?—A4. No.

Q. Did you make any enquiries from anyone that could give you any
information as regards it 7—4. I talked to Mr. Saul.

Q. You spoke to Mr. Saul 2—A. Yes.

Q. But I mean representing Mr. Wells ?—A4. No.

@. You never spoke to anyone ?—A. No.

Q. Never wrote any letters to him? You did not think that Would
be the proper thing to do ?—A. I did not do it.

Q. No, you did not do it. Then you said that you noticed these resem-
blances, came to this conclusion in 1920 ?—A. Yes, I wrote out my com-
parison, and had it ready by Christmas, 1921.

Q. Then, you did not think proper to write Mr. Wells, and you did not
think proper to start any proceedings against Mr. Wells for five years from
1925?—A. I placed it in the hands of a lawyer in 1922.

Q. But you did not take any proceedings until 1925 ?—A4. No.

Q. Then, having issued your writ on the 14th of October, 1925, you
did not take your proceedings against Mr. Wells or Cassell & Co. and Newnes
Limited, until the 8th of September, 1927, when you issued a concurrent
writ for service on them ?

" Mr. RoBERTSON : That is when they were served.

Mr. EvrLiorT : @. Now, that is when they were issued, 8th September,
1927.

His Lorpsurp : Who were in the first action ?

Mr. Erwiorr : They were all in the first action, but no writ for con-
current service in their jurisdiction.

Mr, RoBERTSON : The action was commenced.

Mr. ErLLiorT : . Now, Miss Deeks, what do you complain of that
Mr. Wells has done in this case that he should not ?—4. I say that Mr.
Wells took my manuscript. He used the plan entirely the same as mine.

Q. 1 see ?—A. He built up the plan with the material I used to build
up my plan. He arrived at his plan, he left out of that plan omissions that
I left out, and he ornamented that plan with details that I had ornamented
it.

@. Did you ask him if he did that %—A4. I did not ask him.

10

30

40



10

20

30

61

y @. You went to England, and you saw Mr. Wells on his examination ?—
. Idid.

(. And did you, on that occasion even ask Mr. Wells if he had ever
seen your book 7—A. I did not speak to him. -

Mr. ROBERTSON : There were letters.

Mr. ErrioTrT: @. You know that Mr. Wells states that he never
heard of your book at all, or used it or saw it until this action started ?—
A. 1 believe he does.

Q. Now then, when do you say that this manuscript ever went to
England ?—A4. I do.

Q. When did it go 2-—A. I cannot give you the date.

@. You cannot give the date ?—A. No.

Q. You left the manuscript down with McMillans

Q. By the way, first, when was this manuscript typed, tell us? Your
manuscript, when was it typed ?—A4. Early in 1918.

@. In 1918, then what time in 1918 did you take it to McMillans ?—
A. At the end of July or early in August.

Q. 1918, yes—then you got a letter on January 13th, 1919, from
McMillans ?—A. On January 31st.

Q. 1919?7—A. Yes.

@. You wrote them on January 13th 2—4. Yes.

@. And you got a letter on January 3lst telling you the manuscript
was still there, January 31st, 1919, you got a letter from McMillans saying
the manuscript was still there 2—A. The letter don’t just say that.

. Don’t you think so ?

Mr. RoBERTSON : Mr. Saul was cleaning out his desk and came across
the manuscript.

Mr. ErriorT : . Do you know of that 2—A4. No.
Mr. RosERTSON: ““I am leaving the manuscript here at your service.”

Mr. Erriort: On January 3lst you got a letter from the McMillan
Company in which they tell you, * Some time ago we received from you
a letter with regard to your manuscript. I went over-a portion of it at
the time, and I really thought that for publication purposes it should be
materially condensed. I am very glad indeed, that you are undertaking to
cut out the women’s idea, and also that you have found that you have not
plumbed the depth of this question. I think you will find it much more
satisfactory to better your studies as you suggested in your letter.

‘ After tomorrow I will be no longer connected with the McMillan
Company of Canada, and I am just cleaning up everything before leaving.

40 I am very sorry that I have no time to go more fully into the consideration

of the manuscript, but after you have condensed it, I will be very glad,
at any time, to discuss it with you. You will always find my address in
the telephone book.

“I am leaving the manuscript here at your disposal, and if you will
inform the McMillan Company what you wish done with it, your wishes
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will be carried out. Yours very truly,  The Mchllan Company of Canada,
Limited (sgd.) John C. Saul, Editor.”

His LorpsHre : What is that date ?
Mr. Erviorr : That is dated January 31st, 1919,

¢). Now you got that letter 2—A4. Yes.

©. And you read it 7—A4. Yes.

@. Then following on that letter, did you go to McMillans and ask
them for that manuscript 2—4. To the best of my knowledge I wrote
to them.

Q. Have you a copy of your letter 2—A. No.

@. Tell me this, when you got that letter with the manuscript apparently
there, did you go down and ask for it ?—4. No.

Q. Why didn’t you ?—A4. I did not believe it was there.

Q. You did not believe it was there, you think that the man who
wrote that letter was misleading you, and that it was not there ?—A4. The
letter stated, “I am cleaning up everything before leaving,” so I
expected if he were cleaning up everything, he would return my manuscript,
and when it was not returned, I just thought it was the business way of
doing things. They had had the manuscript for over six months. If it
had been there when he cleaned up everything I would naturally have
expected he would have returned it.

Q. Anyway, he says he has it at your Order ?—A. Yes.

@. You did not go down to speak to him ?—4. No.

@. And you did not even call him up on the telephone ?—4. No.

@. And you did not do anything further about it until the following
March? On March, March the 27th, 1919 ?—A4. As far as I know, 1 wrote
them a letter.

@. Yes, you wrote them a letter,—however, you think, you wrote them
a letter, at any rate you got a reply, so they wrote you a letter on March
27th, 1919 7—A. Yes.

@. And from the date of that letter, January 31st, until March 27th,
you had not been in communication with them, or asked them anything
about this matter 2—A4. No.

@. Then when you got the letter of March 27th, 1919——
His LorpsHrp : Is that the lengthy letter ?

Mr. Exriorr : Yes, my Lord, from Mr. Liston
Q. Had you known that gentleman before ?—4. No.

His LorpsHre: What had brought that letter out ?—A. Unless it
was an answer to mine, or unless the manuscript had been returned and he
had it at that time, it was at that time it was ready to be sent back to me.

Mr. Erriorr: At that time you knew that Mr. Saul had been—
resigned from McMillans 2—A. Yes.

Q. And Mr. Liston was the new Editor ?—4. Yes.
@. And he writes this letter 2—A4. Yes.
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Q. He comes into the picture the first time—he does not say I have
a letter, he starts off, *“ I have glanced through the pages of your manuscript,
and wish to say quite frankly how it affects me, in reference to your idea—

His LorpsHip: As though this had been a matter which had been
inherited by him from the former Editor.

Mr. Erorort: He apparently was going through the manuscripts
there, came across this manuscript there, knew it was from Miss Deeks
and wrote her about it.

Q. Now, are you sure that that letter refers to your manuscript ““ The
Web 7 ?—A. It was the only manuscript they had of mine.

Q. Didn’t they have a manuscript there of yours called *The

. Dawn ” ?—A4. No.
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He suggested in this letter that I write on ¢ Love and War,”” and
I wrote a heavy pamphlet on “Love and War” and submitted it to
them. .

@. You called it ““ Dawn ”” —A4. No.

Q. Did you have a manuscript called “ Dawn ” ?—A. “ Dawn > is the
subject of my first chapter.

Q. You mean it had two names ?—4. No, the opening of the first
chapter.

His Lorpsuip : The opening of the book is ““ The Dawn .

Mr. Erviorr: @. Then, on March 27th, you got the letter from Mr.
Liston, and you went down and got your manuscript ?—A4. The week
following.

Q. I have it, I think you told us, on April 3rd, 1919 ?—A. About that
time.

Q. And who did you see when you went down ?—4. Mr. Liston.

Q. Meeting him for the first time %—A4. Yes sir.

Q. And he sent a young lady to the place where they kept manuscripts
and got it out for you, and you took it away ?—A4. Yes.

Q. And did you think to ask them anything about where the manu-
script had been all this time ?—A4. I did not.

Q. You had no doubt then it had left their office ?—A. I thought it
had been in England all the time.

Q. How ?—A. T expected they would send it to England when I——

Q. Why did you expect that —A4. Because Mr. Saul said the English
House would have to give their consent to the quotation from the Green’s
¢ History .

Q. They would not have had to send it to England to do that ?—A4. I
thought they would.

His LorpsHip: Consent for extracts that you were using 7—A4. Yes.
His Lorpsurp: The English house was the publisher of that book ?—
A. Yes, and they have the copyright.

His Lorpsure: Of course you do not know that Green’s History of
the English People did not have any copyright 2—A4. I did not realise it was
exhausted.
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@. It is now ?—A. It is now. I did not know it was then.
His LorpsHrp : Is it not long exhausted ?

Mr. RoBERTSON : It could not have been so very long exhausted.
It is not so long since the author died.

His Lorpsurr : What is it, forty-two years?
Mr. RoBERTSON : It is fifty years or the author’s lifetime.

Mr. Erriort: It is so many years after the author’s death, but not
exceeding fifty years in all.

Mr. RoBERTSON : I thought it was his death.

Mr. Err1ort : Q. You did not ask Mr. Liston if it had been in England ?
—A. I never thought anything about it.

@. Did you ask him ?—A4. No, I never did.

@). Then, coming back to it, when did you say that it went to England—
can you give us any idea when it went to England, according to your idea.
—A. I do not know the date.

@. You do not know when it went, or when it came back ?—A. I
cannot give you the date.

@. Can you say positively, one way or the other, whether you know
it went or not ?—A. 1 know it went.

His LorpsHrr: You do not know from any direct information, as
I understand you ?—A4. Yes.
@. It is an inference you draw from the facts, is that right 2—A. Yes.

His Lorpsare : We will adjourn until two o’clock.

Court adjourned for one hour for lunch.
Court resumed two o’clock p.m.

FLORENCE A. DEEKS :—continued.

Cross-examination continued by Mr. ErLiorT.

Q. You say, Miss Deeks, that Mr. Wells saw your manuscript ?—A4. Yes.

@. And you say that in at least one occasion, that so as to disguise
that he was using it, he put in the very opposite from what you had in your
book 2—A. It looks to me like that.

Q. You mean that in the instance that you gave, or whether there are
others, I do not know of, that Mr. Wells would read your manuscript and
would see a statement of fact put in your manuscript by you, and so as to
mislead you he would put that in his book the very opposite ?—A. I think
80.

Q. I just recall the fact, an example, you told me on your examination
at question 2092

His LorpsHre : This is almost as lengthy as the * Outline of History.”

Mr. Erviort : Very closely, my Lord.
Q. At question 2093 you drew my attention to chapter 24 of Mr. Wells
book, and then the quotation in your book, and you answered, 2092, “ It
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is what you see, a contradiction of my work there and a contrast”. 1 1%
asked you, “ You mean that he contradicts what you said ?—A. Yes.” Supreme
That is right ?—A4. Yes, that is right. Court.

Q. In other words, in this particular instance, whether there are Plaintifi's
others, what you say is that he puts in the very opposite to what you had {igence.
so as to disguise it 2—A4. I think that is correct.

Mr. RoBErTSON: Of course, that is very unintelligible unless you No. 11

refer to what they are talking about. ]1;16(::;:09 A.
Mr. ErriorT : Q. Then let us take ‘“ The Web —has it got maps ?— Cross-exa-
16 4. No. mination—

continued.

Q. No maps in it. Has it got any illustrations ?—4. No.

@. The “ Outline "’ has between 200 and 300 maps and illustrations ?—
A. Probably, I do not know.

. A very large number ?—A. A large number.

Q. You are not complaining about these maps and illustrations ?—
A. Not at all.

Q. But you do complain of the artist who prepared the illustrations
had read your book and saw the pictures, verbal pictures that you had
painted in your book, and that he had used them for the purpose of

20 drawing these illustrations?—A. I would not say that. I should say
it looked as if whoever wrote the book might have suggested such and
such points for illustrations.

Q. You told me that at question 2075, 2076, that someone who wrote
that book took your word pictures, at question 2075—in other words, the
artist and Mr. Wells went over your word pictures and used these word
pictures to draw these photographs—your answer to me was, ‘I feel that
way,” and I asked you, “ You may think that * ?—A4. Yes.

Q. That is right 7—A. I think somebody wrote the History and sug-
gested such and such a thing for illustration in that particular section,

30 and the artist did the illustrating.

@. And used your word pictures as described in your book to draw or
paint whatever they were, made these pictures he put in?—4. Used
pictures which corresponded with those word pictures of mine.

: Mr. RoBERTSON : I would call my learned friend’s attention to question
2073, the witness says, ‘ No, that is not what she meant, the artist would
hear her pictures.

Mr. ErviorT: My friend has not got the point at all. True she says
he did not use her pictures, but at 2075 she says that the artist used her
word pictures for the purpose of drawing a photograph—that is right ?—

40 A. I say that.

His LorDsHIP : She says she feels that way.

Mr. EruiorT : She feels that way.

@. Then how many chapters has “ The Web ” got 2—4. Thirty-four.
" @). And had you divided it into books ?—A. Three books.

Q. And the “ Outline  has forty-one chapters ?—4. Forty-one.
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). And nine books 7—A4. 1 am not sure.

Hi1s Lorpsarp : Did you intend to have three volumes or one volume ?—
A. Tt really is suited for three volumes, but that would depend upon the
publisher.

Mr. ELuiorr: . So you do not complain about the division made
by Mr. Wells in comparison with your book ?—A4. Not in books.

@. And you told my friend when you put in your authorities added,
they put, I think, twenty-two authorities put in in your Exhibit ?—4. I
do not remember the number.

. Twenty-two, were they that list here, Exhibit number 2—these
are all the authorities you used ?—A. I gave you those as the list of all
I remembered.

Q. If you add them up you would say there are twenty-two authorities ?
—A. Yes.

Q. So you wrote your book, you told us, with reference primarily
to Mr. Duruy’s “ World’s History ” that was the basis of your book ?—
A. T think probably I got most of my historical matter from Duruy.

. From Duruy, and then outside that, you used these books?—
A. Yes.

@. In this case, and you did not possess these books yourself, vou
went to the Toronto Library here ?—A. Different places, and read these
off the shelves.

@). Got these off the shelves 2—A4. 1 would take them home.

Q. Take them home ?—4. Usually.

@. Then, how many authorities does Mr. Wells give in his book ?—
A. T have not counted them, but I should think there Would be perhaps
one hundred.

His Lorpserp: A hundred, you say ?—A. I should think perhaps a
hundred.

His LorpsuTP : Does he enumerate them in his book.

Mr. ErLiort : He enumerates them in foot notes.

@. T might tell you, Miss Deeks, there are hundreds?—A. I have
not counted them.

@. They are there in foot notes and other places about the book —
A. Yes.

Q. Now, you agree that he went more extensively into it than you did ?
—A. He might not have had one hundred, I do not know.

. What 2—A4. Yes, I agree to that.

His Lorpsare: I suppose Miss Deeks will agree that Mr. Wells says
he consulted these books 2—A. Yes, that is the idea.

Mr. Erniorr: You noticed of course, he sets them cut in his foot
notes in the book, and refers to them ?—A4. Yes.

@. And then of this large number, that are used by Mr. Wells, you
have gone over them ?—A4. Yes.
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Q. When you got the book, you took Mr. Wells’ book and went to  Inthe
the Library and tried to find these various authorities that Mr. Wells Supreme
referred to, and checked them up, did you do that ?—A. With regard to ~ Cowt
finding out, yes. Plaintiff’s

Q. You took Mr. Wells’ book with the great number of authors’ names Fyidence.
in it, and you went to the Library and you looked them up to see whether
Mr. Wells had correctly quoted from them ?—A. Yes. No. 11.

Q. Then of all this large number of authors used by Mr. Wells, how %lorlfnce A.
many of those had you access to during the time that you were writing Cfoes;éxa_
your “ Web ”” ?—A. I think Mr. Wells quotes from O. T. Mason. . mination—

% Yes?—A. I did take something from Mason at a very very early continued.
perio

Q. Any other books ?—4. I think Taylor on that period, I used a little
bit, and I think he quotes him.

@. Is that all 2—A. That is all I remember.

Q. So of the several hundred, whatever they are, they are cited by
Mr. Wel%s you only used these two, Mason’s and Taylor’s ?—A. I think
that is all

Q. You quoted very extensively from Duruy ?—4. Yes.

Q. Sometimes used half a sheet of Duruy’s book 7—A4. I never took a
whole page verbatim.

Q. Did you take very large pieces of it 2—4. Yes.

His Lorpsure : How many volumes is Duruy’s in 2—4. Just the one
that I had, but it is thick.

His LorpsHip: A large volume.

Mr. ErrioTT: . Just go over that roughly, and tell me if that is a
copy of your book ‘ The Web ™ ?

Mr. RoBERTSON : That is rather an impossible thing.

His LorpsHuIp : Another copy of “ The Web ™.

Mr. Errort : This is our copy, my Lord.

Mr. RoBErTsON : If my friend would say if he got it from us?

Mr. EruiorT : I am just asking the witness if she can recognize that.

His LorpsHrp : She might say it looks like it, but she cannot say it
was unless she compared them.
Is this something made by you ?

Mr. EcLiorr : Yes, we had that made in England. It was used there.

His LorpsHIP : Perhaps you made this in the first instance, you would
know ?—A4. I should say that was my book.

Mr. Erviorr : I have done myself the pleasure to read it over,
Mr. RoBERTSON : It should go in.
Mr. Eruiorr : I am not putting it in.

Mr. RoBERTSON : I do not know why my friend asked the question
if he is not going to put it in,
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His Lorpsuir : If Mr. Robertson asks for it.
Mr. ErviorT : If my friend wants it in, it can go in.

Mr. RoBERTSON : If my friend says it is to go in, I want to examine
the witness something about it.

His LorpsHIP: Very well, we may have got right to the meat of the
matter now.

Mr. Erriorr: . Now, Miss Deeks, the theory of your book, the
“ Web ”, is the theme, dealing with women in history ?—A4. That is one
feature.

@. That is the main theme running all through ?—A4. One of the main
things.

gQ And when you wrote the “ Web ”, started out to write it, your
idea was to place in prominence the position of women in the affairs of the
World 7—4. Yes.

His Lorpsuip: Did you ever abandon that theme. I think Mr. Saul
suggested that you should abandon it, didn’t he 2—A4. In my last revision
I made it very much less prominent.

Mr. ErLiorT : But your last edition, of course, was long after this
trouble arose 2—A. The last edition ?

Q. Now, I see in the first book of your “ Web ”, in chapter 1 the
heading is ““ The Dawn ” ?—A4. Yes.

Q. And you, in that chapter deal with the female as the predommatmg
influence in the world 2—A4. Yes, not in the first chapter, no, not the first
chapter.

Q. Heading “ The Dawn ”*, book one ?—A. Not the first chapter.

His Lorpsuip: In the ﬁrst book 2—A4. In the first book.

Mr. ErL1oTT : @. Then in chapter two, you deal there with the influence
of women in the world 2—A4. Yes.

Q. You discuss specially the love of the beautiful?—4. I think it
comes in prominently.

Q. And you discuss women as the architects and builders ?—A4. Yes.

Q. You describe how women instituted ?—4. Milling.

(). Medical science, they instituted medical science ?—A4. Yes.

(). And the institution of poetry was also with the women ?—A4. Yes.

(). That they were responsible for the clothes worn by the race 2—
A. Yes.

Mr. ROBERTSON : And still are.

Mr. Erriorr : And that they were supreme in Government in those
days 7—A4. I did.

Q. And that they inaugurated Art?—A4. Yes.

Q. And was the dominant factor in government 2—A4. Yes.

Q. Then in chapter three, you still continue the discussion of women
and say that women discovered their mission, a big point, parenthood ?—
A. Yes.
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Q. And you discussed that in your chapter ?—4. Somewhat.
Q. And in chapter four, you discuss how man is now trying to assert
his ascendancy for the moment, you call it

Mr. RoBERTSON : Just there, my friend does not wait for an answer.
He says that is what you dealt with——

Hi1s Lorpsurp : If there is no answer, of course, it goes for nothing.

Mr. RoBERTSON : I think neither my friend nor the witness is the one
following the other, .if the questions are to be of any value, the witness
must understand them and answer them.

My friend is putting this as if that is what the chapter is about.

WiTNESs : It is incidentally.

His Lorpsuir: Make your answers so the reporter will hear what
you say, witness.

Mr. Eruiorr: Miss Deeks, you will remember, the heading of that
chapter is, *“ The Right of Might ” *—A4. Yes.

Q. That is what you call that chapter ?—4. Yes.

Q. And in accordance with that heading which began from the horde
man, is now working as an organization for women ?—A4. That comes into
the chapter.

Q. Then in chapter four 7—A4. That was a special military mention.

. Then you entitled your chapter five, The Turned Tide ?—A4. Yes.

@. That is man was commencing to assert himself 7—4. Man was
supreme.

Q. Man was getting some assistance ?—A4. Especially the militarists.

Q. And you quote there, you see, the title and some Histories of the
Orient 7—A4. Yes.

Q. Then chapter six, you headed it *“ Ancient Europe ’ 7—A4. No.

" Q. Perhaps you will remember what I tell you, what I think you
described it as, you described three influences—first you described the early
Christian culture ?—A4. Yes.

Q. You remember that 2—A4. Yes.

His Lorpsuarp: Miss Deeks, you had better speak so the Reporter
can hear you and Mr. Robertson, and also Mr. Moorehead, over there ?2—
A. Oh yes.

Mr. Erriorr : Then you describe the early Christian culture, and your
next subject is women generally 2—4. Under a subject heading.

Q. Just incidentally 2—A4. Yes.

Q. And religion 2—A4. Yes.

Q. Then your chapter seven, you entitled your chapter “ The Warrior’s
Advance ” ?7—A4. Yes.

Q. I presume that warrior was man again ?—A4. Yes.

Q. And you describe again the Siege of Troy 7—4. Yes.

Q. And quite an extensive discussion of woman there in that chapter ?2—
A. Yes, with regard to Helen of Troy.
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@. Then in Chapter eight, you head your chapter Democracy and the
Golden Age 7—A4. Yes. .

¢). And you discuss there, as I gather it in five sections, the first was,
you discussed the women of Greek Cities 2—A4. A cluster of women.

Q. A cluster of women in the Greek Cities, and Solon and Sappho ?—
A. Yes.

@. And the Invasion of the Persians ?—A. And Pericles.

@. And Pericles, the Orator 7—A4. Yes, and Socrates.

@. Then in Chapter nine Spartan Militarism ?—A4. Yes.

Mr. RoseErTsoxN : That is not the heading as I have it ?—A. Spartan
Militarism, or the annihilation of the State, I think I have them both
down.

Mr. ErLiorT : You kept close to Spartan Militarism ?—A. Yes.

@. And in connection with that, you discussed women, in that state—
you gave a description of the attack on Grecian policy ?—A4. Yes.

@). And Philip of Macedon and the Conquest of Alexander ?—A4. Yes.

Q. And Wars of Hannibal ?—A4. Yes.

Q. And Cato’s Observations on Women ?—4. Yes.

. And then in Chapter ten you entitled it, “A Rebound of
Militarism ”” ?—4. Yes.

@). And in connection with that you discuss the Universal Power of
Rome at that time 7—A. Yes.

. And the new woman that was rising ?—A4. Yes.

@. And T see in that chapter you have some quotations from Shake-
speare on that 2—A. Yes.

@. Then in chapter eleven you head it, “ Hope in Democracy ” ?
A. Yes.

. And in connection with that you discuss the marriage of Octavius
and her influence on him ?—4. Octavius and her influence on him. L1v1a s
influence on Octavius.

Q). Also Julia 7—A. Yes.

(). She was the daughter of Octavius by his first wife ?—A4. I think so.

Q. Julia was Octavius’ daughter and you discuss at considerable length
Mary, the Mother of Christ 7—A. Yes.

(. Then in chapter twelve, you head it, ‘“ Doomed by Militarism ** ?—
A. Yes.

@. Do you remember that ?—A4. Yes.

@. And you describe the unfortunate condition of women under Mars,
as you call him, “ God of War” ?—4. I do not remember Mars, but I
remember bringing women in there.

@. And you incidentally deal with the rise of the Christian Religion
at that time ?—4. Yes.

His Lorpsurp : Mr. Elliott, what is the purpose of giving particularly
all these features in this way, and getting the witness’s assent to all these
now ?

Mr. Erriorr: I just want to show through all these things that the
whole work is dealing with women.
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His Lorpsurp: She admits that in a blanket form.
Mr. ErviorT : Yes, my Lord.

His Lorpsurp: How can you strengthen that by giving details of it.
She admits that to be her theme, the place of women in history.

Mr. Erviort : In doing this I was going to ask her if there was any
similar dealing with these matters in Mr. Wells’ book ?

His Lorpsurp : Take it for granted now it was her theme, and she was
putting the emphasis on the female sex, whereas Wells, if he put it anywhere
put it generally. How do you distinguish that, because when she emphasizes
her case, it was women.

Mr. Erviort: I thought your Lordship would like to get the facts.
His LorpsHIP: You have developed that.

Mr. Ervrorr: . So, Miss Deeks, after going through these various
chapters, the theme all through your book at this time was women and
their position in the world 7—A4. Was one of the themes, the position of
woman and specially her position in democracy, and the position of man in
general, and the leaders in particular.

@. And I think you closed your book by a very charming description
of a meeting in Toronto prepared by some Woman’s Society ?—A. The
International Woman’s Congress. .

Q. You go into that, accidentally at last 2—A4. Yes.

@. And your object in writing this book was to bring before your
readers the best of women in ancient and modern times ?—4. History in
general has never had woman’s position incorporated in it as a whole, and 1
endeavoured to do it as a whole, and her position seemed to fit in with
democracy.

Q. Yes 2—A. And democracy seemed to be opposed to militarism.

Mr. ELLioTT : Q. And just as you put it, that was to set these things
out you wrote that book ?—4. I set these things out when I wrote the book.

His LorpsHIP : In other words, she had a motive besides the motive
of writing history.

Mr. ErniorT: Yes.

@. Then, you do not suggest, Miss Deeks, that Mr. Wells’ book deals
with any such proposition ?—A4. Mr. Wells’ book omits women of course,
altogether. He instances a few cases, a few names.

@. As you put woman forward, he does not seem to deal with her at
all 2—4. In another way he does deal, it is in an uncomplimentary way,
whereas I have overstressed the point. In that way Mr. Wells apparently
overstresses it in the other way. ‘

@. So you are at opposite ends of the pole as regards that ?—4. Yes.

@. Now then, in this Exhibit, I think it is Exhibit six, that is in—the
comparisons—now, what is this document-that we have in as Exhibit six ?
Just take a look at it 2—A. This shows the parallels of the two books from
start to finish, from the first book to the end. This is the part that was taken
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from mine, ‘“ The Web.” This was taken from the portion—these things I
have taken were from Mr. Wells’ original notes or his draft, sometimes
handwriting, sometimes typing.

Q. Now this document, Exhibit six, with the exceptions of these addi-
tions, is a document we had before us on your examination for Discovery ?—

A. Yes.
@. And during the course of that examination I think it was agreed

that some little additions ?—A4. Yes.

Q. Were made, and put in in red ink ?—4. Yes, they are at the back.

@. That is all?—A4. Yes.

Q. And that completed then your compansons ?—A. The comparisons
of the passages. The plan is not in them.

@. The plan is another proposition.

His LorpsuIp : What is the significance of these red pencil “ U’s ” ?—
A. That is not mine.

Mr. MoorREHEAD : That letter is the first letter of the author where it
came from, that is my own notes.

His Lorpsuarr: What does *“ U ”” stand for ?

Mr. MooreHEAD : Stands for Professor Underhill’s notes.

His Lorpsare: “ U ” means ““ Underhill.”

Mr. EruiorT : I think “ N means the Newnes Edition.

Mr. MOOREHEAD : Where ?

Mr. Erriort : . Then these documents pasted on were no part of the
comparisons we had before us on the Examination on Discovery—these
have been additions ?—A. Yes, we did not have his notes at that time.

@. You mean you did not have his manuscript ?—A4. We did not have
Mr. Wells’ manuscript at that time.

@. But you of course, had his book ?—A4. His ““ Outline.”

@. And you just simply made these and pasted them on this original

document ?—A4. Yes.
@. And you of course, did not bring this to the attention of the

defendant’s solicitors 7—A. In England ?

@. No here, this has all been done since the manuscript came to this
country ?—A4. Yes.

Mr. ErvioTT : I object to this now being part of this Exhibit 9—A4. We
didn’t have Mr. Wells’ notes at the time I gave you that.

His LorpsHIP: I suppose that would not stand on the same footing
as though Counsel had called my attention to these matters in the other
Exhibit, the Wells’ manuscript. The Wells’ Manuscript will be an Exhibit,
probably

Mr. ROBERTSON : It is just another way of domg it.

Mr. Erriorr: . Where did you make these notes ‘?——A In Osgood

Hall.
. Went through the manuscript there ?2—4. Yes. .
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@. Who was with you when you did that ?—4. My sister was always

with me, but the gentlemen who were in the office there were around all the
time.

Mr. MOOREHEAD : I cannot hear one word, my Lord.
Wirngss : I am sorry.

Mr. Evrrorr: . Did you have any outside help with you when you
made it 2—4. Oh no.

Q. Then the Roman numerals are the chapters, are they ?—A4. Yes.

Q. And the brackets are the pages 7—A. Yes.

Q. In both your work and the * Qutline ” 2—A. Yes.

Q. Now you prepared this document, these parallel columns for what
purpose 2—A. For the purpose of showing that Mr. Wells’ parallel passages
so similar that I considered they were taken from mine.

@. In other words, you would take a passage from “ The Web,” which
we have here at page one, I take it, and that passage is from “ The Web,” on
the left hand side, and then on the opposite side to that, you would take the
passage from the Outline which you considered was similar to the one
from “The Web ” ?2—A. Yes.

- (. And that you continued all the way through this document ?—A4.
es.

(). And that was the object for which this document was prepared ?—
A. To show the *“ Qutline ”’ was taken from “ The Web.”

@. Now, did you put your strongest case first, or did you take them in the
order of your evidence ? How did you work that ? Did you put the strongest
case you had on page one 2—4. I began at the first chapter and worked it
right straight through to the last chapter, and put each page as they both
came, as near as it could be done.

Q. You followed each copy ?—A4. I took mine, and balanced Mr. Wells’.

(). Because you would not find the same subjects treated consecutively ?
~—A. Not absolutely.

Q. You would have to take either yours or the other first 2—A4. I think
I did.

Mr. ErviorT : Q. So you base your case then, do you, on the comparison
of these documents ?—4. On the plan

His LorpsHIP : She bases her case on two things. She says there was
the possibility of this manuscript having found its way to London, in
July—July, 1918, and February, 1919, and it was on the 8th of April,
1919, when she got it back.

She says her theory is, and she believes in her own mind the theory
is true, the manuscript was sent to England and use was made of it there
by Wells or his assistants, I suppose, and secondly I suppose whilst I have
not got direct evidence, this was in fact a comparison of the texts, in parallel
columns, and secondly on the whole of the comparisons, of plans, which is
the same thing—that is your case ?—A4. Yes.

His LorpsHrp: Roughly 7—A. Yes.
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Mr. RoBERTSON : It mentions they omitted significant things.

Mr. Eruiorr: . So we have then, in this Exhibit six, all the com-
parisons and omissions and similarity that you rely ?—A. This does not
take in all the omissions.

Mr. RoBERTSON : . Does it 7—A. Not all.

@. What do you mean, to say that some things you both omitted to
take 2—A. No, we both omitted great things.

His LorpsHIP : He omitted certain great things, and she omitted the
same things.

Mr. Ervtorr : . That is what you mean ?—A4. Yes.

His LorpsHrp : Neither of these Historians were consulting original
records. Both from the nature of things were dependent on previous
narrative, and therein lies perhaps

Mr. Erriorr : I think it important there, you have put the duty on us
of going through these, and saying whether

His LorpsHrP : Surely not. Surely that is a matter for Counsel, if it
is to be done at all, to go through these notes in detail.

Mr. ErLiorT : Certainly, I had it in mind there was no occasion to go
into all that. At present we intend to call experts who will discuss things
that are important.

It is so much better that we have them made.

I think Miss Deeks is the best expert on this point. She has made a
study of it.

Mr. RoBERTSON : There are other experts here.

Mr. ErviorT: Miss Deeks, I see you took a great deal of pains in
preparing this——

His LorpsHIP : She must have put in an enormous amount of work.
The work in preparing the manuscript and then in comparing it with this
book.

Mr. Erviort : Q. Will you then just tell me, Miss Deeks, will you show
me in this, the strongest case you have got in these comparisons.

Mr. RoBERTSON : In her opinion.

Mr. EruiorT: Q. First, tell me this—do you claim that Mr. Wells
copied your ideas ?—A. Oh, no—I am claiming that he copied my work as
it stood in * The Web "——

Q. Did you claim that he copied your language ?—4. Very often.

@. And do you claim that the ideas that you displayed in your book
were copied by Mr. Wells in his book 2—A. Sometimes the conclusions that
I drew, he drew, and the result I make, he makes.

@. In the examination in a lot of these places, I asked you about it,
and you said that he got his idea there ?—A. Perhaps I should have said
he got his succession of items, or his statement of fact there.

@. You remember telling me about the idea part 2—A4. I think I do.
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Q. Will you just tell His Lordship what you meant, he got his ideas
from you ?—A. I will take for example the History of Greece. I had taken
unusual pains to gather together the facts about Grecian history. I gathered
them from various places, and I compiled them into a long succession of
facts on Greece’s history, very many of those I compiled were of insignifi-
cance, and not worthy of putting in, and many are left out, Mr. Wells
left out. He has exactly my compilation of facts from Grecian History,
and that is what I put down.

Q. Well, one or two that you seem to be impressed with ?—A4. They
were the first that I had found

Q. Let us just look at it. Where does he take and copy your story ?

His LorpsHIP: About page fifteen 2—A. I think you might begin at
page 13, really it begins at page 12.

Mr. Erriort : Now, we will just turn to it. Now, whereabouts on
page 12 is it ?—A4. Paragraph VI (3) section it begins.

. Do you mean with the section that is marked VI in roman
numerals with (2) 2—A4. Yes.

@. The roman numerals are VI and (2) ?—A4. Yes.

Q. Where does that extend to ?—A. It goes to page 21, you might go
over to page 23.

Q. Let us deal with it at page 21—now you give us this case as an
outstanding one ¥—A4. It is one of the outstanding ones.

Q. Now, let us look at it—you say that VI (2) on the left hand appear
in your copy in ““ Qutline it is XXIT (304) on the right ?2—A. That was it.
I say that these two sections there

Q. You have to use what numbers of the section ?—A. I say sec-
tion VI (2) and VI (3) contains the statements of facts which are contained
in Wells XXIT (304).

Q. Now, let us see, you see it is this way—your note is, * Fresh from
the hand of nature, the old gens order of society, they breathed the very
spirit of freedom and life became one great wholesome effort,” and the
other one is ?—A4. Connected with the other.

Q. You would like me to read the other 2—A. ““ The religion which the
Greeks brought with them from Asia was the adoration of forests, moun-
tains, winds, rivers and all the phenomena ”—and then it goes over to the
next page. ,

). That will do for now. You say that has been copied on the opposite
page—and XXIT (304) and XXTI (304 and 5)—is that right ?—A4. I say that
that section of Mr. Wells’ contains the same statement of facts that are
there. .

Q. Now, let us see if he does. I have just read what you say, the
language of VI (3), and you say they have changed it into, ‘ They came
into this inheritance of a previous civilization and with ideas and traditions
of the woodlands still strong in their minds.” And what you say is that
what I have read just now is the same as what I read formerly—is that
80 2—A. 1 say that that contains the same statement, it is not put just the
same, of course. : '
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Q. It is not the same at all 7—A. It is not the same language, it means
the same statement.

@. How can you make the same statement——

His LorpsHIP : In substance she says it is the same ?—4. In substance
it is the same.

Mr. Exriort: . Can I take that as one of your strongest cases 7—
A. Oh no.

@. Tell me where I can get a stronger one in this document ?—4. In
regard to Greeks?

@. No, in connection with these two books—show me any place where
Wells has copied your book ?

His LorpsHIP: Let us take it at random, take the middle of page
fourteen.

Mr. ErviorT : The middle of page fourteen at (10).
His Lorpsarr : Yes, section ten, a chapter.

Mr. ErvriorT: And on the opposite side (307) will you just try them,
Miss Deeks ?—A. I think that is a very weak one, myself.

His LorpsHip: Pass by that. Pass to one that you think is stronger ?7—
A. Suppose we take Columbus, that will be on page 45.
Q). Whereabouts on page 45 ?—A. The last paragraph.

His LorpsHIP:  Columbus became engrossed.”
Mr. ErriorT : That is (84) of yours and (185) of Mr. Wells’ is it ?
His LorpsHIP : Yes.

Mr. ErLioTT : Q. (84) says ¢ Columbus became engrossed with the new
idea that the earth was round, and that India extended far towards the
West as a counter-balance to the European continent and that its farthest
shore could be reached by sailing due westward—Columbus worked out—
all his wonderful plans for——" Then you say that when Mr. Wells
says, ‘“ A certain Genoese, Christopher Columbus began to think more and
more of a voyage due west across the Atlantic. At that time nobody knew
of the existence of America as a separate Continent. Columbus knew that
the World was a sphere—and he supposed—that Japan—lay across the
Atlantic——"" Now, Miss Deeks, you say that is one of your strongest
cases 7—A. You will notice here a little similarity in language. “ Columbus
began to think more and more of a voyage due west,” and * Columbus
began to think of sailing due westward ~’—that is all I count on there.

Q. Surely that is what did happen. That is the way that Columbus
did go 7—A4. Not one of Mr. Wells’ Authorities used that language.

@. But Mr. Wells does 7—A4. So does * The Web.”

His LorpsHIip: Point out something else, Miss Deeks.—A. Then
we will go right on down with Columbus, every sentence of Mr. Wells’
*“ Columbus ”* is transferred from the Encyclopedia Britannica and
*“ The Web "—shall I give you what he took from *“ The Web ** ?
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His LorpsHip: We are not much concerned with the Encyclopedia  In ke
Britannica. I suppose perhaps it was an edition of the Encyclopedia whose Supreme
copyright had expired. Court.

Mr. RoBERrTSON : I will ask one of the experts to give evidence on that py . e
particular matter. Evidence.

Mr. Erntorr: . You used the Encyclopedia, didn’t you in the — —
writing of your work 2—4. Oh no. No. 1.

Q. I thought you told me you used the Encyclopedia Britannica ?— Florence A.
4. Oh no, when I gave you my list of authorities, you said, *The gf:sléséxa
Encyclopedia Britannica,” and I said, ¢ Perhaps so.’ mination—

@. You say this language also appears in the Encyclopedia 9—A. Not continued.
at all.

Q. It does not appear
His LorpsHIP : I suppose this story has been told ten thousand times.

Mr. RoBerTson : If you take the language on page eleven, you will
get something.

His Lorpsuip : Mr. Elliott wants to get something else.

Mr. EzLiorT : You told us to come to page 46—what do you see there ?
—A. We both speak of * beautiful weather.”

Q. Some place on page 46—that is about the middle 2—A4. Yes, that
line.

Q. That is your part there starting, ‘ Early on a beautiful Friday
morning ”’ ?—A. The fact we both call the weather beautiful.

Q. Let us understand it first—that is your passage starting, * Early
on a beautiful Friday morning ” 7—A4. Yes.

Q. And what is the passage of Mr. Wells 2—A4. It says, “ Early on a
beautiful Friday morning,” so and so, ‘ the little expedition set sail.”
He says, *‘ The little expedition went south to the Canaries and then set out
across the unknown seas in beautiful weather with a helpful wind ”—
we both used the words, * Little Expedition,” and the term * beautiful.”

@. That is proper ?2—A. I went through every book in the Carnegia
Library which contains every book

Q. Just answer this, the authorities agree it was beautiful weather 2—
A. No, they do not.

Q. Some say that it was a beautiful day ?—4. No, none of them say
that it was beautiful.

@. In discussion of Columbus sailing, we agree that it was a small
expedition, there were only three ships in it 2—A4. Yes, there were three
ships.

@. You cannot complain because he says it was a little expedition ?7—
A. 1 do complain of it.

His LorDsHIP : And towards the bottom of this citation, Miss Deeks
says, ‘“ Columbus richly attired in scarlet and carrying the Royal Standard
of Spain landed,” and Wells says, ““ And while the day was still young
Columbus landed on the shores of the new World richly apparelled and
carrying the Royal Standard of Spain.”
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Mr. Erviort : Q. Which is true 7—A. Everybody does not speak of it.

His Lorpsurp: She relies on the ‘“ richly apparelled ” and ** bearing
the Royal Standard of Spain.”

Mr. Erriorr: €. You took that out of some book?—A. I am not
charging he took that from my book, but the one on the next page.

Mr. ErioTt: Q. (96) in yours 2—A. Yes.

@. And (187) in Wells 2—A4. Yes, 187.

Q. Just read me what you say 2—d4. * Columbus was quite unconscious
of the fact that he had discovered a great new world, and believing that he
had touched the shores of India ”— That he had discovered a great new
world ”’—you stop there.

©. Then, down below, page 187, then you go over to Mr. Wells, do you ?
—A. Yes.

His Lorpsure: He says, ‘‘ Columbus died ignorant of the fact that he
had discovered a new Continent ”’?—A4. Both are incorrect. Columbus
knew that he had discovered a new continent later.

His LorpsHIP : I thought he did ?—A4. He did know it.

Mr. Erviorr: . How do you know?—A. According to the best
authorities.

His Lorpsurr : Why do you state the very same thing ?—A4. I think,
my Lord, it was a guess statement on my part.

@. And you think that Mr. Wells is just as good a guesser as you are ?—
4. The next sentence telling that he had touched the shores of India.

Mr. MoOREHEAD : . What page ?—A. Following right on.

Mr. Erriorr: €. “ And believing that he had touched the shores of
India, he called the Islands the West Indies "—what does Wells say ?—
A. “The Islands he had found were therefore called the West Indies ’—
before that he had found India.

@. And is that not the fact 2—4. No, it is both incorrect.

©. Do you mean to tell me, Miss Deeks, that the West Indies, down
here in our Southern Seas, were not named because Columbus thought he
had discovered India?—A. I do. They were named because Columbus
thought from these Islands he would discover the road to India.

Q. Then give me another one, Miss Deeks, please 7—A. Shall I take
page 11?

Q. If you like.

Mr. RoBERTSON : You have another one on that same page t—A4. Also
in 1498 the Portuguese under Vasco de Gama sailed around the African
Continent and reached Calicut on the Malabar Coast,” in the second
paragraph.

Mr. ErrorT : . (102) You pointed to me—and what part is Mr. Wells ?
—A. Right opposite, and look at the notes here.

Q. I am not troubling with those notes. That is an afterthought.
Read me (102) what you say you wrote ?—A.  Also in 1498 the Portuguese
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under Vasco de Gama sailed around the African Continent and reached
Calicut on the Malabar Coast——" Wells says, ¢ In 1497 Vasco de Gama
sailed from Lisbon to Zanzibar and then with an arab pilot he struck across
the Indian Ocean to Calicut in India ”’—but in his first note——

His LorpseIr : What does he say 7—A. In his first note, I have here,
Vasco de Gama sailed around the African Continent,” and his next note,
he has, “ In 1498 Vasco de Gama sailed from Lisbon——"

His Lorpsuip : From Lisbon 7—A. He saw his mistake later and cor-
rected it in his published book, as 1497, that is a mistake I made myself.
It was peculiar.

Q. Where did you get it from ?—A4. I got it from Duruy. Duruy had
it in the end of the sentence, that is he landed in India in 1498, but by
mistake I put it at the beginning of the sentence, which made it a mistake—
at the beginning it was incorrect.

Q. Give us the next strongest 2—A. In the next——

@. You mean the one that starts “ In 1513 > ?—A4. Yes.

Q. You read what you had in your book?—A4. “In 1513 Balboa

traversed the isthmus of Panama and caught sight of the great ocean
beyond,” take the last part of Mr. Wells’, *“ An ocean which had already
been sighted by Spanish Explorers who had crossed the Isthmus of
Panama ”—he changed Balboa for Spanish Explorers, which is the only
change in the sentence.

@. You think he did do that 2—A4. Yes.

Q. And you seriously say that is evidence that Mr. Wells

His Lorpsuip : She says that is evidence to her mind that Wells had
her transcript before him when he wrote that sentence ?—A. That sentence,
I think I took quite verbatim from Duruy. He did not see Duruy so he
must have taken it from somebody else, and no one else had it.

Mr. Erriorr: . Where else?—A. Right on down. The same
“ Beyond which Magellan named Pacific, when about seven years later he
entered it after sailing through the Straits at the southern point of South
America "—and the first part of his sentence, “ Magellan coasted to the
south of South America passed through the dark and foreboding ° Strait
of Magellan > and so came in to the Pacific Ocean *>—that is another sentence
I have from Duruy, and I added to it that he came in to the Pacific. Duruy
did not have it. I see Mr. Wells has the same as I have, just what I took
from Duruy and adds what I put in myself.

Mr. ELLiorT : . And I suppose the historical facts are true, are they
not ?—A4. Yes, as far as I know they are true.

Q. Give us another one 7—A4. Well, we will take page 11.

Q. Why go back—we are at page 48—why go back to 11?

His LorpsHIr : Yes, back to 11 2—4. The bottom of the page V (13).

His Lorpsurr: The witness is comparing chapter V (13) of her
manuscript with Wells’ Chapter XX (273).
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@. Now, Miss Deeks, read from ““ The Web,” from your book, your
manuscript, what you say, first 7—A4. ‘ Pheenician fleets sailed the Red
Sea and found their way to the Indies, and their caravans traversed the
land of Asia gathering up the best productions—ivory and gold dust from
the land of Ophir, incense and spices from Arabia, the most beautiful of
pearls from the Persian Gulf, precious stones and a thousand other precious
wares from India, silk from China that sold for their weight in gold, furs from
Tartary ’—perhaps that is enough.

His Lorpsare : All right.

Mr. Errrort: . Now, give us the other one ?—A4. Mr., Wells had,
“ Pheenician shipping under Egyptian owners was making its way into the
East Indies and perhaps even further into the Pacific. Across the deserts
of Africa (that is the land of Ophir) and Arabia and through Turkestan,
toiled the caravans with their remote trade. Silk was already coming from
China, ivory from Central Africa, tin from Britain to the centres of this
new life in the world. Men had learned to weave fine linen—they made
the most beautiful pottery and porcelain; (I had spoken very generally)
there was hardly a variety of precious stone in the world that they had
not found and cut and polished ”.

Mr. Erriort: These are all facts ?—A4. No, I think most of them
are mistakes.

@. Surely you would not make so many—you were right when you
made your very graphic description there 2—A4. No, I was wrong.

His Lorpsarp : The ancients had a method of writing history differently
from moderns, the ancients drew on their imagination very largely.

Mr. ErriorT : ¢. You do not say that those facts are all incorrect 2—
A. I do not say all of them are, but I believe many of them are incorrect,
besides the language which Mr. Wells uses corresponds.

Mr. ErriorT : . Miss Deeks, you were off there, let us get down to
something. You got that out of some book 2—A. I got it from Duruy.

@. And Duruy got it from somewhere else 2—A. I think he made a
mistake.

@. Duruy was not there, he must have got it from some other books ?—
A. I do not know where he got it from.

@. He must have got it from somewhere

His LorpsuIP: Are these samples enough for you, Mr. Elliott ?

Mr. Erriorr: . Have you any stronger case than any of these—
I want the strongest case you have ?—A. There are several others.

Q. Give me the very strongest case you have got?—A. The first
chapter is a very strong one.

Q. Is it the strongest one ?—A4. I cannot say it is the strongest, there
are many strong points.

@. Now, you have shown us these comparisons—now you have
another case where the identical same language is used ?
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His LorpsHir: She points to cases of the use of the same words,
she is not pointing apparently to the use of the same sentences?—4. I
have about one hundred identical phrases of which perhaps twenty-five
were originally in “ The Web.”

Mr. ErviorT : Q. You charge that Mr. Wells had this book or manu-
script of yours before him, and was copying it. Now, can you show me any
place at all where, in a sentence, or two sentences, that he used the
identical language that you were using in your book 2—A. Oh no, he would
not be so foolish as to do that.

. He would not be so foolish 2—A4. Oh no.

@. He was too astute for that 2—A4. Yes.

@. Then, can you show me any case where you both made a mistake,
where you both made a mistake 2—A. I told you of one just now, a minute
ago, of the 1498.

His LorpsHiP: You say you have about one hundred sentences ?—
A. Phrases, I should say.

His Lorpsurr: Have you listed them ?—A. Yes sir, I have them
listed.

@. Where are they. Mr. Elliott would like to see them, I am sure he
would.

Mr. Ertiorr : Q. Where are they, I would like to see them ?7—A. I
have a more concise list, right here, Mr. Elliott.

Mr. Erviort : This is the document you wanted to put in before lunch ?
Mr. RoBERTSON : Oh no, the one I had is what is called “‘ the plan.”

WrirNEss : Here is a more concise plan. Here is a list of thirty-six,
and those that are marked in there were originally in the “ Web ”.
@. What is this stuff

Mr. RoBERTSON : A lot of it is instructions.

Mr. Erviorr: . Now His Lordship will allow you, if you have any
list of where the wording is the same, to let you use it 2—4. There I give
you these—this is only a partial list of similarities, and the red markings
were originally mine. :

His Lorpsurp: I think some of these are said to be the phrases that
are said to be verbatim ?—A4. Yes, verbatim.

Q. Where are they? You are not quite coming to the question—
Mr. Elliott was wanting to know whether you had sentences or phrases
verbatim ?—A4. I just said I gave him something.

His Lorpsarp: Wait one minute—you are producing a list here of
similar sentences ?2—A4. Yes.

@. For instance, your first one, from ‘“The Web” is ¢ concentrated
into a focus of heat and light ”’, and you trace that in the other into “a
centre of heat and light ”” which is not verbatim, but very similar 2—4. Part
of it is verbatim, and quoting again from ‘ The Web ”’, says, it became
planets ”’, and quoting from the * Outline ”, * it became planets ”——
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And quoting from ‘‘ The Web ”’, “ As vessels were needed for cooking
pottery was produced ”, and quoting from °the Outline ”’, * They had
no cooking instruments, they had no pottery and so on ”.

@. Cookery and pottery—is not that a fact ?

His Lorpsure : All right, Miss Deeks, Mr. Elliott understands what
you mean by that ?—A4. Here is one sentence here, at page 68

Mr. Errrorr: ¢. What do you say about this, at page 68 ?—A4. It
is a phrase, at the foot of (85).

Q. At the foot of (85) of your book—what do you say ?—A. ‘“ President
Munroe of the United States in 1823 *——

Q. Yes ?2—A. Mr. Wells has, “ President Munro of the United States
in 1823 . He gives as his authority Channing.

Q. He was President of the United States in 1823 2—A. It is not the
fact, it is the form of the sentence. .

Q. How could you describe a man if he was not President of the
United States—Mr. Channing describes it this way in his annual message
of 1825.

Mr. ErviorT: Miss Deeks, you gave me this as an example of the
use of language and because you say ‘‘ President Munro of the United
States in 1823,”—and you say that because these two phrases are the
same he took it from you ?—4. I consider it one among a great accumulation.

. Have you any other one 7—A. I have given you a lot here.

Q. Have you any more besides these?—A. Yes, I gave you the list
there. Some are verbatim, and some are similar.

His Lorpsurp : Mr. Robertson, what about this * plan ™ of yours ?

Mr. RoBErTSON: When my friend gets through, as your Lordship
suggested, I offered my friend a copy for his use during lunch, but he did
not want to spoil his lunch, he thought it would take longer than that.

Mr. Eriiort: I draw your Lordship’s attention to the arrangement
that was made.

His Lorpsure : I think, subject to all objections you had better look
through it.

Mr. EruiorT: I saw there was a good deal of discussion about this
on the Commission evidence when Counsel in England were examining.

His Lorpsurp: Using this very thing ?—A. Not using it at all, but
using the comparisons that are in, and there was some suggestion of further
evidence being given, both sides agreed they could not do it because it
was distinctly agreed on this examination that all the comparisons were in
and the arrangement as set out here in the examination for Discovery was
between

His Lorpsare: That would not restrict Counsel on the argument
calling attention to anything at all. This virtually is the same thing, but
facilitates evidence and facilitates examination.

Mr. RoBERTSON : On the examination it was made perfectly plain.
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His LorpsHrp : That will be Exhibit 7. In the

Exhibit 7. The Plan or framework of  The Web,” and “ The Outline 227"
of History .

His LorpsHIP : Mr. Moorehead cannot cover the same ground. Eﬁgjﬁ;ﬂ

Mr. MoorEHEAD : I want to keep clear, so far as I can, my Lord. '

His Lorpsarr : What do you want to refer to ? No. 1L

. ; Florence A.
Mr. MoorEHEAD : I want to go further into this letter of March 27th, Deeks.

and I want to go into some of her evidence to my learned friend, her Cross-exa-
passages, the passages from “ The Web ”’, and the passages znn:?';:fe’;—
: . . (27 .
His LorpsHIP: Go on and cross-examine as far as the publisher is "
concerned, you will have something to say about the correspondence—
you represent who ?
Mr. MoorEHEAD : The McMillans.
His LorpsuIr: All right.

10

Cross-examined by Mr. MOOREHEAD.

Q). Miss Deeks, you spoke this morning about a letter of March 27th,
1919 ?2—4. Yes, a letter from

Q. A letter from Mr. Liston of the McMillan Company to yourself 2—
A. Yes.

20 . You remember about that letter 2—A4. Yes.

Q. Did you, after you had taken the copy, the purple copy of your
manuscript, *“ The Web ”, to McMillan subsequently take to them a manu-
script called “ The Dawn’’ ?—4. No, I took to them a manuscript called
‘““ Love and War.” '

Q. You are quite sure about that 2—4. Yes.

@. What manuscript was it you took to them, marked in their memo
book on the 26th of March, ““The Dawn ”?—A4. I did not give them
anything.

Q. Beg pardon ?—4. I did not give them anything.

30 Q. On the 26th of March 2—A. Returned to me on the 15th of July.

When Mr. Liston discouraged about revising this manuscript and
suggested I should write a large pamphlet on ““ Love and War ”, I did it,
and I submitted it to Mr. Liston. I imagine that is what that refers to.

Q. What does this manuscript of the 26th, refer to ?—4. That refers
to ¢ Love and War .

Q. And that is something you had handed in subsequently to the
time you had handed in ““ The Web ”” 7—A4. Yes.
@. Now, do you remember when you had that returned to you, do
you remember when you had that returned to you ?—A4. I do not remembex.
40 Q. Take a look at that letter—is that your letter ?

His Lorpsurp : Is that your letter 7—4. I would say yes.

Q). July 15th—mow, you see the receipt on the back of that letter ?—
A. Yes.

L2
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@. That is your signature?—A. Yes, excuse me. (Witness looks at
letter) Yes.

@. Now, that receipt is dated July 15th, 1919 2—A4. Yes.

. Now, what is that receipt for ?—A4. That would be the “ Love
and War ”’ pamphlet.

Q. The “ Love and War ”’

His Lorpsurp: What are you going to do? Why are you going to
put it in—what has it to do with the case?

Mr. MoOoREHEAD : Because I wish to show “ The W b >’ was returned
on a different date to the date she says.

His LorpsHre: That is done already. She says the “ Web ” was
returned in April.

Mr. MOOREHEAD : In July.
Exhibit 9. Letter dated 15th July, 1919.

Mr. MoorReHEAD : That is the receipt at London. The letter itself
is not dated, but that is the time she got back this manuscrlpt “ Love
and War "—

@. On Jul 15th 2—A4. Yes.

Q. And that is the manuscript that Mr. Liston is talking about in this
letter of March 27th ?—A. It must be.

@. “ I have glanced through the pages of your manuscript ”——

His LorpsHip: That letter has been put in this morning does not
refer to *“ The Web ” at all.

Mr. RoBERTSON : The witness has not said that, and I do not think
she will.

His LorpsHIP : Ask her.

" Mr. MOOREHEAD : . This letter of March 27th referred to the return
of manuscript 2—A4. The July letter ?

Q. No, the letter of March 27th ?—4. The March 27th.

Q. As to—?—A. That is *“ The Web .

Q. You are sure about that 2—A. Sure.

@. Then this is a photostatic copy, I will prove it later on, taken
from their manuscript book. You will see that “F. F. Deeks, 140
Farmham Avenue, The Dawn, 26. 3. 19 vault. Returned July 15th, 1919 ”?
—A. It is wrong.

Q. It is not correct 2—A. It is wrong, not correct, absolutely wrong.

. What is wrong with it, Miss Deeks?—4. Because I brought it
back as I told you this morning when I was there, after I received that
letter.

His Lorpsuip: The witness said she received that manuscript back
in April. You say in July ?
Mr. MooreHEAD : We say so, so far as ‘“ The Web ”, we will give

evidence to show she received it back on the 5th of February, 1919, that
is what our records show, and this other record she is now talking about,
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received back in July, is another matter altogether, “ The Dawn ’, it has  Inthe

nothing to do with ‘“ The Web ”. Supreme
His LorpsHIP : She does not say she received “The Web ” in July, Court.

she just speaks of April ?—A. April, in April. Plaintiff's
His Lorpsurp: And she pomts to a letter in March, saying she may Evidence.

Mr. ROBERTSON : It is at the end of it. oo 1L

Mr. ErLioTT : The letter of January 3lst 1919 says she can have the Deeks.
manuscript if she came for it. Cross-exa-

His LorpsHIP: April 2—A. March 27th shows I got it. Ao

His Lorpsurr: How large a book was your ““ Love and War ” 7—A4.
Just a large pamphlet.

Q. A pamphlet 7—A. Just like that (indicating).

@. This letter of the 27th of March appears, obviously to the “ Web 7,
I should think.

Mr. ROBERTSON : Your Lordship will see the concluding paragraph
perfectly plain, because ‘“ The Love and War ”’, had not taken form. It
says, ‘‘ Now set about your short crisp lecture or pamphlet * Love and
War ”, and call in one morning when you have read this letter and let me
know what you intend.”

Mr. MoOREHEAD : I understood the witness to say this morning ““ The
Dawn ” was a revision of the first “ Web ” 2—A4. No, “The Dawn ’, was
the first chapter of my ““ Web .

@. Then how does this “Dawn ” get ““F. F. Deeks, 140 Farnham”,
“The Dawn, 26. 3. 19 vault ”’—that is when it went into the vault, and
returned July 15th, 1919 2—A4. T cannot possibly explain it. I do not know
anything about it. I should think it would be

Q. But “ The Dawn ”, was the name of the first part of your subject 2—
A. Tt was, the subject of my first chapter was, I think ‘“ The Dawn .

Mr. RoserTsON : That is probably when it came back from England,
I would suggest, it went into your vault.

Wirness : That might be it, because the letter was written on the
27th of March.

Mr. MooREHEAD : (. You of course, got the letter from Mr. Saul of
the 31st of January ?—A4. Yes.

Q. Telling you it was there at your disposal ?—A4. Yes.

@. I think you stated this morning you did not believe that letter was
correct 2—4. I do not think it was correct.

@. Did you think it worth your while to ask Mr. Saul 2—A4. Oh no.

@. You did not call 2—4. No.

@. You did not telephone —A4. Oh no.

Q. At that time, did you think it was not correct when you got it ?—
A. Why 1

@. Why so much hesitation—you surely know whether you did or
did not ?—A4. T think I I just read
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Q. When you received the letter 2—4. I think I just read that letter—

Q. Answer my question—when you received the letter, did you think
it was not true ?—A4. I— ' .

Q. That is a simple question? I say, when you received the letter,
did you think it was not true ?—A4. My impression was, if it was there he
would have sent it back to me.

Q. That is the impression you had at the time you got this letter
on the 31st of January ?—A. I think that was the impression I had then.

His Lorpsurr : What was the impression 7—4. That he was clearing
up everything. He would have sent it back to me if it had been there,
and it was just a business way of writing his letter.

Mr. MooREHEAD : . Now, what reason did you have at that time for
thinking it was not there ?—A. Because he did not send it back when he
was clearing up everything.

@. Then if you thought he did not have it why didn’t you make sure
by going down and seeing ?—A. Well, I was busy at other things, and I was
not revising, and I think I had lost interest in it, and I think I just let it
go for the time being.

@. You told my friend, Mr. Elliott, this morning, when you first saw
the ““ Outline of History ” at the end of 1920 ?—4. Yes.

@. I think you told him that you revised your book in 1920 7—4. Yes.

@. I think you told him that you revised your book in 1923 2—4. My
final revision. :

@. You did make in 1925 ?—A. That took me from 1923 to 1925.

@. Now, when you saw the ‘ Outline of History > in 1920

His Lorpsure : I do not think that I will allow Mr. Moorehead to go
beyond the publishing. You are now going into questions between author
Wells, and this witness, I think that was exhausted by Mr. Elliott. The
Counsel for the defence must agree not to cover the same ground.

Mr. MooREHEAD : I just wanted to ask one or two questions.
His LorpsHIP : If just one or two, go ahead.

Mr. MOOREHEAD : Q. Did you, when you first read *‘ The Outline,”
think that he had taken from your work his frame work, or his phrases ?—
A. When I read it through first the whole thing struck me as similarity to
mine which should be investigated. I felt that it covered the whole thing.

@. Now, just one more question, and I am through—for a time did
you have an expert, Professor Kennedy, help you to revise, to a very con-
siderable extent your whole work 7—A4. Yes in 1923 to 1925.

His LorpsHIP : Very well.

Mr. MoOREHEAD : My friend, Mr. Elliott, has covered some of these
comparisons. I have prepared, some happen to be the same, I cannot
attempt, I have picked up some twelve, fifteen or eighteen, some designedl
and some at random—I had the parallel passages of Miss Deeks in “ The
Web,” and ‘ Qutline,” and also the parallel passages of Botsford, Breasted
and Goodspeed.
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His LorpsaIp: Show them to Mr. Robertson, and later on—This is
not the time, but finally, later on, when you come to your defence.

Mr. MoorEHEAD : Page, chapter and all.

His Lorpsurp : Hand it to me now, and it may be gone into in your
defence.

His Lorpsurp: Anything else, Mr. Robertson ?

Mr. RoseRTSON : Yes, my Lord, two or three questions.

Q). Miss Deeks, your attention has been called to the fact, while you
saw Mr. Wells’ book in December, 1920, that your action was not com-
menced until 1925—have you anything you want to say in explanation of
that 2—4. I completed the revision I was at early in 1921.

Q. Well 2—A. Then, I took up making up the analysis, this com-
parison.

Q. Well 2—A. I had that finished by 1922.

Q. By 1922?—A. It was in the hands of the lawyer, but there was
illness in the family, and one thing and another, I think, and I just let it
pass off, and I got so interested in making the book to the best of my ability
that I got expert help in 1923 and completed the next revision in 1925.

His LorpsHip : There is no question of the Statute of Limitations.

Mr. RoBERTSON : My friends all set up the section of the Copyright.

I am only asking the witness now to answer me—my friend Mr. Elliott
sought to draw from the witness now with reference to the letters whether
Mr. Wells had been brought in to the matter, served a writ in 1927—now,
I ask my friend to produce the letters written in 1925, unless my friends
say they were written in 1925 :

- Mr. MoorEHEAD : I omitted to ask this lady where that original
went before we got it.

Mr. RoBERTSON : Perhaps my friend will dispense with the production
of the letter. '

I understand letters were sent to each of the defendants on behalf of
Miss Deeks in October, 1925.

Mr. ErcrorT : There is no doubt of that. We admit that the formal
letter was sent to the defendants that they had been instructed to take
proceedings.

His Lorpsurp : After the writ was issued ?

Mr. RoBERTSON : I think I shall put it, at least in the very way in
which the original writ was issued. ,

Mr. EruiorT: Yes, we each received letters.

Mr. ROBERTSON : Q. Then with reference to the passages that you
pointed out in your analysis, comparisons which-appear at the foot of page 11

there—that is a description of the commerce of the Pheenicians—you
recollect what I mean ?—A4. Yes.
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@. Now, I want to ask you if in connection with that you observed
anything in connection with the transcript after it came back to you?—
A. The page was turned down at the corner.

@. The page ?—A. Where this passage occurs in my manuscript, that
page was turned down.

@. When the manuscript was returned to you?—4. Yes.

His Lorpsurp: Mr. Moorehead, you wanted to ask something.

Re-cross-examined by Mr. MOOREHEAD :

Q. Miss Deeks, you stated to His Lordship this morning, you gave the
manuscript to McMillans in July 1918 2—A. The end of July, or early in
August.

¢ @. And it came back very much mussed up ?—A4. Yes.

@. Now, did you send this manuscript to any other firm of publishers
before McMillan ?—4. I gave it to Dent & Company in Toronto and
they had it a few days. '

Q. A few days—would you not make it longer than that?—A. Tt
might have been a week, more or less.

Q. Then it came back from them ?—A4. Yes.

Q. To you?—A. Yes.

@. And from you to McMillans ?—4. Yes.

@. And the copy ?—A4. The copy ?

Q. You had a blue copy, a purple or a red, you call it, the purple was
the original, you call it 2—4. Yes.

Q. And the blue was the copy ?—A. Yes.

Q. What happened the blue copy ?—4. Oh, I kept that, and gave it to
somebody else. '

Hrs Lorpsure: All right.

Mr. MooreEHEAD : One more question.

Q. Did the purple copy, after it came back from McMillans, go to any
other expert ?—A. Sir Bertram Windle looked over the purple copy. He
is the only one who has used the purple copy at all in making comparisons.

@. Was that sent in 1923, the purple copy, to the United States ?—
A. No, the purple copy never went to the United States.

His LorpsHIP: Very well. The next witness.

Mr. RoBERTSON : Very well, witness. :

I want to put in some documents, my Lord. It would be convenient
now, perhaps to put in the letters written by Mr. Wells, or written to him.
I will give the dates of them, my Lord. The first is a letter noted or said
to have been written in 1918, by Henry S. Canby to Mr. Wells
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Mr. Ervrort : It is July, July 10th, 1918. In the
Mr. RoBERTSON : 1 understood there was no date to it ? S‘C‘%’;";’tne

Mr. Euurtort : They are all pinned together.
His Lorpsuip: Now you are putting in a number of letters ?

Mr. ErurorT : You might put them in together, a great many of these
letters are connected with the Commission evidence of Mr. Wells, and it _ No. 11.
was arranged over there they were to be—these are, some of them in bad }ntggd“"mg
state of repair, and perhaps my friend would agree, where they have copies E;higfts—-

in the Commission
10 Mr. ROBERTSON : You can put these, giving dates, and have them all
in.
His LorpsuIp : The file that you have is in a file already.
Mr. ELvrorT : No, it is just the original Exhibit of Mr. Wells.

His LorpsHip: Go ahead, pursue your own course, and when you
have given the dates of the letters and read them, as you suggest, attach
them, and put them in together, as Exhibit 10.

Hrs LorpsHIP: They are all letters of Wells?

Mr. RoBERTSON : Or to him.
And T might say this, I am putting in the correspondence now, which
20 is of a date prior to publication of his work, and my object is to show when
he set about it.

His LorpsaIP : The Wells correspondence will be Exhibit 10.
Exhibit 10. Correspondence of H. G. Wells and to him.

Mr. RoBERTSON : The first letter my friends say is dated the 10th
July, 1918, it is the letter from Henry S. Canby and addressed to Mr. Wells,
and reads this way

His LorpsHIP: What is the date of this letter ?
Mr. RoBERTSON : My friend says the 16th of July, 1918,

“ Dear Mr. Wells, I cannot but feel, as a result of our discussion at the
30 Reform Club last night that an admirable and highly useful result would
be an article by you on (for example) “ How American History Should be
Taught ” in a time of crisis which would serve, in eighteenth century fashion
as a prospectus of the book of which we talked, or at least could get to the
light a few ideas which seem to me most valuable for America just now.
Wont you do such an essay and let us publish it in the ““ Yale Review ” for
September or December, just sending advice extracts to the Press all over
the country so that abundant comment may be had?
“We could offer you only twenty pounds for it—our honorariums
never being of Saturday Evening Post magnitude—but you would do a
40 service to mutual understanding worth infinitely more. Most of our articles
by Britishers have been by men who know precious little about America.
I hope you will feel inclined, Yours sincerely, Henry S. Canby.”
The next letter is October 2nd of the same year.
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Mr. Eruiort : There is no year on this one. It is a letter from Sir
Edwin Ray Lankester.

“My dear H. G., I am bustled off my head and legs by business and
friends ”’—some personal matters I will pass. There is only one paragraph,
“1T like your idea of a History of Man. It should include all the present
romance of mixed races and nationalities and savages and a sort of travellers’
geography—picturesque——"

- Mr. RoBERTSON : And the next letter is from Mr. Wells to Mr. Brett.
Mr. Brett is an officer of McMillans Incorporated.

His LorpsHIP : And the date is what?

Mr. RoBERTSON : The date is October 20th, 1918.
Mr. ErriorT : I have not got that.

His LorpsaIP : Go on.

Mr. RoBERTSON : ‘“ Dear Mr. Brett; Every book can’t be a Britling.
I know you will do all you can to keep my end up over there.

“T'm very much taken up with work for the League of Nations Move-
ment here, and I have been writing very little. But there is an idea that I
have in hand that I wish I could talk over with you. We think here
that the time draws near when instead of the History of England, and the
History of the U.S.A., and the History of France and so on, children all
over the World ought to learn the History of mankind, and I believe that
it is up to me to plan to write the first school ““ History of Mankind.”

It will have to be an illustrated book, and I see it as a book of about
two hundred thousand words and about one thousand maps, illustrations,
full page or smaller. What do you think of the project? It might be
produced, first of all as the sort of book that is given to a boy as a prize,
and then, if opportunity arose, inserted it in schools in a cheaper edition.
I want you to think it over, something of the sort I feel I must do, because
it is one of the things in which I can show the way to well qualified but
less broadly imaginative men. Yours very sincerely.”

His LorpsHarp: Who is writing this letter ?

Mr. ErviorT : Mr. Wells.

Then a letter on October 31st, 1918 from R. A. Gregory to Mr. Wells.
This is from the Publishing Office of McMillan and Company, Limited,
dated October 31st, 1918. H. G. Wells.

“My dear H. G., I hope that you will always write to me for any
information I am likely to be able to provide ?

The instructive meteorological diagram you saw at the recent Exhibi-
tion at King’s College was prepared by the Meteorological office. It has
been reproduced as one of the meteorological charts issued by the office,
and you will be able to pbtain a copy of the chart by applying to the Secre-
tary, Meteorological Office, S. Kensington, S.W.7. What you should ask
for is the chart showing temperatures and other particulars relating to the
exploration of the atmosphere at different heights. I have a lantern slide of
the diagram.
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“ As to the second point, you will find in my “ Vault of Heaven
several comparative particulars relating to the sun and planets. As you
may not have the book, and I am sorry not to have a copy here myself, it
may be sufficient to say that the sun’s diameter—866,000 miles—is 109
times the diameter—7,900 miles—of the earth, so that if the earth is repre-

sented as a ball one inch in diameter, the sun would be represented by a -

globe one hundred and nine inches, or about nine feet in diameter. On
the same scale of one inch to the diameter of the earth, the distance between
the two balls would be about three hundred and thirty yards. You take the
earth as a ball one foot in diameter, the sun has of course a diameter of one
hundred and nine feet, and the distance between the two would be about
three thousand nine hundred yards. On this scale the nearest star would be
about five hundred thousand miles away. A one foot globe at Buckingham
Palace would represent the earth if the dome of St. Pauls represents the size
and relative distance of the sun. The astronomical unit usually employed
is the distance of the earth from the sun, 193,000,000 miles. If this is taken
as one inch, then thirty inches bring us to the orbit of Neptune, and the
nearest star is at a distance of about four miles.

“1 am sending you a copy of my edition of Huxley’s * Physiography ”
which you may find of use in connection with the book you have in hand.”

Mr. RoBERTSON : The next letter is from Mr. George P. Brett of the
McMillan Company, New York, to Mr. Wells, dated November 8th, 1918.

 Dear Mr. Wells, I have just received your letter in regard to the book
which you think of writing to be called the History of Mankind, or some
such title.

“In the meantime, you will have received my letter telling you that
Joan and Peter was doing better and it now looks as if the book might go to
a third edition very soon, about one-half of the second edition just ready
being already sold.

* There is no doubt in my mind that your plan for the book on the
History of Mankind is a very feasible one, and I should think that the book
would interest young and old readers alike, although at first it might be
difficult to have the book studied in schools, as part of the regular course,
yet I should not be afraid to venture that in the long run the book itself,
or some modification of it might find use in this way. At any rate, I make
no doubt the book would be recommended for school reading, and this
might itself result in a considerable sale.

“ Your letter tells me nothing of the way in which you intend to write
the book, and of course, it might be prepared from the standpoint of Social
History of Mankind. The Material History of Mankind, or the purely
natural development of Mankind from its physical standpoint.

* Naturally one would suppose that you would be more likely to trace
the history of mankind from the standpoint of its social development, but
I should much like to have from you, if you have time for it, a little outline
of just what your book is to be so that one might perhaps consult one or
more of the well known educational authorities on this side and see as to

M 2
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whether such a book could perchance be actually used in the schools them-
selves.

“In any case, however, whether this be so or not, I think that the
book should be written, and I earnestly hope that you will undertake it
for a valuable and constantly increasing public must be found, it seems to
me, for a work of this character.

“ Hoping that you will give me, by and by, a few more details about
the book, and awaiting these anxiously ”’ ‘

Then a letter—the next letter I have is Sir Edwin Ray Lankester of
November 10th—TI do not think there is anything in that.

Then a letter of the 13th November from Sir Frank Newnes to Mr.
Wells, ““ Reference to your letter to me about your proposed History of
Mankind, and our conversation at the Club, I have since laid the scheme
before my colleagues. From what I have been able to tell them of it, they
are interested and like the idea very much.

“I should like to see you again and go into more detail and endeavour
to put the whole thing in a more concrete form. ‘

“I am trying to get leave for Friday, and anticipate being successful,
and could you lunch with me that day with me at the Reform Club say at
1.15 (or as we now write it in the Army 1315) and have a talk. If at the
last I am detained I suppose I can phone you at St. James’ Court.”

Then a letter, I may as well put them both in—a letter from Mr. Wells
to Brett——

His Lorpsurp: I gather you are not suggesting that Wells had his
idea of the * Outline of History ” from your client, but you are suggesting
his having this idea

Mr. RoBERTsON : This came in convenient.

His Lorpsurp : This came in conveniently.

Mr. RoBERTSON : That is as far as I need go.

Then a long letter of November 30th, 1918 full of details from Mr.

Wells to Mr. Brett—ifull of these details of this work, and he will want to
look at illustrations.

His Lorpsurp : He was thinking of it.

Mr. RoBERTSON : Then a letter of December, 1918—day of the month
not put in my copy, from Mr. Wells to Mr. Brett, ““ I had a letter about my
plans for the Spring some weeks or so ago. I’ve been thinking that over.
The unusual history is going to be a long business. . . I shall call it either
the “ Outline of History”, or the ““ Shape of History”. But of that more
later. Meanwhile I think I shall push the work on my modern Book of
Job novel which I shall call the ¢ Undying Flame.” That I think I can have
ready for publication in May or June. I have been lucky in what I have
done. I like it a lot, and I fear that there is quite forty thousand—either
finished or in shape. It wont be one of the big books in size. It will be
about seventy thousand words, and it will be a sort of cousin of * God the
Invisible King ” and “ The Soul of a Bishop ”’. Job is a schoolmaster.”
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I will call your Lordship’s attention, that during this period Mr. Wells
was writing another work.

Then the letter from Mr. Brett to Mr. Wells of the 20th December, 1918
—after dealing with the other book he goes on, “I am enclosing to you
herewith a suggested contract for the publication of the * History of Man-
kind > because while we are very glad to accept your suggestion that the
book should be published under the regular agreement between us, there
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are certain special matters in connection with the publication of this book Introducing

which should be dealt with by special agreement.”
Then the agreement—perhaps my friends would produce that. The
agreement between Mr. Wells, and the McMillan Company of New York ?

His LorpsuIp: For the writing ?

Mr. RoBERTSON : For the publication of the book.

Mr. McKaGUE : The original agreement is attached to the Commission.
His LorpsHIp: Is attached to your evidence.

Mr. McKaGUE : Mr. George Brett, the President of the Company.

Mr. RoBERTSON : Then, if I may put them in, a letter from Mr. Brett
to Mr. Wells, without reading it, January 7th, 1919, and a letter from Mr.
Wells in reply to Mr. Brett’s letter of December—the letter from Mr. Wells
to Mr. Brett being dated January 10th, 1919, the matter is still incubating
a bit, and he also refers to the other book, *“The Undying Fire”, which
was apparently not quite complete.

Mr. RoBERrTSON : Then the Wells manuscript, that ought to be pro-
duced by my learned friend. I think they should put that in.

Mr. ErLioTT : It is part of the evidence of Mr. Wells. It is here, and
it can be put in anywhere.

Mr. RoBERTsON : I put it in.

Mr. ErviorT: It is in these books—nobody will ever read it.

His LorpsHIP: Do you want that marked as a separate Exhibit ?
Mr. RoBERTSON : Yes, my Lord.

Exhibit 11. Manuscript, * Outlines of History >’ by Mr. Wells.

Mr. RoBERTSON : Then I think my friends did admit, perhaps, formally
in the pleadings, the publication of this Exhibit. I put in Exhibit 8, is the
*“ Outline of History ™.

His LorpsHip: The United States Edition—published by the Ameri-
can McMillans ? .

Mr. EvrriorTr: Yes, my Lord.
Mr. RoBERTSON : I thought perhaps I could save struggling with
unnecessary Exhibits by also agreeing to the English Edition, the text of it,

and the press of which are the same.
I have another copy 1 can put in.

Mr. ErrrorT: I would not like to do that without knowing,.
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Mr. RoBERTSON : The title page is different, because it is a special
edition. I have the introduction and text and title of contents

Hrs LorpsuIp : Put it in, the English Edition.
Mr. Evrviort : The Newnes’ edition, two volumes.

His Lorpsare: The “ Outline of History” by H. G. Wells, first
edition, volumes one and two will be Exhibit 12. And the Cassels Edition—
is that the second ?

Mr. Evriort : Revised and corrected edition is called.

His Lorpsare: That is probably the second edition, the Cassels
Edition, Exhibit 13. All right.

Exhibit 8. Vols. I and vol. II “ The Outline of History,” Wells, U.S.
Edition. '

Exhibit 9. Letter (receipt) by plaintiff to Mr. Liston of MacMillan Co.
15th July, 1919.

Exhibit 10. Letter 16th July, 1918, Oct. 1918, 20th Oct. 1918, 31st
Oct. 1918, 8th Nov. 1918, 13th Nov. 1918, 30th Nov. 1918, 19th Dec. 1918,
agreement Mr. Wells; 7th Jany. 1919, 10th Jany. 1919 (to be assembled).

Exhibit 11. Wells Manuscript.

Exhibit 12. “ The Outline of History > H. G. Wells, vols. I and II,
F. H. N.

Exhibit 13. ¢ The Outline of History,” H. G. Wells, Revised and
corrected Edition. (Cassels Edition.)

Mr. RoBERTSON : Then I will call Professor Irwin.

FLORENCE A. DEEKS, recalled. 6th June, 1930.

Examined by Mr. ROBERTSON.

Q. Miss Deeks, you are already sworn, and are still on oath. Now I
want to refer you to Exhibit 22. First of all, I want to ask you, looking at
the exhibit, I see there is an entry spoken of yesterday of the receipt of the
manuscript called The Web on August 8th, 1918, then there is entered
opposite that, in another handwriting, under the heading “ Disposition ”
the words * Returned, February 5th, 1919.” The question I want to ask
you is Was that manuscript returned to you on February 5th, 1919 ?—
A. No.

Q. When did you get it back ?—A. I received it back when I went
down to the Macmillan office to have my interview with Mr. Liston; it
must have been early in April.

Hi1s LorpsHIp : That is as she said before.
Wirness: Yes.

Mr. RoBErRTsON: . Then I call your attention to another entry
later—your initials are not perhaps right ?—A4. No, F.A., it should be.
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(). 140 Farnham Avenue, the same address, a manuscript entitled
The Dawn is entered as being received on the 26th March, 1919. Did you
take any manuscript into Macmillan’s at that time 2—4. No.

@. Did you ever take a manuscript called ‘“ The Dawn ”’ ?—A4. Never.

His Lorpsurp : What is the whole entry there, is it under “ D * also ?

Mr. RoBerTSON: Yes, the second following entry. There is just one
entry in between, and the following entry is this: “ F. Deeks” the name
of the author, the address 140 Farnham Avenue; title of manuscript
“The Dawn ”; date received 26/3/19. Then the word ‘ Vault”; and
then *° Returned, July 15th, 1919.”

His Lorpsuip: You never had such a manuscript ?—A4. No, never.

Mr. RoseRrTSON : Although you have already told us “ The Dawn”
is the name that appears upon the opening part of the manuscript of
“ The Web,” ?—A. The title of the first chapter.

@. Then did you, at any time, take another manuscript, not called
“The Web ” a different manuscript, to the Macmillans 2—A4. Later in the
year.

Q. About what time, as well as you remember ?—4. Possibly June.

Q. Was it after you had had the manuscript of The Web returned to
you ?—A. Oh yes.

Q. The name of that manuscript was what ?—A. Love and War.

@. Is that the manuscript or the article or work which you were
requested to put your time on in the letter of Mr. Liston ?—A. Yes, that is
the manusecript.

@. The letter of March 27th, 1919 2—A4. Yes.

His Lorpsurp: What is the whole entry there—you read that entry,
did you not ?
Mr. RoBerTsoN : There is not any entry of that manuscript in here,

that I know of. I think my friend had something else, but I have forgotten.
It is not entered in this book.

Mr. ExniorT : You might ask her if that is the one which she brought the
second time ?

Mr. RoBERTSON : (. My friend wants to know if this manuscript,
which is entered here as “ The Dawn  as received on the 26th March 1919,
was the manuscript * Love and War ” 2—A4. Oh no.

). In other words you did not take in any manuscript at that time —
A. No, nothing.

His Lorpsurp: How do you fix the date when you took in the Love
and War manuscript 2—A4. It was summertime, and the date they say it
was returned was July 15th or 16th. I think they had it about a month.

Mr. RoBERTSON : That may not be the same thing at all ?—A. Oh no,
it may not.

Q. Then a letter was put in here from Mr. Liston to you, of the latter
part of March 1919, the 27th I think 2—A4. Yes.
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Q. And the reference in that letter to your putting your time upon it
goes on to say : Now set about your short crisp lecture or pamphlet Love
and War, and call in one morning and let me know what you intend. What
I want to know, Miss Deeks, is with reference to that pamphlet or lecture
“Love and War,” had you submitted any such manuscript as that, a
manuscript which was afterwards reduced to that, at the date of March 27th,
1919 2—A. I did not give anything else to Macmillan & Company.

Q. Here is a letter of March 27th, 1919, to you, in which he says to
set about your short crisp lecture or pamphlet *“ Love and War —up to
this time had you submitted any manuscript of any kind on the subject
of love and war ?—A. None whatever.

. Then just one matter more. This same letter, in an earlier part,
begins in this way : You have embarked upon a sea of past, present and
future. Your subject stretches from the beginning until now. What
manuscript of yours does that relate to ?—A4. The Web.

@. Had you any other manuscript that could be so referred to?—

- A. No.

Cross-exa-
mination.

His Lorpsure: What was the scheme of the manuscript ““ Love and
War ”—was that a romance 2—A4. No, it was more of a little scientific
sketch. It was not a romance. I do not think I have read it since then,
but I think I traced war from its beginning on, and then traced love as it
were from its beginning on, and showed the difference between the two.
I think that is it. I have the manuscript. It was just a short pamphlet.

@. Could you explain how Mr. Liston would know anything about
that pamphlet ““ Love and War ” if he did not have it before him when he
wrote his letter of 27th March ?—A. No I do not know.

Mr. RoBERTSON: (. Had you seen Mr. Liston?—A. No, I met
him for the first time when I went down to get the manuscript.

Cross-Examined by Mr. MUIRHEAD.

Q. Now, Miss Deeks, there is a letter of yours undated—this is
Exhibit Number 9—this letter is headed ¢ 140 Farnham Ave., Toronto

“Dear Mr. Liston: I am sorry not to have this article type-
written, and I even ran out of writing paper—but perhaps you
will be good enough to give me some further suggestions upon which
I might re-write it. I am enclosing a few verses also. I wonder
if you could do anything with them.

Yours very truly, Florence Deeks.”
On top of this in lead pencil is the following :

“ Am writing returning these if Mr. Wyse agrees.
M. W. L.”

@. That would be M. W. Liston ?—A4. I suppose so. .
@. On the back of that letter I see your signature to a receipt dated
July 15th 1919 2—A. It looks like mine.
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Q. There is no doubt about it being your name, is there ?—A4. 1 should
say it is mine.

Q. ““ Received Miss Deeks’ MS. from the Macmillans this date.” That
entry corresponds to the date which the record book says here ?

His Lorpsure : That is ¢ The Dawn.”

Mr. MumHEAD : Yes, The Dawn, 26/3/19, Vault, and returned
July 15th, 1919. Do you think there can be any doubt about that that
receipt refers to the one and the same thing?—4. I gave them no
manuscript on the 26th.

Q. 1 did not ask you that. Seeing your own receipt here, dated the
15th July, 1919, are you in any reasonable doubt as to having got it back,

and seeing it in the record book of July 15th, that that is The Dawn ?—
A. I know it is not.

His Lorpsure : Have you the manuscript still of *“ Love and War " ?—
A. Ithink I have. I have not got it here.

His Lorpsnarp : I think you had better put it in.

Mr. MuirHEAD : What is the meaning of this part of your letter
“ Perhaps you will be good enough to give me some further suggestions
upon which I might re-write it.”” Does that mean that they had given you
some suggestions ?—4. Yes, he had in the last letter which he wrote, on
the 27th March.

Q. What suggestions had he given you in regard to writing this
manuscript ““ Love and War ” 7—A4. He suggested the title.

His Lorpsurr : Unless this was the suggestion that you now set about
your short crisp lecture or pamphlet * Love and War,” it would almost
seem as if these entries in the book and this letter, were all designed to lend
mystery to these transactions.

Mr. MuireEAD : I take it that that letter does not suggest that he
has already been reading this lady’s pamphlet about love and war. This
letter does suggest that he has been already reading it, and that he should
give her some further suggestions as to how ‘“ I might re-write it.”” What
was it you got when you signed that receipt ?—4. Love and War.

@. And there is no entry in the book here about it.

His Lorpsure : There may be something in the manuscript which would
clear it up and I suggest that you put in the manuscript.

Mr. Erwiorr : You still have that manuscript 2-—4. I think I have.

Mr. ErLiorr : That is all, thank you.

Mr. RoBERTSON : Thank you.
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No. 12.
Evidence of William Andrew Irwin.
WILLIAM ANDREW IRWIN sworn.
~ (Examination-in-Chief.)
Examined by Mr. ROBERTSON.

Q). Professor Irwin, you have been in what position at the University

of Toronto ?—A. I began there as Lecturer in the Department of Oriental

Languages, and being there six years climbed up finally to the position
of Associate Professor, and I now hold that rank, an Associate Professor.

His Lorpsurp : For Oriental Languages 2—4. Yes,

Mr. RoBERTSON : (). How long since you became Lecturer 2—A4. I have
]ust completed my eleventh year with the University.

). And I believe you are about to leave Toronto University to go to
the University at Chicago ?—A4. Yes.

Q. In the same branch of learning ?—A4. Yes, I will go there as the
full Professor in the Department of Oriental Languages.

Q. Will you tell us something of your Academic career, where you
started 2—A. I entered the University of Toronto in the Autumun of 1908
and specialized as an undergraduate in the Language course in the Oriental
Languages, graduating with Honours in 1912.

Then I had a couple of years interval when I was in the Prairies—
I came back to full Graduate work in 1914, continued here two years, of
graduate work, took my Master’s Degree in 1916, in August of 1916 I went
to the University of Chicago for further graduate work, continued there until
1918, two years of work at Chicago, and since that time returned to the
University of Chicago two or three years, somewheres for the graduate work.

@. Now, have you seen Miss Deeks’ manuscript, of the work called
“ The Web ” 2—A4. Yes, I suppose I might answer it this way, Mr. Robertson,
a manuscript which purports to be a true copy.

Q. If necessary 1 could call Miss Deecks—what you got you got from
her 7—A4. Yes.

» Q. We will assume for the moment it is a copy of what we have in here
as an Exhibit.

Then have you also seen Mr. Wells’ book, the  Outline of History ” 2—
A. Yes. )

@. And have you done something in the way of making a comparison ?
—A. Yes, I worked at it rather intensely for the past five or six months.

@. Now, are you able to say from a comparison of the work and
assuming that Miss Deeks’ manuscript was written as now stated in the
evidence, and that Mr, Wells’ work was begun not later than the latter
part of 1918 are you able to tell His Lordship whether in your opinion
the manuscript of Deeks was before or in the hands of the writer of the
*“ Qutline of History ”?—A4. I would say, your Lordship, the evidence is
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" overwhelming that it was in the hands of the author of “ Outlines of
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History ** before he wrote, and during the time that he was writing.
Q. Now, will you give His Lordship your reasons for so stating—just
a moment——

Mr. RoBERTSON : Mr. Irwin has prepared, my Lord, in typewritten
form, a report of what he has to say. I thought it might be much easier
followed if your Lordship had a copy of it, and I have supplied my friends
with a copy. Of course, the witness will speak of this in his evidence.

His LorpsHrP: It is in the nature of a report ?
Mr. RoBERTSON : It is in the form of a report of what he has got to say.

His Lorpsurp : I should think Mr. Elliott would be glad to have the
opportunity of cross-examining on that.

Mr. RoBErRTsON: (. Have you a copy for His Lordship and these
further gentlemen ? :

His Lorpsurp: Rather a lengthy document.

WiTNEsS : I must just state T propose to diverge slightly at some points»
and enlarge some others, but essentially it is a statement of what I propose
to submit. '

His Lorpsarr: We shall not be able to finish with this witness
to-night.

Mr. RoBERTSON : I told Mr. Moorehead I would give him my copy
to-night.

Mr. MooREHEAD : I assume there will be certain portions which will
have to be checked with other authors to determine whether or not

His LorpsHIP : Suppose it is so—suppose he takes two or three days
to do so, or to examine this witness in great detail, you will only have your
wits to guide you, whereas if he discloses all his weaknesses as well as all his
stress in this document. ‘ '

Mr. MoorREHEAD : I would be satisfied if I had a copy of the document.
Mr. RoBERTSON : I thought I was helping my learned friend.

His LorpsuIp : Yes, I think so.

Mr. RoBErTSON : Then
His LorpsHIP : It'is unusual, Mr. Robertson.

Mr. RoBERTSON : This is unusual evidence to give.

His LorpsHIP : But we do not want to be all summer trying this case.
Mr. RoBERTSON : Now, I might say, there are some things in this that

. are hardly the subject matter of evidence, if your Lordship will look at the

40

top of page two—the first sentence is not the sort of thing a witness says in
the box—that is, he sought to weigh it judicially.

His LorpsuIp: It is not an unusual thing for the Court to ask an
expert witness questions which involve the very point in the judgment of the
Court. That is not unusual.
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Mr. ErLroTT : As far as I have looked at it, I find it is prepared more as
a brief than opinion, it is an argument.

His Lorpsuip: You will have all the advantages of attacking all the
weak points, as Mr. Robertson will concede there may be places that you
can attack, joints in the armour.

Mr. RoBERTSON : I think my friend is entitled to say as much in 1 defence.
His Lorpsnrp : I think if I were a defendant I would welcome this.

Mr. ELLiorr : The only thing I suggest is, as my friend Mr. Moorehead
has said, perhaps my friend Mr. Robertson is going to take the rest of the
day.

His Lorpsurp: If not, we will have him brought back tomorrow.

Mr. Evniort: What I meant is, after the close, we might have an
opportunity tonight of going through this document.

His LORDSHIP : Surely his cross-examination will not be closed until
you have had an opportunity of going through the document over night.
I will not promise it longer than that.

Mr. RoBERTSON : . If vou will start at the head of page two, Professor
Irwin, the first page is entirely historical

You will understand while these are your opinions, you are under
oath in giving them ?—4. Quite so.

@. Then will you proceed. I shall ask questlons here and there, but
if you will proceed to just read this, and stop at such points as I say where
I want to enlarge it myself 7—A. Ves.

@. And if you will indicate to the reporter when you do that, what page
you are on, and what part of the page, so he will not have to copy this all
out.

WirnNess : It is perhaps, worth emphasizing that I have sought
throughout to weigh the matter judicially. It was not my function to make
out a case for or against anybody. Indeed in my approach to the problem,
I undertook to ignore as far as I could Miss Deeks’ charges, setting myself
rather the task of finding my own conclusions on the sole basis of the
character of the two documents. My task was to answer these questions:
do the features of these two documents indicaterelationship ? If so, what is
that relationship? With this purpose, I gave but casual attention to
Miss Deeks’ own comparisons; Mr. Wells’ evidence I did not read until I
had been at work for some time. My method was to place the two works
side by side, compare parallel passages, and draw my own conclusions.

In two regards alone have my findings been definitely and admittedly
dependent on Miss Deeks’ story. I had hoped that evidence of dependence,
if found might be of such a character as to show the direction of that
dependence. In general I have been disappointed here; there are a few
similarities which seem to favour the theory of borrowing by outline from
“ Web,” rather than the reverse, but in the main my findings on this are
inconclusive. Consequently I have assumed that Miss Deeks can establish
satisfactorily two points; first that her manuscript antedated the writing
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of Mr. Wells’ “ Outline ” by an adequate period; and second that the
work that she put in my hand is a true copy of that original manuscript
to which she claims he had access. My conclusions then are based upon
these assumptions and claim validity only as they may be sound. Without
further explanation it is then to be understood that I ignore any possibility
of the ““ Outline ” having been prior to Miss Deeks’ work.

It would seem at the outset that any advantages that I may possess for
such an investigation would be highest in regard to that field of history
with which I am most familiar, viz. the Near East.”

Mr. RoseErTsoN: If you like, Mr. Irwin, we will assume your
familarity ?—A4. Yes.

His LorpsHIP: You were going to give that. We will leave that to

- cross-examination ?—A. Very well.
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Q. Bear in mind if you want to indicate any particular point upon.

which you would like to be cross-examined, Mr. Elliott would like to have
you make it known ?—A4. He may cross-examine me if he wishes.
Q. If that is the purpose—you need not extend it there. Go on.

WiTnEss : ““ So I begin here (that is with the history of The Near East)
but presently enlarged my scope slightly, so that ultimately my study has
embraced in general the topics represented by volume 1 and chapter
XXXTI—XXXIV of Vol. IT of Mr. Wells’ Qutline, excepting accounts of
India and the Far East——"

Mr. Erviort : . ‘“ India or the Far East 2—4. I have changed that
to India, because it is a little more what I want.

His Lorpsuip: Perhaps I ought to say, Mr. Robertson, in addition
to what I have just said, if we shall not be able to finish this reading this
afternoon, if the witness will perhaps indicate to you before you close his
examination this evening any points upon which he would like to expand
it, if you think it worth while to expand these points, you can raisc these
points before he closes his examination.

WitnEss : Pardon me, was your suggestion, as I come to certain points,
I simply indicate to Mr. Robertson ?

His LorpsHip: No, only Mr. Robertson will show you after the Court
rises.

WirnEss : ‘It is to be understood then that the conclusions to which
I have come are based upon and refer to these portions of the two works ”—

‘“ It is readily recognized that the investigation encounters somewhat
acute initial difficulties.

“ First; it would seem inherently improbable that a great and well-
known author such as H. G. Wells should lean upon the unpublished
manuscript of an obscure writer, the more so that his circle of friends is
said to embrace a group of brilliant literary men, and in addition he claims
in the writing of the ‘ Outline” to have enjoyed the collaboration of
scholars of the highest repute. To this, however, the following considerations
are relevant. We are not concerned here with Mr, Wells’ reputation built
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up by his numerous and diverse literary works, great as they may be;
the question rather is whether Mr. Wells of the ‘‘ Outline of History ”
has shown himself there a master of literary craft and an expert in historical
science so far removed from the level of Miss Deeks’ works that his having
borrowed therefrom is a priori absurd and the answer must be an emphatic
negative. The ‘ Outline” is a very shoddy ill-digested piece of work
devoid of literary excellence. I cannot recall a single passage that commends
itself as the work of an artist. As history it is commonplace in the extreme.
The work has no merits that would preclude it being dependent upon
an unknown writer. Indeed on the contrary, the striking deficiencies and
inaccuracies of Mr. Wells’ treatment, taken in connection with his imposing
array of scholarly collaborators implies rather cogently that there is
something deeply wrong.”

Mr. ErviorT: My Lord, this could never go in as evidence in chief
from any witness, and it is rather abusive, and I do not think it should go
on the record, because there is nothing to substantiate it, and it is a thing
that you would not expect from any man who professes to be a Professor
at Toronto University.

WirNess : My Lord, may I reply to that——

Mr. EruiorT : I think it is scandalous that a libel like this can be read
in open Court. It is not evidence my friend could get in if he was examining.

Mr. RoBERTSON : It is exactly the questions one would first begin to
ask on the subject, whether or not the work was of a high class, whether or

not he is an expert in that particular branch of history, or that the work
was one that seemed to be a work of very high craft.

Mr. ErLiorT : He expresses himself in abuse.

His Lorpsuip: Perhaps, Mr. Elliott, from your point of view these
sentences may just illustrate what I said a little while ago.. These may be
joints in the armour you know.

Mr. MooreHEAD : My Lord, I'would like to join in the objection, in
saying it should not go in as evidence. - ‘

Mr. ErLiorT : It makes a person a little indignant to think of a man
representing himself as a professor at the University of Toronto

His LorpsHrp: Never mind, the critics are not very tender of one
another.

Mr. ErvioTT : It gives one his complaints——
His LorDsHIP : Get on.

Wirness : ““ With advisers such as those, why did he not produce a
first class history of the World? We shall be obliged to return to this
point again and again and estimate its implication that his strange
obtuseness was due to his leaning heavily on another work. Then finally
this is to be considered, that for any man who is ready to make illegal use
of another’s work, there is distinct advantage of choosing the work of an
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obscure individual; the probability of detection and punishment is reduced
in direct proportion to his or her obscurity.

And second : There is the difficulty of the necessary and legitimate
similarities of these two works,”’

In the
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Court.
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If I might just in one sentence of description—I think that is a matter Evidence.

of which Mr. Elliott was speaking when he spoke of these things as

No. 12.

His Lorpsuip : Go on. W. A. Irwin.

Wirwess : ¢ There is the difficulty of the necessary and legitimate Examina-
similarities of these two works. Both purport to survey the history of the tion-in-

World; hence their subject matter is identical. There must, of necessity
be hosts of similarities. The investigation then is comphcated by the need
of differentiating between essential and non-essential resemblances. Actually
the difficulty here is much less acute than may appear. The subject matter
is so vast as to defy complete recounting. The selection of material may then
provide an index of relationship; then also order, arrangement and detail
of treatment of the various themes. This is readily illustrated and tested
by a comparison of any of the several well-known works that undertake
in whole or in part the objective of these two. It will be seen that they
differ widely; while telling the same story they find ample room for wide
individual diversity.

Third : There is the question of what sort of similarities constitute
evidence of inter dependence. Coincidence is a fact of the history of human
thought. One must reckon always with the possibility of admitted similari-
ties being due to the normal and independent reaction of different minds
to the same situation. Coincidence, however, is a weak vehicle, it carries
only so much weight. When more is put upon it it breaks down, not
necessarily by the improved cogency of considerations which it is asked to
explain, but merely by the added weight. The argument then will be
cumulative as well as qualitative. As similarities increase in number
but also in peculiarity, in intrinsic unimportance, in non-essential detail and
in fallacy, in the same proportion will the argument from coincidence fail,
until, it may be, breaking down completely, it leaves the claim of inter-
relation a proven case.

Fourth: But after established interrelation is the question of
dependence : may this interrelation not be due merely to a use of common
sources ? This is a question which in general cannot be finally answered
from the documents themselves. One must glean the admitted and
possible sources wherever available, and by careful weighing of the passages
determine what has been the direction and degree of influence. For this
I have found Miss Deeks’ and Mr. Wells’ statement of authorities highly

“valuable, but have sought to carry the investigation at times even beyond

these admitted sources. _

At first glance at the two works one is impressed most, not with their
similarities but with their differences. They differ in bulk. The “ Outline ”
is much larger. They differ also in proportion. This is perhaps best
illustrated by the account of pre-human life upon the world. * Web *

hief—con-
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passes the matter over hurriecly in a little more than one page; * Outline ”
gives roughly five chapters (III-VII), more than forty pages with a
wealth of detail scarce even hinted at in “ Web . They differ too, to some
extent in point of view, and special emphasis, and certainly in vastly the
greater bulk of the two works. The thread of the account, the actual
phrasing and succession of ideas are such that it would probably never
occur to the casual reader that there may be any significant similarity
whatever. It is to be admitted in regard to my own study that at just
about this point I was ready to hand the material back to Miss Deeks
and report to her that I could see nothing relative to her charges, but just
then I hit upon certain peculiarities in the account of a period with which
I am familiar. They were so strange as to carry strong presumption of
interrelation. They proved the clue in following up of which I have found
another side to the comparison of the two works; a side of remarkable
similarities.

First, in the larger features of the two works I have noted a number of
resemblances; to some of these I shall have occasion to return later, but
for the present their citation will suffice ,

I wish to show them, and if it be the wish of yourself and Counsel,
I would like to follow up, just a little, when I come to the end of this state-
ment— ‘

1. They have the same scope; beginning with the formation of the
solar system they survey the making of the earth, the evolution of rock,
and the long course of human career.

2. Their plans are very similar: much more so than a mere chrono-

10

20

logical sequence would demand. Of this we shall have much more to say

later.

3. They have the same theme or purpose (as distinct from their
ostensible topic): purporting to be outlines of history in the strict sense
neither is, but both use a sketch of history on which to hang or by which
to expound a particular theme, and that theme is the same in both, viz.,
man’s struggle for social values. Within this again both have a common
emphasis : both point from history the wickedness of war. This is not
unusual in social studies produced under the shadow of the great war,
but it is far from inevitable in works of history. The great Cambridge
Ancient History, the first volume of which appeared in 1923 which then
must have been in preparation while Wells was writing, if not Miss Deeks
also, has no such emphasis. In one aspect of this social interest the two
works diverge widely; The “ Web ” stresses feminism to exaggeration;
Wells, in the main, will have none of this.

4. Both neglect to the point of omission all that phase of human
achievement that may be called cultural. In striking contrast to better
histories in the field, some of which Mr. Wells puts forward as his
authorities, we have very little about Art, Architecture, Literature, and,
notwithstanding certain apparent exceptions very little about religious
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development—and I wish to add also, little or nothing about philosophy,
and the whole history and development of human thinking.

5. As histories both are sadly out of balance. They both give undue
bulk and emphasis to Europe and Western civilisation. This may well be
elucidated under a number of sub-headings.

(a) Both give inadequate treatment with the ancient East with its
four thousand years of great achievement.

(b) Both give disproportionate space to Greece, Macedon and Rome
although * Outline ” apologizes for this in regard to Rome.

(c) Both overlook  Achaemenian Persia "—though I might explain
that is a great Persian Empire—a period from 538 to 321 B.C.—save as
an adjunct to Greek history, and both largely ignore later Persian history.

(d) Both neglect the Seleucid and Ptolemaic empires—I might explain
these are the two great empires, Seleucid of India and Syria and Ptolemy
of Egypt—save for casual reference in the account of Rome. Both have
undertaken to redeem this by some emphasis upon the Alexandrian
Museum.

(e) Both offer very unsatisfactory treatment of Israel and Juda:
They give large bulk to the early period, they stress Samuel, Saul, David
and Solomon, and then trail off into a cursory survey with most casual
reference to the great work of the Prophets. At the captivity both dropped
the story with scarcely comment to cover all the long and important period
until the birth of Jesus.

(f) Both give only casual reference to the Ottoman Turks, though
their place in European history was for three centuries of almost prime
importance.

(9) Both neglect Tamerlane : “ Web ” does not mention him. * Out-
line ” gives him one quite inaccurate paragraph (II p. 132). We will develop
that later.

(h) Both neglect almost totally the Near and Far East after Roman
times, save that * Web * refers to Mohammed ; ‘ Outline > gives him and
his work a chapter, and another to the Mongols and then refers to the
Far East in its account of XIX centuries.

Now it is at that point I would like to diverge a little, it it is worth
while in regard to the identity of the two plans. I propose to come to it
in a little detail towards the end of my evidence, where I will survey them
in some detailed manner, and point out very striking similarities.

For the present this—they make a most unusual beginning, a very
remarkable beginning in undertaking to survey the history of mankind,
they start away back with the beginning of the solar system, and then from
that, with long interval from that until the coming of man, much the same
general scheme—there is a wider difference there than a little later on, but
the same approach to it, and then coming into human history, you will
find step after step there tracing practically identically the same points,
and points where the plans of both are wrong, sadly out of proportion
with implications that simply they are contradictory of known facts of
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Inithe  history upon that point, in a detail where both go wrong here, and the
Supreme  peculiar thing is, in the face of these works which Mr. Wells submits as

Court.  hig authorities, he has refused to follow the correct course of his authorities,
Plaintifs Das chosen rather to go wrong with Miss Deeks’ plan.

Evidence. I could develop that further, but as I come to it a little later, there is
——  nothing further I should say on it now.
Wl\JT:Ilr%m Mr. RoBERTSON : It comes in very fully later on.—A4. Thank you.
Examina. “It will be seen from this that the two works are very deficient as
tion-in- Histories of the World, and that their deficiencies parallel rather closely. -
Chief—con- However, for the present I wish to establish from this no more than that 10
tinued. the two are of one class. Whatever significance may attach to such general

resemblances, whatever cogency indeed may exist in peculiarities of plan,
really conclusive evidence will be found, if at all in details of related
passages affording minute similarities of ideas, words, literary structure,
etc.—possibly I should explain here I have slightly altered my reading
here.

His Lorpsuaip: Go on.

WiTNEss : Going to a study of detailed passages, because in a close
detailed study of words and phrases and succession of ideas, we will have
there what will constitute, I think I may say, conclusive evidence, and 20
to these we now turn—we come first then to the opening of the two works—
“Web 7, page 1, and “ Qutline ” page 3—which really is the first printed
page of the work. '

I would like to read a little of this, just to let them make their
impression—reading first from ‘“The Web ”, “In the beginning! ! '—
There floated in the immensity of space a speck, comparatively, but in
reality a prodigious “ nebulae ” which in the course of time became con-
centrated into a focus of heat and light known as—the sun. The sun as it
pursued its immeasurable path through space, at times threw off masses
of cosmic matter, and these masses became planets ’—then pass on a 30
sentence, ‘“ Thus the sun and its planets form the wonderful solar system
which we call ours—and which is surrounded and adorned by multi-
millions of stars scintillating in the incomprehensively great and well
regulated universe beyond ’—and then a list of the planets. So much from
“Web ” for the moment.

“ The earth on which we live is a spinning globe, vast though it seems
to us, it is a mere speck of matter in the greater vastness of space ™.

Then he has a paragraph developing the character of space in which he
brings in the fixed stars and this sentence, or number of sentences, ‘‘ These
fixed stars are so far off, that for all their immensity, they seem to be, 40
even when we look at them through the most powerful telescopes, mere
points of light ”. And then the next sentence, ““ nebulae ”’, in the next
paragraph, ““ one star, however, is so near to us that it is like a great ball
of flame. This one is the sun ”’. Passing over to page four he starts the
page, ““ These are difficult figures for the imagination ”’, then he goes on
there to develop the immensity of space. On page five he has a little about
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the three coats of the earth to which we will return later, and at the
bottom of page five, he comes to this, strangely enough,  vast ages ago the
sun was a spinning, flaring mass of matter, not yet concentrated into a
compact centre of heat and light, considerably larger than it is now, and
spinning very much faster, and that as it whirled a series of fragments
detached themselves from it, which became the planets. Our earth is one
of these planets , and the balance of his chapter concerns itself with the
slowing down of the solar system.

I return then to my manusecript, ““ The first thing to note here is the
identity of beginning of these two ostensible histories of mankind : both
immersed themselves in the measureless ages before the World was. It is
nothing short of an absurd beginning. One is reminded of the Professor
lecturing on the French Revolution : at the end of the first term he had
advanced as far as the times of Rameses the Great: it is the more
remarkable in that Wells, by his evidence, appears to have been pressed
by his publishers to observe a limit of two hundred thousand words, yet
here he throws away space on quite irrelevant and unnecessary pre-
liminaries. However, too much must not be made of this; it is a somewhat
notable similarity, but then a few (I have inserted the phrase a few) other
histories of the World have made the same start, or at least referred to it.
To some of these we shall have occasion to turn in a moment.” And this
comment there—it is notable at this point that the work which Miss Deeks
has used as her authority, Duruy’s Outline History of the World, the later
edition began at the same point. The later edition, I think the edition
of 1912 has abandoned this preliminary material but begins there with
human life.

Mr. MoOREHEAD : ). What is that again ?

WirnEss : This is a later edition of Duruy’s History of the World, the
same work.

His Lorpsurp : All right, get on.

Wirness : My point is, the significance of my point is, his publisher
should have abandoned that early thought, it is s1gn1ﬁcant of the trend
of thought.

“In the meantime it is to be noted that Wells’ explanation (in his
evidence) of this feature of his work is less than satisfactory. He invokes
the example of Helmholt, but the inference of Helmholt is to deprecate
this course. He implies rather that the correct point of departure is a
study of geography—enthropogeography (I have the Helmholt work here
I could read the passage if it is necessary).

His LorpsHIP : Get on.

WiTnESS : It is notable too that both ““ Web » and * Outline ” present
the old La Place theory of the origin of the solar system. Mr. Wells in
his examination excuses his course on the ground that Jean’s or
(Chamberlain’s) theory was made public just about the time of the printing
of “ Qutline ” hence was too late for him to use, but this is much less than
the fact. In the Grolier Society’s book of History—a work of popular
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style—the first volume of which was published about 1914, Jean’s and
Chamberlain’s views are presented and discussed as scientific theories
even then beyond the stage of novelty.

With whatever of cogency may be felt to inhere in these considerations,
we go on to a close examination of the two treatments. Here we find the
same detailed ideas, the ° Outline” expanding and expounding certain
of them as the immensity of space, the relatively thin film of atmosphere
surrounding the earth, allowing for a few other minor comments likewise

related to the main ideas it remained then that with but one exception

the slowing down of the solar system to which “ Web > does not allude
the totality of ideas of the two isidentical. Now thisis notable : for granting
their common point of start it was by no means necessary that they should
include all these ideas and exclude all others. The treatment in related
works is in contrast.”

I have a number of other words here, not to waste the time of the
Court, a little later I want to read perhaps selections from two or maybe
three of them. I have others, but won’t take up your time with them,
and when I come to read them, the reading will be relative to this point
as well as at the point at which I bring it in.

“ But even more important is the detail of presentation of these
ideas. Both start with a floating (or spinning) cosmic body which both
describe as ““ a speck,” comparatively (or as it seems to us) which though
vast or prodigious is small in ‘‘ the greater vastness or immensity of space.”
My alternate wording, you see at once is the different wording of the other
book.

“ Now those two sentences are identical .

It is quite out of the question that they arose independently. There
is certainly some common source or suggestion back of their resemblance.
But we go on, ‘“ Web ” is here speaking of the sun; * Outline ” of the earth,

but at the foot of the page 5 it turns to tell of the sun, and then it gives us.

palpably and identically this same sentence of “ Web ”, reshaped it is
true but retaining an astonishing verbal identity. Note these parallels
and resemblances.”

WirrNess : If T might just read these two sentences to make their
own impression again, reading first from “The Web”. “In the
beginning there floated in the immensity of space a speck, comparatively,
but, in reality a prodigious nebulae which in the course of time became
concentrated into a focus of heat and light known as—the sun.” Then
‘ Qutline ”’, *“ they consider (he is referring to astronomers) they consider
that ages ago the sun was a spinning, flaring mass of matter, not yet con-
centrated into a compact centre of heat and light, considerably larger than
it is now, and spinning very much faster.”

I'return to my manuscript, these comparisons :—

Web—In the beginning. ’ Outline—vast ages ago.
Web—{floated. Outline—spinning. _
Web—concentrated into a focus of Outline—concentrated into a com-

heat and light. pact centre of heat and light.”
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WirNess : Just one comment there again (at the bottom of page 11)
observe there then the detailed identity there. He did not even change
the order of the words there, heat and light, the only change in these two
phrases, instead of ““ focus ”’, he writes, ‘ compact centre ”’, and the context
is the same, the very same context gives us a part of two sentences practi-
cally identical.

His Lorpsure: Go on.

WirnEss: Web—Masses of cosmic matter ”—that is in the next
sentence in Web. ¢ Outline "—mass of matter.”

The full effect is secured best by reading the two sentences in close
sequence. It is seen both start in the primordial ages when the sun was
but “a flaring mass of matter”, or a ** prodigious nebulae”, which later
‘ concentrated into a focus (or compact centre) of heat and light”.

- It is to be observed then that both immediately, Web in the next
sentence, Outline in this same one speak of the formation of the planets
by the detachment of certain fragments. Both mention the earth as one of
these, and both refer verbally in this same context to the solar system.

Now these passages take us a step further. The interrelation here
cannot be explained as dependent upon a common mere suggestion; the
dependence is documentary. Either, one is dependent upon the other, or
both have used a common source and followed it closely.

As corroborative of this position we pick up other similarities in the
two accounts : the word * immensity,” Web line 1, Outline page 1, line 11.

Nebul®e, Web, line 2—Outline page 1, line 15—both refer to the stars,
Web, line 12, and Outline page 1, line 5.

Both describe the movement of the planets about the sun : * revolve,”
Web, line 7— circle,”” Qutline page 4, line 14.

Note the similar. climactic sentence structure (I mean how the sentence
comes to climax and in the other to a culmination), *‘ concentrated into a
focus of heat and light known as the sun,” Web lines 3 and 4—* Flaring
centres of heat and light, the fixed stars,” Outline page 1, line 5.

“ Incomprehensively great . . . Universe.” Web, line 12, and * diffi-
cult figures for the imagination.”” OQutline page 4, line 1.

Compare too, Web, page 1, lines 1 to 6 of paragraph 2, with Outline
page 5, lines 5 to 8 and line 12. Web reads, “ The earth, therefore, was a
tiny fragment of the sun which, as it cooled became extinguished and
gradually concentrated into a solid crust of land covered with water above
which, however, high portions of that land emerged, and thickly enveloping
it all was the air—a gaseous fluid saturated with carbonic acid and nitrogen.”
Comparing the Outline, “ Its surface is rough, the more projecting parts of
the roughness are mountains and in the hollows of its surface there is a
film of water, the oceans and seas. This film of water is about five miles
thick at its deepest part—that is to say the deposit oceans have a depth of
five miles. This is very little in comparison with the bulk of the World.

“ About this sphere is a thin covering of air, the atmosphere "——
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Then turn to my manuscript—" We have here the same three layers
of the World : the rough surface of land, the pockets of water and the film
of air. They are presented in the same order, and it is of importance to
note that Miss Deeks claims this order is an original feature where she
deliberately diverged from her authority, and as well the order is in the
reverse of that in the Encyclopadia Britannica article on Earth.”

Mr. Wells has very frequently cited the Encyclopeaedia as his authority,
but here he is closer to Web than to the Encyclopzdia.

His LorpsaIip : We will stop here, Mr. Robertson.

As to the Exhibits, the Court Officials say they do not want to take the
responsibility of these Exhibits—the parties, I understand value them very
highly—unless they have access to the Sheriff’s vaults, and the Sheriff’s
vaults close at five o’clock.

Do Counsel desire they should be kept out.

Mr. Erviort: The only one I value is the original manuscript of
* Qutline.”

Mr. RoBERTSON : They are all original manuscripts. It is well they
should be taken care of.

Mr. Erviort : I think if the original manuscript were to be put in the
vault the rest could be kept out.

His LorpsHIP: Arrange with the Court officials to give them time
enough to get them in to the vault.

His LorpsaIp: Court will adjourn until half past ten on Wednesday.

Pror. W. A. TRWIN.
Examination resumed by Mr. ROBERTSON.

Mr. ErvuiorT : What page will he take up ?

Mr. RoBERTSON : Thirteen.

Q. You were proceeding with your opinion. I think you had reached
page 13 of the document which you were dealing with. Will you continue ?
—A. T think I had come on page 13 to some point in the first paragraph
there. I shall pick up at just the point which I had marked when I had left
off.

I was commenting on the order, that the order in this particular passage
is just about the reverse of what you have in the Encyclopzdia Britannica,
which Mr. Wells intimated as one of his authorities.

Mr. Eriorr : Are you reading ?
The WiTnEess : I will take up immediately in the last of the paragraph :
Observe too the same structure of sentence in regard to the atmosphere :

“The air, a gaseous fluid saturated with carbonic acid and
nitrogen.”
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“ A thin covering of air, the atmosphere ”—from the Outline. That
is, both qualify the word “ air ” with a descriptive expression in gramma-
tical apposition.

Now it is to be granted that the detailed plans of the entire passages in
two works differ considerably, but yet the difference is such as might well
evolve from the scheme of “ Web.” Starting with the earth, as against the
sun in Web, Outline runs through just about identically the ideas of Web,
expanding the conception of the vastness and emptiness of space, and the
smallness of the locale of life, and then returns to Web’s scheme and goes
through it again this time in full imitation centering upon the sun. So that
examined carefully the difference of plan is mainly one of re-duplication.

It is worth while to cite here a few parallel accounts in other works.
The uniqueness of the record in these two and their identity is then the more
apparent. '

If I may, I will give up the reading just for a moment, and turn

His Lorpsurp: I had a copy of Professor Irwin’s report and a copy
of the parallel columns with the papers on my desk. I can follow it. Go on.

Wirxness : I have brought along a number of works in which there are
accounts of the creation of the world which are quite comparable in their
general purpose, that is they are popular, simple surveys of their subjects.
That is, the writers there have undertaken to do just the sort of thing that
both Mr. Wells and Miss Deeks were doing here. I suppose it would be
relevant to read all of these, but I do not want to waste the time of the
Court in that way.

His LorbsHrr: We must have some limit.

WirNEss : So that if I may, there are brief statements in three of these
works which I would like to present.

The first is the work on History, The Grolier Society’s Book of History,
of which I spoke. I want to read a passage from it, which is quite indepen-
dent and tells just the sort of thing which Mr. Wells is thinking about. The
other two are related in the way I have explained to Mr. Wells’ account,
and the comparisons are of some value. I suppose, particularly for the full
effect of this comparison, I should read again the accounts in Web and
Outline, but I pass by that.

Mr. Erviorr: Have these books been used by either of the authors 2—
A. Mr. Wells does cite this as one of his authorities. That is a composite
work by Professor Lull of Yale. The first article is by Mr. Barrell.

His Lorpsuip: That is, Evolution of the Earth by Lull ?—A4. Mr.
Wells cites it under the name of Burrell. There is a little work by Hoyland,
A Brief History of Civilization. This other one I bring in as an entirely
outside work, just to illustrate the point that a man in telling the thing in
the same popular way does not need to say the thing in the same way as
Mr. Wells did. That is Volume 1 of the Grolier Society’s History. The
date is not given but it brings the material down to about 1914; some
later items are, in the later volumes, in 1915; I think I am safe in saying
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1914. Here is a passage Whlch I wish to cite as a reasonable starting pomt
at page 79 of the Grolier book.

Hrs LorpsuIip : What is the title of it ?—A. The Book of History.
The title of this particular chapter is The Coming of Man and the Beginning
of the Earth, by Professor Sollas : *‘ Laplace assumed as his starting point
the existence of a nebula, formed of incandescent gas, and extending beyond
the limits of the outermost planet of our system. It was in rotation about
a central axis, and possessed in consequence a disklike or lenticular form.
Radiating its heat away in all directions through surrounding space, it
grew continually colder, and in cooling diminished in bulk. As a consequence
of this contraction its rate of rotation increased, till at length the centrifugal
force of the outermost part became so great that it could no longer continue
to follow the contracting mass within ™ . .

I had intended reading about twice as much but I think that is suffi-
cient. He is telling the same story in very different language. The point is
that there is no need to use the words which Mr. Wells used in telling the
story.

His LorpsHrp : Deeks used the word * nebula ”?—4. Wells had it
in the plural, but it is perfectly grammatical there as he uses it.

I turn then to the Hoyland book, A Brief History of Civilization. My
point of contact here is that the work published in 1925 carried a foreword
in which he explains that he is heavily indebted to Wells Outline of History ;
and one needs to look into it but a very short distance to realize that the
entire thing is just an outline.

@. How could this be of any significance as bearing upon the question
raised as to the resume of the Outline ?—A4. This illustrates how a man’s
mind will work when he is frankly copying. I want to make the point of the
distance between this and Mr. Wells, as approximated between Mr. Wells
and Miss Deeks.

His LorpsHIip : The difficulty is that if we pursue all the ramifications
of discussion and exhaust all the things that appeal to you in detail, we
shall consume an enormous amount of time, bearing in mind that we are
dealing with eternity, almost.

Mr. RoBERTSON : I have not yet read from Mr. Wells’ depositions, and
he says at one place in his examination for discovery, in answer to the
question, How is it you do it in this way that Miss Deeks did it ? What

other way was there to do it? The point is that a man might write an.

account of all this and not write it in the way that Miss Deeks wrote it.

His LorpsHre: Of course there is only one story, but it might be
put in a multitude of forms.

Mr. RoBERTsON : We say that it is almost-impossible that two people
writing independently on the subject could have been so close on the whole
of the history of mankind, and it is not found anywhere else.

Mr. Erniort : My friend should not give evidence.
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His LorpsHrP: I do not want to interfere, Mr. Robertson, with what
is no doubt a carefully thought out plan of presentation; but the cross-
examination is often much longer than the examination in chief.

Mr. RoBERTSON : We have taken great care, and since the witness
was in the box we have seen if something should not be done to shorten it.
The Professor is not going to make it any longer than is necessary to state
his point.

His LorpsHrp : There are practical limitations which, of course, are
not binding upon Miss Deeks or Mr. Wells.

WrrnEss : I will observe your wishes and shorten it as much as I can.
This then is the account which this writer produces as a resume of Wells’
account :

* Countless ages ago the sun, the earth, and all the planets,
with their moons, formed one huge mass of flaming gas. As it gradu-
ally cooled, this mass of incandescent gas, which was revolving
rapidly, threw off fragments, which, gradually solidifying, became
the planets and their moons. Being very much smaller than the
parent-mass, these outling members of the Solar System (as the
whole is called) cooled much more rapidly than the sun in the centre.
Thus in time our earth reached its present state.”

And so it goes on but I think I will drop it at that.

His LorbpsHre : That is one theory of one school of thought ?—A4. Yes.
The copy of Mr. Wells is quite distinct—his words are framed together very
differently.

Now the other one is this, which Mr. Wells does cite as one of his authori-
ties. I think he has a footnote at the end of the first chapter by Professor
Barrell, in Evolution of the Earth, published under the name of Lull; the
first essay is by Barrell, once again to compare his account of the Laplace
theory—this will be on pages 10 and 11 :

“ Laplace postulated an original nebula as a very hot, gaseous
mass extending beyond the, orbit of the farthest planet and possessing
a uniform rotation throughout, as if it were a solid body. Its size
was the result of a balance between expansion from its heat and con-
traction from its gravitation. As it lost heat it contracted, with
the same energy of rotation that it possessed before, necessarily
revolving on its axis in a shorter time. At last a stage was

reached where, in the equatorial belt, centrifugal force balanced
gravitation and the matter subjected to this balance of forces could
sink no further.”

Mr. Erviorr: . What page is that from 9—A. From the bottom of
age 10 over on to page 11. I think that makes my point. There is one
other little comparison, but the point I was making, I think, is sufficiently

made.
There are a few features in Barrell’s whole chapter that are worth

speaking of in connection with Wells’s story.
z G 2968 P
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In addition to a comparison of the bulk of the sun to the other bodies
of the Universe, he has there a reduction of the bodies of the solar system to
a small scale, so that we could realize their relative size. It brings the earth

down to about the size of a pea, and brings everything else down to that

scale. You see at once that is closely related to Wells’ first chapter. Wells
has the same idea. '

It seems, then, that Wells really was using Barrell, as he claims. I do
not think he was, for reasons such as these—if I might qualify that, I might
say this, that I think if he used it at all it was only in the sense that he had
read it a long time before, and remembered certain features and wrote
from his recollection of those features. And the reasons I believe he was
not using Barrell as an authority at hand are these : Barrell presents the
Laplace theory and goes on at once to criticize it; and he presents several
other theories and really places more value upon the other theories. The
Laplace theory, according to Barrell, was outgrown; but it is the Laplace
theory which Wells uses.

Beyond that there is this peculiar feature of it. In his evidence, Mr.
Wells was asked to explain how it was that he used that Laplace theory,
why he did not say something about Chamberlain and Jeans’ two books, his
explanation was, Oh, Jeans’ work came out in 1919 and it was too late to
use. But here is the precise work which he claims as his authority, and he
did not use it. I think it is rather cogent evidence that he was not using
Barrell as an immediate authority.

Now, just one other consideration there, perhaps not quite so cogent as
that, but I think worth noting, that the whole structure of Barrell’s chapter,
the succession of ideas, is totally different from Mr. Wells’ chapter. And

with that I return to my manuseript, beginning again, then, at the top of

page 14 :

““The conclusion is inescapable. We have here documentary
interdependence. No brushing aside as “ common knowledge * will
suffice.”

In referring to “ common knowledge” I am referring to Mr. Wells’
explanations. He wants to explain these as though they were common
knowledge.

“Close detailed, even verbal and phrasal identities such as we
have here in such numbers do not arise other than by documentary
inter-relation.”

Now one other digression, for a brief moment, if I may. I want to speak
briefly of a matter which, your Lordship, I feel that I ought to apologize
for. I recall the Old Testament warning, Let another and not thine own
mouth, praise thee.

In presenting here the opinion which I have just read, I am not giving
you a garbled, offhand opinion, of some mere novice in this work. I have
a right to speak in matters of this sort. I may claim a specialized training
in work of this sort for more than 20 years past. Whether there is the further
qualification of some native ability for it, obviously, I leave to the Court
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to decide for itself; but I think I may, even with some natural reticence,
stress this, that I think I have had an unusually good training for a work
of this sort. As an undergraduate, as a graduate student, both on the
staff of the University of Toronto and the University of Chicago my
academic work has circled about this ground. In the work of Oriental
languages we are faced all the time with subjects of this sort, the internal
evidence of documents. I speak as one who has a right to speak.

His Lorpsuip: I assume that was the reason, perhaps, why you were
selected.

The WirnEess : Thank you. Returning to the document :—

“ The question then remains of the identification of this docu-
mentary authority. Miss Deeks puts forward Duruy’s General
History of the World as her one source. Certainly she drew from it
and drew heavily. But Wells contends in his evidence that he did
not use, nor even know Duruy, and indeed at several points his work
agrees with Miss Deeks’ as against Duruy. The possibility of another
writer having drawn on Duruy with the same heavy dependance of
Miss Deeks and yet by coincidence having adopted the same features
of original divergence from his, is so remote as to merit no considera-
tion. Still stronger is the improbability of some source back of
Duruy which will explain the similarities of Web and Outline. The
argument then is simple : the similarities of Outline to Web are
due to some documentary source which Mr. Wells used. That
source was not Duruy, it was not a source of Duruy

Mr. Erviort: How do you know that ?—A. I have spoken of that
just now.

His LorpsHIP : Let us reserve that for cross-examination.

The WirnEss: “ It was not some unidentified dependant of Duruy;
there is no possibility left but that it was Web.”

Mr. Erviorr: I thought that was what the Court had to decide.

His Lorpsuip: Oh, well, experts can anticipate the views of the
Court. I suppose that is what they are brought here for. Go on.

The WiTNESS :  Briefly, these two parallel passages prove conclusively
that Mr. Wells used Miss Deeks’ work. If that be all the case requires, we
need go no farther unless indeed to swell the total of evidence.

“ There is, though, yet another phase of the question : How did he use
it? The answer demands no intricate argument. The detail of verbal
similarities, the identity in order of minor ideas, the sentences of similar
structure show clearly that Wells’ rewriting of Miss Deeks’ story is not a
re-telling of a remembered account read yesterday or even an hour ago.
Making all allowance for possible unusual feats of memory the situation
quite clearly was that the manuscript of Web was at hand as he wrote,
if indeed it did not actually lie open before him. In any case his reading
of this particular passage of it was so recent that his writing was to all
intents and purposes a copying and expansion thereof.
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The second point : We pass on now to page 57 of Outline. There is
there a passage parallel to material on pages 2 to 3 of Web. In the Outline
page 57, lines 10 to 16 : ‘ It was half ape, half monkey ; it clambered about
the trees and ran, and probably ran well, on its hind legs upon the ground.
It was small brained by our present standards, but it had clever hands with
which it handled fruits and beat nuts upon the rocks and perhaps caught
up sticks and stones to smite its fellows. It was our ancestor.

Through millions of simian generations,” etc.”” In the Web, page 2,
from line 17 to page 3, at line 8 :—

‘“ And in the course of, probably, millions of years an animal was
developing with a relatively enormous brain case, a skilful hand, and
the distinct pecularities of male and female. Both male and female,
together, dwelt in caves and trees, and roamed the forest feeding on
nuts and fruits and living much the same as the man-like ape of
Borneo today, the gorilla and the chimpanzee of Africa who live in
families—the female caring for the little ones, and the male usually
scurrying the forest in search of food for them, although he is quite
unconscious of his fatherhood and often even quite indifferent to the
welfare of his consort and offspring. Thus those animals developed
an inveterate tendency to throw stones, flourish sticks, and in general
defeat aggression and supply their needs and desires by means of not
only physical strength, but also of wit, and; in conformity with the law
of cause and effect, they steadily progressed by imperceptible degrees
until finally they emerged from the animal into mankind—savage
mankind, it is true, but nevertheless mankind. The physical change
from animal to human was extremely slight,—not even a step, as
was also the advance in instinct—that first gleam of intelligence.”

My argument goes on the presumption that these passages are at hand
and can be referred to.

His Lorpsure : Both books are in 7—A4. Yes.

“It is seen at once that Outline is much more compact and
omits certain ideas of Web, such as the diverse habits of the sexes,
and the progress of biological evolution, but these differences are
minor. The striking thing is the close identity of ideas, at certain
points their identity of order and even in some cases identity of word-
ing. The following tabulation will show this. For full cogency

it must be remembered that the entire passage in Outline occuples
only seven lines :

Web : Mulions of years.

Outline : Millions of simian generations.

Web : An animal with a relatively enormous brain case; a
skilful hand.

Outline : One particular creature . . . it was small brained by
our present standards, but it had clever hands.

Web : Dwelt in caves and trees and roamed the forest.
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Outline : It clambered about the trees and ran, and probably  Inthe
ran well on its hind legs on the ground. Supreme
Web : Feeding on nuts and fruits. Court.
QOutline : It handled fruits and beat nuts upon the rocks. Plaintiff’s
Web : Much the same as the man-like apes of Borneo today. Evidence.
QOutline : It was half ape, half .monkey.
Web : Tendency to throw stones, flourish sticks, and in general _ No. 12.

defeat aggression. %V A. Irwin.
Outline : Caught up sticks and stones to smite its fellows. tigﬁﬂﬁfl &
Web : Emerged from the animal into mankind. Chief—con-
Outline : It was our ancestor.” tinued..

Mr. ExriorT : He was a nice animal to have as an ancestor.

The WirNEss: “ But in addition there are a few points not easily
tabulated. Web’s emphasis upon the role of °wit,” ‘instinct’ and
‘ intelligence ’ in this evolution, compare Qutline’s two section headings
here: °tradition comes into the world,” and ‘ An age of brain growth.’
Note too how both, just as in the first passage discussed, qualify an adjective
with a comparison. Web speaks of this creature’s ‘relatively enormous
brain case’ and Outline reversing the direction of contrast says ‘ It was
small brained by our present standards.” Observe too the climactic structure
of both passages : in both the reader is held in suspense until, the description
ended, it is announced by Web, ‘ they emerged into mankind ’ : by Outline
‘It was our ancestor.” There is too a close detail of succession of ideas
midway in the passages, if we but ignore the material in Web which Outline
omitted, thus : The brain, the clever hand, fruit and nuts, sticks and stones,
and fighting. There are included in Web’s order at this point, two other
ideas which we have listed as paralleled by Outline : habitation in caves,
trees and forests, and also the anthropoid apes. Apart from that slight
disarrangement this simple passage is a transcription in identical order,
and in closely related when not identical phrasing. :

Here again documentary inter-relation is proven beyond possibility
of dispute. The question is one of sources. Web used Christie’s Advance
of Woman and also a passage in James Harvey Robinson’s essay on The
History of History, quoted in Thomas’s Source Book of Social Origins.
Robinson in turn has quoted from Sir Ray Lankester’s Kingdom of Man.
Her sources then are Christie, Robinson and Lankester; she has leaned
heavily on them, some of Lankester’s words coming through this double
citation with accurate reproduction. Beyond these sources is her own
original touch. Wells, as before, declares no sources.”

His Lorpsuip: Was not Lankester one of Wells’ collaborators ?—
A. Yes sir, but my point is that at this point in the argument he does not
cite him nor cite this particular work. And you will observe that since writing
that, I have struck out the words * as before.” I realized that Wells had
cited Barrell.

From Christie Miss Deeks drew only the reference to fruits and nuts;
this is not in Robinson. It may be assumed that with his apparent
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misogynist bias Wells did not use Christie. The question then is, Did both
use Robinson? But we have these agreements of Web and Outline as
against Robinson.

First, Millions of years (or generations). Robinson speaks only of
‘ millenniums.”

Second, the creature’s simian character. The nearest Robinson comes
is to refer to its hands.

Third, Dual arboreal and terrestrial habits.

Fourth, Fruits and nuts. These as human food are mentioned in
gVells’ authority quoted on page 82 of his work, evidently Worthington

mith.

Fifth, The climactic structure of the passage.

So clearly the resemblances are not due to a common use of Robinson.
And when we turn to Lankester the argument is weakened only by the
elimination of this fifth point. Clearly then the common source was likewise
not Lankester, either ultimately or mediately. Then there is the possibility
again of the unknown source which had accidently given the same original
features as Miss Deeks, but again this is so remote as to be negligible. So
we find conclusive evidence here again that Mr. Wells has taken a passage
from Miss Deeks, only thinly disguising his plagiarism by a few slight
alterations and, as above this is written so immediately from Miss Deeks’
passage that he must have turned practically direct from her manuscript
to his own writing.

Third. We move on now to pages 98 to 100 of the Outline. The
parallel passage is on pages 5 to 6 of Web, although there is another related
one on page 13. Web is here eulogizing savage woman, and her importance
in the evolution of what later became civilization. She ascribes to her the
following inventions or discoveries: building huts, agriculture, including
seeds, and also roots and tubers, implements, water conduits, milling,
medicine, baskets, fire, cooking, pottery, domestication of animals, prepara-
tion of spices, sweets and bread, weaving, clothing, canning and use of skins
for clothing and tents. In the supplementary list on page 13, housing,
agriculture, and artistic sewing and dyeing as the beginning of painting.
The implication of the entire account is that life in that age was idyllic and
woman was highly cultured.

Now, Mr. Wells’ passage here, as distinct from previous comparisons,
denies all this. In such generally deprecatory tones, he refers to intelligence,
art, domestication of animals, cooking, pottery, housing, tools, skin tents,
bow and arrow, cultivation of grain and vegetables, women, clothing,
sewing, painting and printing designs on skins, textiles.

There is it is granted, no reason why Outline should not have come at
about this point, to some discussion of the character of savage life. Nor
can it be denied that his authorities probably provide a basis for most
everything he has said here. The peculiarity is the concentration of all
these points in one compact passage. And there are, too, certain strange
features of the treatment which, to say the least, correspond to Web’s
ideas. Perhaps the most striking is his comment on women. The whole
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tenor of the passage is a disparagement of savage intelligence and its

attainments; the information at this point that the women were small
squaws and grossly fat is dragged in. The same remark applies even more
emphatically to the astonishing detail that the women were smaller than
the men. Who cares whether they were or not ? What has it to do with the
main theme here? These ideas have no logical connection whatever so
would seem to be suggested by some authority which Wells is following.
And certainly Web provides just the required example. In connection with
this passage of eulogy of women’s attainments it tells us, page 8, that
‘““she became physically more finely developed and often even stronger
than he,” and on page 13 refers to “ the diminution of her size and physical
strength,” when men took over agriculture. Other features of note, common
to both, are reference to grains and vegetables in agriculture; association of
the invention of tools and implements immediately or implicitly with
building ; connection of painting with the ornamentation of skin clothing.

The passages lack that compact sequence and identity of idea, and more
particularly similarity of phrasing which we have found hitherto. The
possibilities of suggestion from independent sources are in the same propor-
tion less easily checked. So on the whole the argument is less cogent.
However, with the fact established that Mr. Wells was using Web there is
strong a priori probability that the resemblances at this point are again due
to such use. This would most readily explain his mood of contradiction here;
he has found in Web information that he knows to be wrong so he denies
it with emphasis; there was no pottery, no cultivation, no buildings, etc.
His disparagement of women then becomes funny; he seems to say, Yes,
your fine woman who was a paragon of virtues—she was nothing but a
squaw and too fat at that!

And with that I think I will just omit the next page and not go into the
discussion of it. It is cumulative. There is a great bulk of cumulative
evidence which I am passing over, little points which in themselves do not
prove dependence, but the great number of these minor similarities are
pretty hard to explain other than on the basis of relationship.

There is a strong cumulative argument on the basis of these minor
similarities. I pass over these too and come to what I have numbered as
Four, on page 22.
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The accounts of ancient Egypt provide some remarkable parallels of °

information, though little of verbal identity. It is to be noted that Outline
has material not found in Web, as also Web has a little not represented in
Outline. The similarities which we shall note pertain obviously to aspects
of their common material, but as well to the omission by both of highly
important facts.

The first point to examine is of a preliminary character. Both works
give Egyptian history a lower antiquity than Babylonian ; this is apparent
not alone in their order,—I mean that both come to the discussion of
Babylonian history first,—but by definite statement : Web, page 22, last
paragraph, line 1 ; Outline, page 184. The prevalent view at the time of their
writing was the reverse, and all three of Wells’ ostensible authorities,
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Breasted, Hall and Browning, turn first to Egypt. On the other hand, in
Helmholt’s arrangement of topics we come to Babylonia at the opening of
Vol. I11, and Egypt near the end, but he certainly implies no chronological
sequence by this, and the content of the accounts of the earlier periods of
the two lands leave one baflled as to priority.

To digress there just a moment, Helmholt, of course, is cited by Wells
as one of his authorities, and the fact that Helmholt does bring Babylonia
at the beginning of his volume and Egypt at the end is immaterial. Between
the two he has a mass of material about savage Asia and savage Africa
and a lot of things; but the plans are so different that it has no bearing at
this point.

But even more notable is Wells’ inconsistency. On page 184 he speaks
of the excavations at Nippur having unearthed evidence of a city * as
early as 5000 B.C., and probably as early as 6000 B.C., an earlier date than
anything we know of in Egypt,” but later, after a paragraph on “ Stone Age
remains in Egypt . . . of very uncertain date’ both Paleolithic and
Neolithic (hence obviously of great antiquity) he states that ‘ about
5000 B.C. or earlier the traces of these primitive peoples cease and the
true Egyptians appear on the scene ” (page 197).

It may possibly be argued that he means that 6000 B.C. is the date he
is comparing with Egyptian beginnings, and that there he has in mind
these * true Egyptians” who came, perhaps he would say, not much
‘“ earlier >’ than 5000 B.C. But the defence is pretty thin. Setting the two
statements side by side in this fashion one is convinced that they represent
garbled and undigested opinions passed on hastily and without thought.
The next sentence I have slightly altered. He found his Babylonian date
in the account of the Nippur excavations. On the other hand, 5000 B.C.

for Egyptian beginnings is given by Miss Deeks and by none of his

reputed authorities so far as I know.

To digress again for a moment, there is one other little point there about
that date from the excavations at Nippur. I found the passage to which he
refers. I can give counsel the exact reference, if they wish it. In that
passage the author makes no comparison with Egyptian beginnings, but he
simply states that they found materials as old as 5000 or 6000 B.C. I will
give you the exact quotation, if you wish. That is a passage which Mr. Wells
is using there, whether immediately or through his recollection of more or
less reading ; so that his comparison with the Egyptian date is purely his
own, not taken from his authority, and yet there, in the content of his
description, he gives you what amounts to an inconsistency, he gives you the
beginning of civilization 6000 B.C., with beginnings of civilization going
back beyond that ; and yet he gives you the beginning of things in Babylonia
very much older. He is taking in some account, of which he has not given
us the authority and the only authority I know of for that is Web.

Resuming, there are three great periods of ancient Egypt. The Old
Kingdom or Pyramid Age about 3000—2500 B.C. The Middle Kingdom
or Feudal Age, about 2000—1800 B.C., and the New Kingdom or Empire
about 1580—1100 B.C. Immediately preceding the Empire was the famous

10

20

30



10

30

121

invasion and dominance of the Hyksos or So-called Shepherd Kings.
I hope that that brief statement in regard to Egyptian history will make
my argument intelligible. There is a wealth of information I could give
you,"if necessary.

The two accounts of the Pyramid Age we may pass over

His LorpsHip: That is the two accounts in these two works?—
A. Yes. They have little of definiteness for our purpose. It is to be noted,
however, that both ignore the Middle Kingdom completely: Outline,
page 199 : Web, pages 38, 43. This is the more remarkable in that it was
a period of very important social and intellectual development. If Mr. Wells
were really following any of his imputed authorities, his oversight here
would be unintelligible. I mean there that all his authorities deal with the
Middle Kingdom, and they stress the social and intellectual attainments of
the Middle Kingdom, and more so because it has the social values which
Mr. Wells wants, and yet he ignores it. Both too make the Hyksos Invasion
contemporary with the First Dynasty of Babylon. See the Outline, page 199,
and Web, page 43, lines 4 and 3 from end, page 46, lines 1 to 4, and page 51,
line 16.

The accepted dates are about thus:

First Dynasty of Babylon, 2225 to, I have it here, 1986,—it should be
1926. Hyksos Kings, 1700 to 1580.
Mr. Wells himself accepts these dates. He dates Hammurabi about 2100
(see the Outline page 191, second line from end). And the Hyksos expulsion
about 1600. His imputed synchronism is therefore inconsistent with his
own statements. IKvidently it is then but another instance of material
accepted uncritically from some source that he is following ; but I fail to find
this in any of his authorities; I know of no one who has an idea at all
comparable, and I am familiar with Egyptian history and the authorities
there, as I have worked in this field for years. Web and Outline then here
agree as against all authorities.

Hi1s LorpsHIP : And both wrong ?—4. Both wrong.

The account of the XVIII Dynasty has a number of remarkable and
distinctive agreements. And may I explain there that the XVIII Dynasty
was the first great dynasty of the Empire period ; beginning about 1580 B.C.

it continued until about 1350 B.C. Significant but not decisive is their.

treatment of the great conquering activity of these kings. Both treat it
in a preliminary note. Outline says, *“ Egypt became a great and united
military state and pushed her expeditions at last as far as the Euphrates.”
Web at the same point summarizes : the date 1703 (for Web the beginning
of the Empire) marks the beginning of a wonderful military civilization ;
presently, however, it adds that ‘ Thothmes I. commemorated his victories
by columns on the banks of the Euphrates and Nile, and Thothmes III.
conquered Western Asia and the Soudan, and set the frontiers of Egypt
wherever he pleased.”

A small point is the blunder of Qutline in making Amenophis III. a
son of Thothmes III. He was a great grandson. Web, while not stating
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the relationship, names them in immediate connection. The cogency of this
point is weakened by two facts, first that many other outlines follow the same
omission of the two intervening Pharaohs; and second, that the successor
of Thothmes was his son Amenohpis II., not III. Yet the point, while not
conclusive is at least corroborative.

Highly significant is the treatment of the career of Thothmes I1I.
He is the greatest conqueror of Early Egypt; he is sometimes dubbed The
Napoleon of the Ancient East. We have somewhat detailed and colorful
accounts of his 17 great campaigns by which in the years 1479 to 1459 he
completely sugjugated all Palestine and Syria to the Euphrates. A great
annual flood of tribute was turned into Egypt and of this the king bestowed
fabulous sums upon the Theban priesthood and the establishment of the
temple of Karnak and the capital. All histories emphasise these facts,—
not omitting Wells’ authorities; but strangely his account is meagre and
pa01ﬁc ; “Thothmes and his son Amenophis rules,”—observe, he does not,
say ‘ conquered,”—* from Ethiopia to the Euphrates . . . they were
great builders . . . Amenophis founded Luxor and added greatly to
Karmak.” Tt is true Web differs here to the extent of stating that Thothmes
conquered Western Asia, though giving no details. Now here again we have
an agreement of the two : agreement in an omission of such importance as
to amount to an error. And no basis for this omission can be found in any
admitted or potential authority of Wells.

The names used of these XVIII Dynasty monarchs is also notable.
Our uncertainty as to the vocalization of Hieroglyphics gives us a wide
differentiation of spelling of Egyptian names among even our best
authorities. I think everybody knows that by hieroglyphics 1 refer to the
picture writing of ancient Egypt. It was a very imperfectly developed
alphabet. They had pictures for words and for syllables, and actually in
some cases pictures for letters. There was progress towards the development
of a true alphabet, but they were very weak on vowels. They had characters
for a few vowels, but most of their words were written with consonants,
and we have merely to guess in most cases what the vowels were.

Mr. RoBERTSON : Q. I suppose that implies that there was a great
diversity in spelling of names ?—A4. I have gone through the authorities
that Mr. Wells claims to have used, and some others, and these are the
forms employed there for specifically the names of these kings. Of the two
here cited, we get more commonly Thutmose, Thutmosis and Thothmes.
Amenophls and Amenhotep. The possible combination of these forms
results in this pecularity that not one of Wells” authorities uses the same
names as he. But again he agrees with Web.

Helmholt gives us Amenophas, Thotmothesis; Browning glvesAmeno-
phis, and Thutmofis. Hall gives Amensophet, Thothmes and so on.

His Lorpsure: Is that not enough on the general statement 7—
A. Very well, your Lordship.

Mr. RoBERTSON : While these people sometimes agree on one name
A. They do not agree on both.
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Q. And this is their way of spelling 9—A4. Yes.
His LorpsHIP: As in Arabic ?—A. With the exception that there

are vowels in Arabic.
Q. Web and Wells agree in the spelling 2—A4. Yes.

In regard to these Egyptian names, there is, though, a much more
important feature, perhaps the most important single feature of the two
accounts of Egypt, and indeed of such a character as in itself almost to
prove interdependence. Incidentally it was this which first arrested my
intention to hand back Miss Deeks’ manuscript with a negative report.
It is the name Hatasu. Web characterizes her as ‘‘ Regent ; Outline
properly as ““ Queen.” Web knows only that her * exploits were carved
on the Temple of Deir-el-Babari at Thebes ”; Outline tells us that she was
aunt and stepmother of Thothmes III. and that on her monuments she is
represented in masculine garb and with a beard. It is admitted the accounts
are different. But again the important things are omitted by both; her
very famous expedition {o Punt, her building of the unique temple at
Deir-el-Babari, only hinted at by Web alone, and her erection of a pair of
great obelisks at Thebes. The first at least of these should have been noted ;
it would have taken no more space than Qutline’s quite worthless comments.
However, the similarity which I wish to emphasize is the name. Though
I have worked in this field for twenty years, I never saw or heard of that
name until I met it here. It appears in none of Wells’ authorities, nor in
any other authority of recent times. Only by special investigation did I
discover it, and that in old histories of 1890 and earlier. Since that time the
accepted form on the name has been Hatshepsut.

In the XIX Dynasty we find again a consideration comparable with
some that we have seen. Web summarizes that Rameses IT was * a warlike
prince and a great builder ”* at page 52, and ‘‘ the Pharach who knew not
Joseph,” page 53. The Outline gives us a minor verbal identity in stating
that he was ‘“ a great builder of temples,”” supposed to have been ‘“ The
Pharaoh of Moses.” The only additional information provided is that he
* reigned seventy-seven years ”—observe his arithmetic—‘ about 1317 to
1250 B.C.” Just as in the case of Thotmes III this is amazing in its de-
ficiency. No modern account of Rameses, worth anything, will omit refer-
ence to his struggle with the Hittites; and most will include the fight at

Kadesh and the treaty some 17 years later. But Wells knows nothing of
thi_s; and Web likewise. "

Now, to sum up these similarities. We find two sets of facts to account
for, first, that in a remarkable succession of points the two documents
agree while diverging from all the authorities in the field ; and on the other
hand there is matter in each which does not agree with or correspond to
anything in the other.

The agreements are so numerous and so peculiar as to provide again
conclusive proof of inter-dependence ; the question of authorities has alread

been assessed, so we can briefly summarize that we find proof that Outline
was using Web. .
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But what of the differences? The material in Web not represented in
Outline deserves no discussion; simply he chose not to use it. However,
Outline used some other source as well. He has information that he did
not secure from Miss Deeks. It will be observed however that this is gener-
ally of a very vague character. It will meet the situation if we ascribe it to
what Mr. Wells calls ““ general knowledge.” The one point in this class that
would seem to demand documentary source is his dating of Rameses II;
he is precise that his reign was ‘“ about 1317 to 1250.”” Now these are the
dates given by Carl Niehbuhr in Helmholt’s History, and nowhere else
that I can discover, and strangely enough Wells agrees with Niehbuhr in
two other small points where he diverges from Web, in regard to Pepi’s
long reign and Hatshepsut’s beard. For the rest, though, he is remote
from Niehbuhr’s account. I mean in the immediate context of those pass-
ages, in the balance of the sentences in which the two works give that
information. If he really used Niehbuhr’s account, it was only through
recollecting long previous reading. And indeed these two latter points are
so minor that they could have been gleaned from anywhere, from conversa-
tion or, in the case of the beard, from a visit to a museum.

In regard to the conversation, Mr. Wells does admit in his evidence
that certain of his information was carried from conversations with certain
of his friends and not from books at all. In regard to the visit to the museum,
I mean that all of the great museums that have any Egyptian stuff at all
will have some of Hatshepsut fitted out with a beard.

And the dates which he gives for Rameses are admittedly vague;
about 1317 to 1250 B.C. He may here be but guessing from some loose
knowledge that Rameses’ reign lasted sixty-seven years and fell partly in
the thirteenth century. ‘1250 is a dangerously indefinite figure; it is
the middle of the century. I mean that if he simply hit on that by guess-
work, by reckoning sixty-seven years for the reign he got the other date.
However this may be, we certainly can find nowhere in Mr. Wells’ imputed
authorities explanation of the peculiarities of his treatment. On the other
hand, these bear all the marks of a loose accumulation of * general know-
ledge ’ gleaned heterogeneously from a variety of sources, oral, pictorial

and written through probably several years. With this meagre equipment,

and having very recently read Miss Deeks’ account, if not indeed having it
actually open before him, he wrote his own by merely summarizing and
slightly re-shaping hers and adding a few embellishments from his mental
store. :
Fifth, the Outline, page 273, lines 8 to 18 ; Web, page 59, lines 5 to 20.
We have here another pair of passages of quite remarkable similarity.
May I again omit the actual reading? It will be equally cogent, I
think.

His LorpsHrp: Certainly.

WirNEss : Both speak of Pheenician shipping to India. I believe this
was the question about which Mr. Elliott was enquiring yesterday, and I
believe it may be of interest to him.
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Immediately following his mention of caravans. Web says they
traversed Asia, but in its summary of their merchandise mentions also Ophir,
Arabia and Tartary. The Outline gives the same geographic distribution,
saying Across the deserts of Africa and Arabia and through Turkestan.
Of Web’s list of commodities Outline uses immediately only two; they are
in reverse order but their description is the same, silks from China and ivory
from Central Africa, or Ophir. He has also ¢ tin from Britain,” but this is
suspiciously of the character of *“ general knowledge.”” In the next sentence
he claims, ““ There was hardly a variety of precious stone in the world that
they had not found and cut and polished.” This parallels significantly
the Web’s inclusion here of pearls from the Persian Gulf, precious stones
and a thousand other precious wares from India. Then among supplemen-
tary materials, Web tells of “ glassware and purple,” and the * skill of the
Sidonians, especially of the women ”; comparable to this is the Outline’s
weaving of “ fine linen and delicate fabrics of colored wool,” its bleaching
and dyeing and its beautiful pottery and porcelain.

There are a few unusual features of the brief passages. That ivory was
secured from Africa alone is very dubious, the more so when Outline dates
this condition in the fourth century B.C. Indian sources must then have
been available, if indeed they had not been so all through history. The silk
trade from China is here practically an anachronism ; later in Roman times
it was unquestionably of great importance, but at this time, if it existed at
all, which is doubtful, it was very small. Then it is odd that both should
speak of Pheenician shipping to the East, in the passage scarcely more than
implying its western voyages. It existed; that cannot be denied; but one
becomes cognizant of it only after considerable investigation. And it is
not at all the aspect of the Pheenician enterprise that would naturally occur
in the writing of a florid summary of this sort; there we should expect
rather the western trips. Then too, the ascription of caravan trade to
Pheenicians, which the Web gives us explicitly and the Outline at least
implies, is a clear blunder. The Pheenicians were seamen. The overland
trade was in the hands primarily of Babylonians and Arameans, then of a
number of minor interests.

Once again our conclusion must be that we have clear proof of documen-
tary inter-relation. The close similarities of the two brief passages in
connection with their several peculiarities amounting to errors leave it out
of the question that the resemblance here is the result of coincidence. On
the other hand, I have searched Mr. Wells’ imputed authorities and widely
beyond these for a possible explanation of his passage; the encyclopedias
and several histories all fail to provide anything to the point. Even where
Pheenician commerce is listed and discussed the account is remote from his
treatment. The more cogent then is the implication of its close resemblance
to Miss Deeks’ description. Once again she drew from Duruy. It is worth
while to read the passage here; it demonstrates the identity of the three,
Duruy was unknown to Wells; therefore we must conclude that he used
the Web. I shall, however, omit the reading of that passage, your Lordship.
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His Lorpsuip: Give the page, if you wish, and we will mark Duruy
as an exhibit 2—A4. It is page 37 of Duruy.

His LorpsaIP : Duruy will be Exhibit No. 14.
Exhibit No. 14. TFiled by Mr. Robertson : Duruy.

WirxEss : It is at page 37 of this edition, and page 38 of the other
edition. You had better use this edition, because it has the other material
which the other one has not, and it is at page 37 of this edition.

Shall T go on, your Lordship ?

His Lorpsurr: Yes.

Mr. RoBERTSON : I wish, of course, to put in the statement made by
Mr. Wells on his Examination for Discovery, at the proper time.

WirnEss : Now, the close identities of the two passages are of brief
compass, not more than a sentence or two; and in the balance of resem-
blances we find rather a free re-shaping. On the other hand the context of
the description in the two works is totally different. These are the facts
from which we must make our deductions as to the character of Mr. Wells’
use in this place of Web. The brevity of the close identities would seem to
permit of a more remote reading than demanded by passages 1 and 2 above.
In 1 and 2 I am referring to my own enumeration here.

His Lorpsuir: Yes.

WirNESs : However, the difference of context would seem to push that
reading too far off to explain these identities—that is, suppose he had read
the Web’s passage just before starting this chapter, unless his ‘memory is
one of most unusual power the similarities would be much less close than we
actually find. The situation will however be satisfied by this theory. In
his reading of Web this passage had attracted him; he had made a note
of its character and location—the difficulty of locating passages in this
manuscript, unprovided as it is with index or table of contents, implies
strongly that his notes on relevant passages were written, not mental. Then
coming to this section 8 he realizes that this summary of Pheenician com-
merce is just the thing he wants; he turns it up, refreshes his memory with

a hasty glance, then pushing the manuscript aside writes this concluding

section of his chapter.

Sixth. The history of the Hebrews.

The accounts are quite different in the early period. Miss Deeks gives
full value to the biblical stories; Mr. Wells assumes on whatever grounds, a
more critical attitude. But the stories of Samuel, Saul, David and Solomon
provide basis for comparison. :

(@) Samuel. Web, page 62, Outline, pages 285 ‘and 286.

The first thing that strikes us is the extreme meagreness of both
accounts ; they do not so much describe Samuel’s career, as they allude to it.
And the allusions are identical. For both he is the last of the Judges; both
refer to his years of government ; the Web says ‘ his wise administration > ;
and the Outline says ‘ his rule.” Both relate the rise of the kingship and
both explain it as an imitation of the other nations. Moreover in both we
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have a climactic structure; ‘ forced to give them a king . . . hence a
formal monarchy was founded ”—I think that is from Web, but I haven’t
it noted; and from the Outline “ a king arose.”

There are a few comments here. First, this explanation of the kingship
is only one of two given in the biblical account ; it is the other that is favored
by present-day scholarship and in particular by Mr. Wells’ imputed
authority, the Encyclopedia Biblica. Then, next, Samuel was much more
important than this cursory treatment implies. Wells squanders a whole
page on two quite unnecessary biblical quotations. With space to spare
in that fashion there is no apology for his giving so little to Samuel. More-
over, the significant thing about the scriptural passages which he quotes is
that Miss Deeks refers to one of them, when she cites the phrase,  like
other nations ”’; and she might be understood as alluding to the other in her
statement that ‘‘the rights and duties of the kingly office were written
down ” for Wells’ second quotation is Samuel’s description of the character
and conduct of the prospective king.

Totalling up, then, the similarities of account and of omission, it is
apparent that the two treatments are one.

(b) Saul.

Again we note the inadequacy of the accounts, and once again this is
disguised in the Outline with a biblical quotation. Beyond this the similari-
ties are less marked than in regard to Samuel, but some exist. The Web
says Saul shook off the yoke of the High Priest. The Outline speaks of
‘“ the plain issue between the more ancient rule of priestcraft and the newer
fashion (sc. kingship) in human affairs.” Both summarize Saul’s reign as a
failure, then refer, in different terms, to his difficulties with David, and then
to his defeat and death at the hands of the Philistines—and that is all.

(¢) David.

Outline gives him five lines, after squandering three pages on quota-
tions ! The Web has two pages, but one is taken up with selections from
the Psalms, a large part of the other with a sketch of Pheenician civilization ;
there remains then only some eight lines. This common brevity is in itself
a very strong resemblance, for David was really a great character and
deserves, even in works of this compass, respectable treatment.

The content of the two is likewise similar, though not identical. Web
has facts not represented in the Outline ; but Outline has nothing distinctive
except a couple of erroneous opinions, which again are in sharp conflict
with his imputed source.

I have brought here an actual quotation from his source, which indicates
—if you will take my word for it I will pass it over. Both begin with a
remark on David’s successful rule. After an interval the Web mentions
his alliance with Tyre, and follows at once with a glowing eulogy of the
Pheenicians. The Outline turns ta this as a second comment but gives us
the odd view that David became a vassal of Hiram. This, it is true, is in
harmony with his dislike of the ““ great man ” idea of history, but being so
glaringly contradictory of the view of Encyclopedia Biblica, may very well
have been suggested by the Web’s glorification of Pheenicia.
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(d) Solomon.

Here the Web is still brief—less than a page; but the Outline has
spread out over three pages. The two, however, are so similar in their
subject matter, save for certain gratuitous opinions of Outline, that the
brief account of Web might have served as a plan for Outline. The following
analysis will show this situation.

If I may, I will take the analysis as read and go on.

His Lorpsurr: Very well. ‘

Analysis.
Web " Outline.
Accession Accession
Despotism Slaughters brothers
Relations with High Priest Replaces chief priest

Murders Joab
Recasts religion
Built navy Alliance with Hiram ; shipping,
wealth, gang labor
Founded Palmyra :
Built temple Palace and temple
Alliances; Tyre, Egypt, Egyptian Marriages, idolatry

marriage, idolatry
Egyptian princess
Egypt.
His fame His reputation
Taxation and oppression Waste and oppression
Rebellion and external troubles Rebellion

Wirness : Now, the obvious conclusion from this striking resemblance
is weakened by the fact that a topical analysis of I Kings 1 to 11, will give
almost the same outline. There are though certain points where Outline
and Web agree in divergence from the biblical order and content. At once
we miss the Queen of Sheba and the famous dispute over the baby. The
omission of Solomon’s vision at Gibeon or at most a casual reference to it,
is also notable though perhaps less cogent. The biblical order too introduces
Solomon’s shipping near the end of the story, just after the Egyptian
invasion. The association of this, however, with mention of the Pheenician
alliance is not unnatural; but the fact remains that the Outline while
similar to the biblical analysis is even closer to Web. Some details are even
more significant.

Corresponding to Web’s reference to reduction of the High Priest, we
have in Outline the replacing of Abiathar by Zadok, the murder of Joab at
the altar, and the statement, ‘° Then Solomon sets to work . . . to recast
the religion of his people.” We are ready then to hear in the next sentence
of this *‘ recasting ’ ; but to our surprise we do not get it. Instead we have
the alliance with Hiram, the shipping on the Red Sea, wealth gang labor,
timber in the Lebanons, a sententious comment from Wells’ Originality and
the building of the palace, before we come to the building of the temple,
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‘which is related in such manner as to show that this is the long-announced

‘“ Recasting.” Now why this interval ? It is an odd procedure, unless the
explanation be that between the High Priest and the building of the temple
the Web has Solomon’s navy and the founding of Palmyra.

There are as well two passages of striking verbal similarities. The
Web, at page 65, * received into his harem a princess of declined Egypt.”
The Outline, pages 288 and 289, to receive a Babylonian princess into his
harem . . . the steady decline of Egyptian prestige.

The Web, page 65, ““ to maintain his outward splendor he so impover-
ished his people with taxation and oppression that they rose in rebellion.”
The Outline, page 290, his kingdom long oppressed by taxation to sustain
his splendors breaks off.

One more peculiarity.

The Web says, at page 65, that Solomon’s foreign marriages were the
occasion of the introduction of idolatry into Israel. The same is implied
though not explicitly stated in Outline’s paragraph * Neither Solomon’s

establishment of the worship of Jehovah in Jerusalem upon this new footing,"

nor his vision of and conversation with his God at the opening of his reign,
stood in the way of his developing a sort of theological flirtatiousness in his
declining years. He married widely, if only fcs reasons of state and splendor,
and he entertained his numerous wives by sacrificing to their national
deities, to the Sidonian goddess Astaroth, to Chemosh, a Moabitish god, to
Moloch, and so forth ? The Bible account of Solomon does, in fact, show us
a king and a confused people, both superstitious and mentally unstable,
in no way more religious than any other people of the surrounding world.”
That is from page 288.

I digress here. The facts are totally different. Idolatry had been in
Israel for centuries. "

(e) It would be in order to speak here of the sequel, the accounts of

the history of the divided kingdoms, but this is perhaps best reserved for.

our discussion, presently, of the plans of the two works. For the present
it suffices that both are strikingly deficient, and in the same way.

To summarize the history of Israel, then.

There is no denying that Wells had at places full recourse to the biblical
narratives. He used sparingly some modern source also, in particular
in his account of Shishak’s invasion of Judea, and the criticism of the
narratives of Solomon’s reign. It does not seem that this source was the
Encyclopedia Biblica, to which he directs us. For the period which we
have examined in detail, he is not in the least dependent upon this. The
brevity of the two accounts, at points, seems to lessen the certainty of
interdependence, but it is to be noted that that brevity still gives us
essentially the same selection of facts. And at certain points, as in regard
to Samuel and Solomon, we find important verbal identities. There is not

“a doubt that here again Mr. Wells has used the Web; and the features
_demand that he had it on his desk, framing his treatment by its general

form and turning to it under each succeeding head for suggestion and
direction.
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By saying “ it does not seem ” I mean I have looked up the Encyclo-
pedia Biblica somewhat carefully and cannot ﬁnd it.

Seventh. The History of Greece.

I would like to make a comment just here. I am not in the last
claiming that my evidence is all of equal cogency, and I will make this
concession to opposing counsel, that the argument from the History of
Israel is a degree less cogent than some of the others that I have quoted,
but nevertheless I think it is sufficient that I may conclude here that none
the less Wells was using the Web in his OQutline.

Seventh. The History of Greece.

We may well subdivide this.

(@) To the close of the Persian wars. The question here is most
conveniently opened with an analysis of the two accounts, topic after topic,
and I will pass it over as read.

Analysis.

10

Web :(—

" Chapters VI and VII, pages 86 and

following
Aryan migrations.
Early Greek civilization and society ;
the place of mothers.
Religion.
Rise of man and military chiefs.

Geographical divisions and city states.

Athens.

Migration into Italy.

Sale and capture of women.
Trojan war.”

Wars in Greece and rise of Sparta.
Greek unity, oracles, games.
‘Women ; Panatheneia.

Athenian boys.

Success of warriors in Rome.

‘Abolition of Roman kingship.

Solon’s laws and women’s influence.
Persian war,

WITNESS ;

cursorily by Web. The treatment of Persia is altogether more full.

Outline :—
Chapter XXII

Aryan migrations.
Early Greek civilization and social 20

structure.
Religion.
Nobles and commons.
Constitute city state.
Athens.

Greek unity, games. 30

Lydia.

Rise of Persians.

Creesus and Cyrus.

Invasion of Europe by Persians.
Persian war to Plataea and Myecale.

Later Persian history. 40

The Outline expands certain points dealt with very

As

well he has given a section to Lydia, Who' Web does not mention. However,

it is just here that she records that ‘ Solon went away to study the wisdom
of the east,” page 116—and it.is well known that he visited the Lydian
Court. This remark could then function as a suggestion for a description
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of Lydia. Web, on the other hand, has its special emphasis upon women,
but more evident as difference is the inclusion of early Italian history and
the Trojan war. Outline has chosen to handle these topically; they are
found elsewhere. So in our comparison of content and order of these
chapters we are justified in ignoring them. Making then these allowances
we discover this astonishing result, that the two treatments are practically
identical in content and order. A very important consideration is that
in both the great Achaemenian period of Persian history is dragged in here
merely as a subsidiary of Greek history, and that it is given attention at
no other point. We shall return to this later.

Now a few details.

Both begin not with the barbarian Greek tribe in the Balkans, but with
their remote Aryan ancestors. This is peculiar. Still more odd is that both
start this account with practically the same inconsequential remark. Web
says, “ In order to understand the Greece of this period take a brief glance
into the past. At a very remote date, probably somewhere about the time
that the Aryans turned east . . . ” Outline begins, “ And now our
history must go back again to those Aryan-speaking peoples of whose
early beginnings ”  Another feature is the description of the
proto-Hellenic dispersion. While the two works diverge widely in their
choice of original Aryan habitat,—Web taking Turkestan, and Outline
Western Kurope, the more remarkable then is it that they give the same
picture of the movements constituting the background of Greek emergence.
Both speak of tribal ranges or migrations north of the Black and Caspian,
on the one hand, and east and south of these seas on the other. Both
ignore the hindrance to primitive migration constituted by the Bosphorous
and Dardanelles. For both, the northern tribal lands are semi-circular.
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Web says they  circled,” page 86; Outline speaks of the ‘ arc-like

dispersion,” page 317. The description while somewhat apposite for Web’s
idea, is really strained for that of Outline. There is again a suggestive
parallel between a couple of Web’s passages descriptive of early Greek
mentality, and a sentence of Outline : ‘‘ Fresh from the hand of nature . . .
they breathe the very spirit of freedom . . . ” page 87 . . . “the
adoration of forests, mountains, winds, rivers and all the phenomena of
nature,” page 88, of the Web. Outline’s passage is on page 304 : ‘ They
came . . . with the ideas and traditions of the woodlands still strong
in their minds.”

To revert, I can cite case after case across the history of the centuries
where migration by the best military men came to the Bosphorus and the
Dardanelles and tried frantically across into Europe and could not do it.
And yet these people, dealing not with a civilized people with all the
resources of civilized nations, but dealing with barbarians, bring them on
and gayly jump them across the Bosphorous and Dardanelles without a
word of explanation.

. The Outline puts these Aryan barbarians in Europe, somewhere about
Germany or in that region. To get beyond the Caspian, then, there migration
east would be a straight line. and not an arc, as he describes it.” On the
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other hand, Web puts the primitive home of the Aryans somewhere east
towards the border of Persia. Obviously then they must first get around
and circle about and come down to the Balkans. '

I again read :—

All these parallels, while not of the closer verbal sort are yet significant ;
and the more so that Miss Deeks claims originality in her passages. Now
on page 342 of Outline we have a matter for which the parallel in Web
is outside these present chapters, it is on page 147. It relates to career of
Cyrus the younger, famous through Xenophon’s Anabasis. Let us examine
first Outline’s account. He is giving us a hasty summary of the Persian
monarchs subsequent to Xerxes.  An Artaxerxes, a second Xerxes, a
second Darius pass across the state . . . a second Artaxerxes and a
second Cyrus his brother, fight for the throne . . . this second Cyrus
collected an army of Greek mercenaries and marched into Babylonia and

was there killed at the moment of victory over Artaxerxes I1.” 2

Now what are we to deduce from this as to the status of Cyrus? Was
he recognized as king of Persia ? He is certainly included among the kings
and is called * Second Cyrus” in direct parallel with * second Darius,”
etc., he apparently also is on an equality with Artaxerxes; they  fight for
the throne.” The situation is tantalizingly ambiguous, yet logical
probability inclines towards Wells’ meaning that Cyrus the younger was
Cyrus II, king of Persia. Now this conclusion so hard-won from Outline
is granted free in Web : “‘ It was with thirteen thousand Greek mercenaries
that Cyrus, king of Persia, made his way as far as Babylon where he died
and the famous retreat of the 10,000 Greek followed . . . 7

But Cyrus never was king! We are driven to conclude that here
again the two works agree in defiance of history. Moreover the accounts

. of the career of Cyrus are very similar: Greek mercenaries, Babylonia,

his death, the immortal retreat,—hackneyed phrases; but why did both
avoid mentioning that the battle was at Cunaxa, and numerous other
colorful things that they might have said ?

The argument here again is of a somewhat different sort. We must
concede a large freedom in Mr. Wells’ details. By freedom I mean freedom
from Miss Deeks; I mean they were original. There is but little of close
verbal or phrasal resemblance; the closest we come is in the opening
sentences of the two chapters, and in this account of Cyrus. But the
remarkable similarity of the analyses is very cogent evidence of dependence,
and the few details which we have noted, as inconsequential as they may
be individually, are corrobative of the conclusion that Mr. Wells has based
his account on that of Miss Deeks. His procedure evidently was that after
reading her chapters he analysed them topically, and using this scheme
freely re-wrote the story; in a few places recollection of details of her
sentences coloured his phrasing, and even, in the case of Cyrus, his infor-
mation. We find then, at this point, a dependence different from that
which we have discussed above. It is not necessarily here to postulate
the open manuscript of Web lying at hand as he wrote; indeed the
probabilities are against this. Its use is more remote; it functioned rather
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as a guide in formulating his own scheme of discussion, and as well by the
impression upon his mind of certain details, such that when composing
his own work he may really have been unconscious that at these detailed
points he was drawing from Miss Deeks’ work.

(b) The age of Pericles.

His Lorpsure : This is where Mr. Elliott specializes !

Wirness : 1 must go cautiously then, my Lord.

There is a remarkable idea occurring in this section in both works.
It will serve to open the discussion.

Outline, on page 345, says of Aspasia’s relations with Pericles that for
legal reasons he could not marry her, but she was ““in effect his wife”’—a most
astonishing phrase. The temper of to-day does not hesitate to use a more
urrpleasant word. Why did not Mr. Wells say frankly that she was' his
mistress? Why did he not call her a * courtesan” ? Both epithets are
applied in Encyclopedia Britannica articles, and Mr. Wells, by his evidence,
leaned heavily on the Encyclopedia. That he should have refrained through
delicacy or modesty is ludicrous. Julius Casar’s relations with Cleopatra
were much the same, and Wells has stigmatized them as ‘ amorous
pleasantries ”’—page 510. Plutarch, too, to whom Wells refers, makes it
clear that Aspasia’s character for even that age of easy morals as not
above reproach, and that she drifted about readily from one man to
another. Then why was she ““in effect ”” Pericles wife? The qualifying
phrase ‘““in effect ”’ reveals that Wells felt there was something wrong.
He knew the nature of her position, yet he persists in calling her a wife.
Why so? He did not need to bring in the idea of marriage here at all,—
he did not for Caesar. Weighing all the possibilities it seems most probable
that the astonishing rendering is due to the influence of a source which
Wells is following. And it is remarkable that this odd idea appears in Web
also, save that there it is presented without apology. We are told that
Pericles ““ married 7’ Aspasia. '

Now it is notable in itself that both these works should mention
Aspasia at all. She was quite unimportant. She is completely ignored in
such survey histories as Breasted, Browning,—Wells’ sources—and Good-
speed. How much more remarkable that both should have this odd idea
of marriage to Pericles. But further, the entire accounts of her run closely
parallel. Thus :—

Again I think I can save time, since I have it down here, by not
reading it out ?

His LorpsHIp: Yes.

Analysis. -
Web. T Outline.
Knowledge of politics. Her wisdom.
Influence upon her husband. Accused of instigating a wor.
Made her house a resort for learned Gathering about him mcn of unusual
and distinguished men. gifts.

Anaxagoras . . etc., rejoiced to be in All the great men knew her and
her society and to learn from her. . several have praised her.
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WirNEss : Now, Outline  has information not contained in Web,
e.g., the Samian war. He refers to Plutarch, which admittedly is the
ultimate source; but his brief account is very far from being a transcription
or even digest of Plutarch, though it could be an expansion of Web.

There are a number of further parallels with regard to Pericles. Web,
page 125, refers to his conduct under a scurrilous attack; Outline quotes
this incident from Plutarch. Web refers (id.) to his “ dignified and
princely mien” ; Outline comments that he was * superior in his
demeanor,” page 347. Web, page 126, says, “ He invited to Athens all
the distinguished persons of Greece, and provided means for the encourage-
ment and development of their talent and genius.”” Outline, page 346,
has it that he “ let loose the genius of men about him and attracted men of
great intellectual vigor to Athens’” This last pair of resemblances is
particularly striking.

Now, if we turn to an analysis of the discussions we find again much
of similarity. Since Wells has treated under separate topics a number of
matters interwoven in the texture of Miss Deeks’ account, such as Plato,
Socrates, Drama, etc., the comparative analysis will concern mainly
section 1 of Mr. Wells’ chapter. The result of the comparison is this:
The schemes while not so closely related as in regard to the earlier period of
Greece, are yet similar. Particularly notable in the two is the tantalizing
intermixture of narrative with discussion. I mean that when I first came to
an examination of these two chapters I wanted to get at the narrative
and I found myself lost in a mass of features as to Pericles, and went on
and on and found that the line was very thin between discussion and
narrative. I found the same type of treatment.

Now what are we to conclude here? The matter is complicated by
the immense bulk of literature available as source material, and hence the
near impossibility of checking up positively on all of it. The high point
of the evidence is admittedly the account of Aspasia’s marriage. Miss
Deeks drew it from Christie’s Advance of Women, a work which it may
be assumed Mr. Wells did not use. Beyond this I do not know of it.
Granting the measure of necessary reserve admitted just now, I yet feel
that this passage shows interdependence. Incidentally it is of interest
to observe that here we have one of the few cases to which I referred at
the outset, where the character of the resemblances indicates the direction
of dependence. The idea is natural in Web ; it is forced, exotic and requiring
qualification in Outline. It is out of the question that Outline here is the
source from which Web then borrowed, but the reverse is intelligible..

The evidence then points rather strongly toward Mr. Wells having
been here again conversant with Web. His dependence however is more
slight, amounting to no more than some effect upon his plan and the
shaping of a few ideas.

Eighth.—We may pass more hurriedly over the balance of the works,
as far as our concern at present with details of treatment is concerned.
In the accounts of Macedonia I have found little to note beyond certain
features of plan. In Roman history there are a great number of minor
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similarities; the two which appeal to my mind as most interesting in
their essential inconsequential character are that both works mention the
age of Julius Ceesar at the time of his dallying with Cleopatra,—the Web,
page 181; the Outline, page 510,—and that both make clear that
Boadicea’s revolt occurred in the reign of Nero,—it would have been so
easy to throw her in, in the fashion to which we are accustomed, as merely
a feature of the indefinite Roman period of early Britain; or indeed she
might readily have been omitted entirely. The two treatments contain
in common much petty detail of this sort, the common stock of Reman
history it is true; but that both these outline histories of the world give
the same small stuff about Rome is an interesting coincidence. And this
is heightened by the fact that Outline itself apologizes for the dispro-
portionate space that Rome is engrossing,—pages 522 and 523. There is
high probability of interdependence in these Roman chapters, but the
matter cannot be established with the conclusiveness of earlier passages.
The argument here rests in a measure upon them, rather than affording
clear independent proof. '

The chapters upon Christianity, Islam, and the Mongols provide no
detailed evidence that I have discovered.

To summarize this side of the investigation: It is proven beyond a
doubt that Mr. Wells had access to Miss Deeks’ manuscript; and that he
shaped certain of his passages in close dependence upon hers. The detailed
similarities at these points show that the manuscript of Web was at hand
as he wrote, and the dispersion of these key passages throughout a large
part of this earlier section of the two works, as well as their linking up by
a considerable number of minor similarities which I have not listed
demonstrate that his reference to Web was no chance or sporadic thing
but that the manuscript was one of his authorities, constantly available,
lying close at hand at his work table and referred to repeatedly if not
steadily throughout the progress of his writings. Sometimes it lay open
before him and his writing was palpably a disguised copying of Miss Deeks’
passage; at other times he made notes of her treatment and wrote more

" freely from these notes.

40

Opportunity to follow an interesting line of examination for cor-
roboration of these findings has more recently been possible for me. The
evidence here is not literary, but physical. I have secured from Miss
Deeks the manuscript which she claims to be the identical document that
was submitted to the publishers in 1918

Mr. RoBERTSON : Possibly the witness should not give us evidence as
to the physical appearance of the manuscript, or any opinions based upon
that. I think there is a little of that in this paper 2—A. Yes, this paragraph
relates entirely to that and drawing corroborative evidence.

- His Lorpsurp: Is that the paragraph running over on to the next
page ?—A. Yes, that runs down to the close of page 50.

His Lorpsuip: We will. strike out that paragraph beginning with the
word ‘‘ Opportunity ” and ending with the words “ literary argument,”
beginning on page 49 and ending near the bottom of page 50. : :
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Sln the WiTNEss : Very good. Then I proceed :
Zg;i?e There remains another side to the enquiry, which I have left to this

point, partly in order that we might approach it with the full cogency of
Plaintif's Mr. Wells’ indisputable use of. Web; but as well because it will show us
Evidence. just what was the most significant element in his borrowing. This side of
No 12,  the question is that of the plans. How far is his plan identical with hers?
W. A Trwin. And, where they do correspond, should we conclude that this is due not
Examina- t0 the inescapable requirements of the subject matter but to his
tion-in- borrowing from Miss Deeks’ work ? We have already noted certain general
Chief—con- features of resemblance of the two; we go on now to a more careful o
tnued. examination of their choice and ordering of topics.

I had a digression I wanted to make there. May I discuss it, Mr
Robertson ?

Mr. RoBErTsON : What was it you wanted to say ?—4. If Mr. Robert-
son approved of it, I would simply refer to it and pass on with my reading.

Hi1s LorpsHip : I think you might pass on.

WitNEss : I have here the tables of contents and analyses of several
similar works; some of them Mr. Wells advances as his own authorities.
On that I think I may say that in every case the plan is much farther from
Mr. Wells’ plan than is Mr. Wells’ plan from Miss Deeks’. 20

His Lorpsuare : Mr. Elliott may refer to them, if he desires.

Mr. RoBERTSON : I will get these from you again. There is nothing
at the moment. _

His LorpsHip: Very well, witness.

WitNEss : The common point of commencement of the two works
was pointed out some time ago. Its peculiarity we noted. It is, however,
not unique; a few others have adopted the same course. As unnecessary
as this course was, it must be granted then that there was no reason why
it should not equally have occurred to Mr. Wells and have been accepted
of him quite independently of his knowledge of Miss Deeks’ beginning. 30
It is to be noted, too,—I want to point out this one qualification of the
concession I made there. These other works that do this, independently
of Mr. Wells, are comparatively few, only very few.

His LorpsHIP: Very well.

Wirness: It is to be noted too as of some relevancy that the
immediately subsequent material, that relative to the evolution of animal
species, is of quite different compass in the two. On the other hand, it has
been demonstrated that as a matter of fact Mr. Wells did know of Miss
Deeks’ point of approach before he began to write. Moreover, he found
her treatment of this initial topic so commendable that he. adopted it 40
practically entirely. The difference between this fact, and his having
taken from her the idea of such a beginning is then pretty thin. It hangs
on the answer to this question, Did Mr. Wells have this idea in mind before
he became acquainted with Miss Deeks’ work? It is a question difficult
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to answer. On the one hand I understand that Mr. Wells is reputed to
have long entertained some popular interest in science, perhaps even in
biology, but for evidence whether this interest, whatever it was, may
have suggested a scheme of discussion such as we find in Outline we have,
as far as I know, no source but his examination of last summer. There
he claims, questions 1 to 9, to have entertained for many years an intention
to write a history of the world, but that it was an entirely shapeless thing
in his mind. It did not formulate itself concretely until the summer of
1918. Now it is true we cannot discover the date on which Miss Deeks’
manuscript came into his hands, much less when he decided that it had
features which he could use. That it was in his possession in October is
quite certain, since he was at work then, and was using it for his first
chapter. By October he was hard at work. Perhaps I should say there
that I may be slightly mistaken in saying * by October ”’; it may have been
in November. I leave myself open to be corrected by the evidence on that
point. :

By October he was hard at work and made the same beginning as he
found in Miss Deeks’ work.

The problem narrows down then to these facts : that some time during
that summer his purpose and his plan became clear. As I have said, by
October he was hard at work and had made the same beginning as he
found in Miss Deeks’ work and had actually adopted in surprising detail
her treatment of that beginning. In strict logic that situation is still short
of proof that this feature of his plan is taken from her, but for practical
purposes the distinction is so narrow that it may be ignored, and we may
conclude here a dependence of plan.

With this as a commencement, there was a certain inevitability about
what should follow. It was necessary to speak of the formation of the surface
of the earth, the evolution of life, the emergence of earliest man, the stone
ages and then the beginnings of civilization. The fact of some such general
line of advance in the two works, then, gives us nothing further for our
purpose. Closer examination is necessary.

The first peculiarity to arrest us is the practical omission of the first
of these subsequent topics. Neither document gives appreciable space to
the making of the earth. Yet surely this is a very important step in the
process, and really much more relevant to the theme of the works than
the astronomical material with which they begin. Yet Web passes it over
with but a part of a sentence relative to the  concentration of a solid
crust of land,” and the emergence above water of high portions of that
land,—page 1. Outline has, as we have seen, a passage paralleling this;
and then in Chapter 2 certain supplementary information which, however,
is only incidentally an account of the making of the world, as we know it,
for the section is entitled * The first living things,” and commences, “ We
do not know how life began upon the earth.”

We find then that both works, with a common start, have a peculiar
omission of matter which their schemes really require. This is the more
notable in that it is this material, or closely related material, that Helmholt
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takes as the logical beginning of history; he gives large emphasis to what
he calls anthropogeography. We have then the peculiar situation that the
astronomical commencement to which Helmholt merely alludes, and at
once turns from, Wells seizes upon; whereas the making of the earth,
in preparation for life, and the influence of geography upon life, which for
Helmbholt is of prime importance, Wells ignores. Yet in his examination,
at page 11, he puts forward this work as his authority at this point. Q.uite
clearly it was not. He is following some other model.

And I wish to add that I invoke also Wells other reputed authority in
my argument, the book from which 1 cited passages this morning, of
Barrell. The second chapter in that book deals precisely with what Wells
was dealing with, If he used that book as his authority, there is no reason
why he should have left it out.

In the discussion of lower forms of life there is wide difference between
the two works. Web has but a page, Outline five, or perhaps we should
say six, chapters. This is though but a difference of detail of treatment;
for our point here we note that they are discussing the same theme; in
a sense a required theme, it is true; but however that may be, they are
at least in agreement.

In the accounts of savage man it is to be freely granted once again
that there are differences of detail. Outline contains much that is not
represented in Web. But on the other hand in their parallel material there
is some quite significant similarity, the most obvious being that both
close this part with a discussion of the races of mankind and an account
of Aryan migrations,—Web, at page 17; Outline, chapters 13 and 15.

Between these topics Outline has a chapter on Languages, a matter
to which Web has alluded a little earlier, but with this difference, the two
have framed the latter part of their discussion in this section on an identical
plan. It is a notable resemblance, because the feature is largely superfluous.
As to migrations it was not in the least necessary that works of this compass
should make these immediately precede civilization; and particularly
irrelevant are Aryan migrations. 1 am not aware of another work in the
field, unless perhaps Duruy, which does this. The topic * Races ”’ is perhaps

more in place, though even it could have been omitted with little sense of -

deficiency.

However, there is a much more important aspect of this immediate
prelude to civilization. Turning to Outline’s Scheme of Contents, we find
that Book III undertakes to give us a survey of the earliest civilizations.
The book as a whole is entitled The Dawn of History, and its second chapter
—chapter XVI, is on The First Civilizations. The subsequent chapters
deal ostensibly with various aspects of these civilizations. It is Chapter XV
then, the opening chapter of the Book, which particularly arrests attention,
It is the one to which we have just referred on Aryan migrations. Now, if
this had been the last chapter of Book II instead of the first of Book III it
would even then provide a notable parallel to Web’s treatment—the sort
of similarity we have discussed just now. But placed as it is, it constitutes
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a situation that is simply astonishing. The implication of such an arrange-
ment is that these ‘ First civilizations ” to which we go on were Aryan,
that the Aryan migrations give us the necessary background for an under-
standing of the achievements in historic times of Babylon, Egypt, and the
rest. Now of course this is glaringly false. The inhabitants of these lands

-were anything but Aryan. Of the ten sections into which Wells divides
Chapter XVI, only one, section 4, is concerned with Aryans, and that

section occupies barely more than thirteen lines in a chapter of twenty-five
pages. There might have been included here an account of Achzmenian

‘Persia—of this omission we speak in a moment—this would have given a

little further basis for the introduction that Chapter XV provides for this
book, but even then it would have been sadly out of balance and quite
anomalous. The lack of this, notwithstanding the modest support found
in the section on India, leaves the placing of this chapter XV nothing less
than an egregious blunder, and strangely it is a blunder which Outline
shares uniquely with the Web. There, on page 12, we are told that “ A
very early migration of this white race ’—which just above has been
equated with the Indo-Europeans— inhabited the land called Chaldea or
Babylonia.” So that the cat is out! There, beyond a doubt, is the source
of Outline’s erratic feature. _

Now, another aspect of this same Chapter XVI: Why the omission,
save for incidental and casual mention, of Achamenian Persia ? It was not
because of excessive length of the chapter, for though it runs to twenty-five
pages several other chapters are actually much longer. Nor was it for
chronological reasons, for in this very chapter on ““ First Civilizations ”’ he
brings the history of Egypt down to the present day ! There is no adequate
excuse, and by all canons of historic sense and propriety, a full section here
should have been given to the Persia of Cyrus, Darius, Xerxes and the rest.
But we search in vain for this until at length we locate a sort of half-hearted
treatment not in Book 11T but in Book IV, Chapter XX1II ; there the Persians
are dragged in as a side issue to Greek history. For anyone with the least
appreciation of ancient history this is nothing less than absurd.

Now it is true, this arrangement perpetuates a popular misunder-
standing, as well as the classical tradition and centring of history. And
Wells as an Englishman may very well have been nurtured in that atmo-
sphere. Yet even so, his action is inexcusable when we examine his reputed
authorities. Neither Breasted, Browning nor Hall, nor any other historian
of today, will provide a shred of justification for his course. But Web
does! It is exactly the order followed there; Persia is omitted from the
earlier period and is brought in only incidentally in the account of Greece.

Another strange omission from this Chapter XVI is the pre-Greek
civilization of the Aegean, the so-called Minoans. True, we find them in
Chapter XVII, but that does not satisfy. They have a right to stand
among ‘‘ The First Civilizations,” and though they were a * sea people ”
and a “ trading people ”’ their relegation to such a classification is equivalent
to an omission. Moreover, Chapter XVILis a sort of hodge-podge. They are
forked in there along with Pheenicians, Carthaginians, Arameeans and
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whatever else, sailors, traders, camel drivers and a motley array of non-
descripts raked up through the East from China to Spain. And to the
Carthaginians he gives ostensibly equal rights with Rome in Chapter XXVII.
This then is no supplement to Chapter XVI; but really what it implies, a
dissertation on an aspect of Ancient Civilization. Here we have a parallel
though not a precise identity with the plan of Web. The early Aegean
civilization is omitted entirely by Miss Deeks, save for reference to-the
Trojan war, but at just this relative position, after the decline of Egypt,
she does draw in the Pheenicians and eulogizes them. Her difference in
regard to the Aegeans is then not nearly so significant as these three similari-
ties : both omit the Aegean people from the list of early civilizations, both
treat later maritime activity, and both give the Phoenicians a higher promin-
ence than would be accorded by authoritive historians.- Moreover this
emphasis upon the Pheenicians would equate topically the entirety of
Outline’s Chapter XVII, for it is an account of a sea people who are repre-
sented also as a trading people. Or, to put the matter the other way, at
just this point in her history Miss Deeks has an arresting passage in which
she turns from the main thread of advance to describe a “Sea’ and
“ Trading ” people. Mr. Wells does the same, differing from Miss Deeks
mainly in including here a people for which her plan gave him no guidance
but which he should really have put in Chapter XVI.

His Lorpsuip: Two o’clock.
(Court adjourned at 12.45 to 2.00 p.m., Wednesday, June 4th, 1930.)

Toronto, Wednesday, June 4th, 1930.

Afternoon Session.
W. A. IRWIN.

Examination resumed by Mr. ROBERTSON.

@. Will you just continue ?—A4. And now from omissions to an inclu-
sion : The presence of India among these ¢ first civilizations ™ is at least
notable, and the more so in view of the important omissions we have just
discussed. Yet there is so little occasion to put it here that Wells can find
little to say and passes the topic off with little more than mention of Aryan
migrations and the promise that later we will find some real history in
India. Now the one justification for this inclusion, which I can find in
Wells’ reputed authorities is the action of Winwood Reade, who on pages
43 and 44 refers to India along with Babylonia and Egypt, yet it is indicative
of his emphasis that his rather full list of topics in his Table of Contents
contains here not a word about things in India. It is but by a very generous
concession then that we can find justification fer Mr. Wells’ course in his
authorities. But once again he agrees with Web in a point that is peculiar :
Miss Deeks gives large emphasis to India of this period. -

The title of Reade’s book, which Wells cited as an authority, is the
Martyrdom of man. I have the volume here to be referred to, if it is desired.
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And two more peculiarities of treatment of this Chapter XVI, these
of a more detailed sort. Both works take up Babylonia first of these ““ First
Civilizations *; though this course is in opposition to Breasted, Browning,
Reade and Hall, all listed by Wells as his authorities. Indeed I know of no
general history of the Near Fast that agrees in this regard with these two.
Both works also pause at their account of Assyria to moralize on the evil
of warfare, its destructiveness of civilization, Web at page 61, and Outline
at pages 194 and 195.

The subsequent material in this Book III of Outline may all be grouped
under one head as a social dissertation. The chapters on Writing (XVIII),
Religion (XIX) and Social Classes (XX), are palpably nothing but that; for
‘““ Writing "’ reaches a climax in “ The place of writing in human life,” and
“ Religion " is treated sociologically rather than speculatively. Web has
likewise at this point a social digression, though for Miss Deeks the theme
is the decline of woman’s place. A more precise resemblance is that Web,
at the end of Chapter V, as we have noted above, page 84, summarizes the
results of the long course of the ancient civilizations, and astonishing as it
may appear, at the very same relative point just at the close of the history
of the Ancient East, Outline has, in Chapter XX, section 8, “ A summary
of five thousand years.” True it is a somewhat natural thing to do. One
might well be impelled to summarize and moralize at this point ; and further
it is granted that Breasted does this—Ancient Times, page 217. Yet there
is most meagre evidence, if any, that for all his professions Mr. Wells used
Breasted at all, and, on the other hand, natural as this summary may be,
it would not be in the least strange to omit it. The identity of the two
plans in this point must not then be deprived of any of its cogency.

We have here then, in their common schemes of treatment of the
Ancient East, a succession of peculiar omissions, inclusions and errors.
No one can survey such an array of unusual features without conviction
that their independent occurrence is quite out of the question. Our results
here, in this larger survey of the matter, are not less cogent than in the case
of the detailed and even verbal similarities of the opening passages of the
book. And here, as there, the evidence warrants the conclusion that we
have found definite proof of dependence, that Mr. Wells for his treatment
of the Ancient East took over Miss Deeks’ plan, making but a few minor
revisions or additions.

We go on now to Book IV of Outline, which is entitled Judza, Greece
and India. The grouping together of these three seems odd, but it provides
nothing for our purpose. We come to details of the plan.

The history of Israel is treated only here, in Chapter XXI; there is
nothing further until, in the first section of Chapter XXX on the Beginnings
of Christianity, the writer glances hastily at Judea at the Christian era.
There is then in his account a deep hiatus. From the Fall of Jerusalem to
Christian times we are given practically nothing; as far as assigned topics
go, nothing at all. Yet there is much in the interval that demands attention
even in a work of this compass. Moreover, in the discussion which Mr.
Wells does give of Ancient Israel there is one very serious omission, namely,
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the work of the Prophets. True, he sets down one topic for this, Topic 4
of Chapter XXI, “ The importance of the Hebrew Prophets.” But any
merit pertaining here belongs entirely in the topic, for the material it covers
is lame in the extreme; its contents betray an incredible ignorance of the
subject; none but Ezekiel and Amos are mentioned by name, and their
total value is that * Ezekiel was of the priestly class and priestly sympathies,
and Amos was a shepherd.”” Notwithstanding, then, the bluff of the topic,
we may say that the most significant feature of the life of Ancient Israel,
Hebrew prophecy, is omitted. In both these regards the Outline is in
complete harmony with the Web.

The history of Greece, we have already seen, provides certain similari-
ties. Both go back for their beginning to the remote Aryan ancestry of the
Greeks; and both include in this section practically the entirety of their
record of Ancient Persia. And in the detail of topical treatment of Greece
we have already seen that there is remarkable coincidence.

In regard to Alexander and the Macedonian Empires, there are a few
points to note. In the accounts of Alexander’s career there is a striking
omission in which both agree. We are giving nothing of his activity in
Central Asia. Web, at page 151, jumps with a mere phrase from the burning
of Persepolis to the invasion of India, later supplementing this with the
remark that Alexander ‘‘ conquered a stretch of territory that exceeded
in vastness any empire that had hitherto existed.” Strangely, Outline does
the very same thing; it stops, at page 385, at the burning of Persepolis,
undertakes a pretentious survey.of Central Asia as a background to the
story of Alexander’s further activity—page 387, paragraph 2, line 1—and
then never goes on to this save only for casual reference to his “ march in
Central Asia.” But just as Web, it jumps to * his raid through the Punjab,”
at page 388.

Subsequent to the death of Alexander, we look for a history of the
great empires into which his conquests presently broke up, but we find it in
neither work. Section 6 of Chapter XXIV of the Outline is entitled *“ The
Successors of Alexander,” but this is every whit as delusive as that noted
just now on the prophets. For the purpose we seek, there is little more
than the summary that “ the Ptolemaic and Seleucid empires lasted for a
considerable time.”” However, later in the account of Roman history, both
words have casual reference to the Seleucid rivalry with Rome. Then, as
if to redeem this oversight, both Outline and Web delay over one single
feature of these Macedonian empires, the intellectual life of Alexandria.
Outline gives an entire chapter to it, Chapter XXV ; Web gives most of a
page—page 155.

In the history of Rome there is less to comment. We have already
noted a mass of petty detail common to both, that, in connection with our
other evidence, implies that Mr. Wells was accepting suggestions from Miss
Deeks’ discussion. The discussion of early Christianity likewise we pass
over with but the remark that both give notable space and emphasis to
what was for its contemporaries a very obscure movement. In this degree
of emphasis, Outline is again at variance with his authorities.
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To the points of comparison that yet remain within the limits of my
scope of enquiry, I referred at the outset. My purpose here in recalling
them is to give them more full presentation and apply their meaning and
cogency to the argument now in hand. They are mainly of the nature of
omissions or insufficient treatment. At about this point Eastern history
begins to fade completely out of the consideration of both writers. The
major exception is Islam. Web has a brief survey, and Qutline has a chapter,
XXXII, which it may be granted is, for the compass of his history, a suffi-
cient prominence. Then, too, both note the Mongol conquests. Web’s
treatment again is very brief, but Outline purports to give once more an
entire chapter—Chapter XXXIV. Beyond this we have practically nothing ;
there are a few hints and references, but on the whole it is a fair generaliza-
tion that fifteen if not twenty centuries of the great civilizations of Asia are

ignored. Both writers swing off to the West, and for the balance of their
interest it is to them the world.

Of important significance are the omissions of highly important matters,
among which may be referred to the following :—

(a) The career of Tamerlane, one of the greatest military men of all
history, master of a realm immensely greater than Alexander’s, is ignored
completely by Web, and might better be by Outline; the half page which
he gives to the topic is palpably no more than a garbled, inaccurate after-
thought—Volume II, page 132. '

(b) The Ottoman Turks, makers of a very great empire, and of deep
and far-reaching influence upon the course of history, are brought into
both histories alike only in casual reference to such themes as the Fall of
Constantinople.

(c) Persia is neglected shamefully. We have already noted this in
regard to the Achsmenian period. And we can offer no complaint that the
Parthians are given little attention. But Sassanian and Islamic Persia
have been very great periods of a great and cultured people. Web omits
them entirely ; Outline has three pages—Volume I, pages 616 to 619. Part
of this neglect is the very shallow treatment of the great Zoroastrian re-
ligion, to which Outline gives less than one page—at pages 624 and 625—
of very thin stuff; Web’s emphasis is comparable.

(d) India, China and Japan, and all Central and FEastern Asia are
likewise passed over as negligible, until in recent times they take a place
in the expansion of the West.

Now, to summarize the comparison of the Plans of the two works :
Certain differences have been noted, as a larger space and emphasis to some
topics by the Outline, and an inclusion of others not represented in the
Web. Yet it must be pointed out that all such differences are insufficient
to counter-balance the large identity of structure of the two. We have
found at point after point an amazing agreement as to selection of topics,
as to order of presentation, and in the main as to proportionate emphasis.
This agreement was frequently followed into peculiarities amounting even
to errors, and this in the face very often of the combined authority of the
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best works in the field, and more particularly of works which Mr. Wells
claims as his sources. These phenomena have been so numerous as to defy
all explanation save that of dependence. Making all allowances for differ-
ences, it yet remains that the two works have one and the same plan; and
that plan, we must conclude, Mr. Wells took from Miss Deeks.

Mr. RoBErTSON : Here, I think, perhaps—certainly the next page—
is hardly a matter for opinion evidence.

His Lorpsure: Do you wish to excise some part of this? Perhaps
it is all right, stated as his conclusions.

WitNEsS : So the conclusion of the entire investigation, my answer
to the problem which Miss Deeks set me last November, is this :—

1. Mr. Wells had read Miss Deeks’ manuscript before commencing
his work on what we now know as The Outline of History.

2. He analyzed her manuscript and made written notes of features
which attracted him.

3. With but unimportant revision he adopted this analysis as a plan for
his own writing. His use of the plan of Web was such as to justify the
epithet ‘‘ slavish.”

4. Certain passages in The Web he took over in detail. He re-wrote
them in such fashion as might be hoped to obscure their dependence, but
they remain a palpable copying.

5. He kept her manuscript readily available as he wrote, apparently
at times it was actually open before him, and he made frequent reference
to it.

6. He used The Web as his chief source and authority. He followed
it very much more closely and continuously than he did any of the works
to which he refers. Indeed, of some of these I can find no evidence of use
whatever. His citation of them is no more than a bluff. I note that the
word ““no ”’ is omitted.

Why Mr. Wells came to make this use of The Web is a question that
obviously I am unable to answer fully. There is some light shed upon it,
however, by this examination which we have been pursuing, particularly
when supplemented by his evidence given last summer. He claims, as we
have already noted, that the writing of a history of the world was an
ambition of his of many years, but that prior to 1918 he had never formu-
lated definite plans for the book. This ambition may have been developing
in his mind during the course of the Great War; or again it may have been
still as vague and remote as it had remained for years, when in the summer
of 1918 the manuscript of The Web came into his hands.

In any case, the reading of Miss Deeks’ work would be just the stimulus
required to bring these old intentions to a focus of decision and action.
Mr. Ervrort : Of course this is not evidence. I am not objecting to

this, because it is quite evident that this witness is carried away and wants
to make a speech, I think ; but it is quite evident that this is not evidence.
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- WirNESs : Do you wish me to make an explanation, your Lordship?  In the

His Lorpsurp : No, Mr. Elliott may wish to ask you something upon Sg,ﬁ’%"e
cross-examination. If Mr. Robertson desires these pages to go in, and Mr. '
Elliott does not object, I shall not interfere. It is argumentative of course. Plaintiff’s

Mr. ROBERTSON : There is some evidence on the next page that T want Fvidence.

to bring forward. No. 12.
Mr. Evviort : I would not want all this to go in without my objection W.A. Irwin.
being noted. E(}){z?ﬁna-
His Lorpsure: We will note your objection, Mr. Elliott. It may Chieft—con-
10 shorten Mr. Robertson’s argument. Go on. tinued.

WiTNEss : It is quite clear that he regarded Miss Deeks’ manuseript
very highly; no man would make such extensive use of it otherwise. It
must have roused him to a realization of the possibilities in publishing
such a work at that time. But this is to be considered as well: having
undertaken the project, he wrote under very high pressure. The published
Outline bears indubitable marks of hasty production. Moreover, the time
which his evidence allows for the actual writing strongly corroborates this.
Somewhere about October of 1918 he is fairly started; by the next July
the work is complete save for some minor revision. My reference there

2¢ is to the Counsel’s summary, paragraph 3.

Mr. ROBERTSON : I do not know what the reference is to Counsel’s
summary, but it is to a letter which is in.

WrrnEss : In about nine months he produced a manuscript of about
half a million words, surveying all the intricate and recondite subjects
entailed in a history, not of mankind alone, but of the earth. It is simply
stupendous. And, if I understand aright his testimony, he denies that he
dictated to stenographers; on the contrary he wrote it entirely himself
in longhand. The reference is to Question 77 in his examination.

To do that in a bare nine or ten months is a task that might well

30 stagger one. The mere writing was exacting. There could have been no
time whatever for exhaustive reading, for collation of authorities and
maturing of views and modes of expression. These things can be done
only through years of quiet work, not in a few hectic months of feverish
activity. He made his task one of urgency, snatched hastily at facts and
views drawn from where he might, padded it out with old hobbies and
half-baked opinions of his own, and feverishly kept his pen-hand busy.

Why he rushed the work through at such a pace he does not say,
but the fact that he did so is established. For some reason he felt that
speed was of importance. It may have been that he felt the market was

40 peculiarly ripe for his purpose, and that he must hasten before the public
mood changed ; it may be that it is his habit to work in this hasty fashion.
But there is no evidence against the view, and probabilities favor it strongly, .
that his reason was an anxiety to forestall the publication of The Web.
He must have known that he could retain the manuscript in his possession
but for a limited time.
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Mr. RoBErTSON : I think the rest of it need not go in.
His LorpsHiP: Very well, stop there and leave the rest out.

Mr. ErriorT : There is only one more sheet of it, and he might as well
finish it. '

Mr. RoBErTsON : No, in my opinion, it is not at all in the nature of
evidence that is admissible.

Q. Professor Irwin, had you access

Mr. Erriorr : Just a moment. This document, I understand, is going
in?

His Lorpsurp: You have the right to it. The reporter, I think,
has taken the whole of it. You have the right to have it in.

Mr. RoBERTSON : Of course I have no objection to putting it in.

His Lorpsare: I suppose the only proper way would be for the
reporter to introduce the manuscript with the interpolations in the
appropriate places. There would be no objection to have the witness’
marked copy as Exhibit No. 15.

Witness : The matter that it was agreed to delete, I have not marked
out, but I think I could do that in a moment, if you wish.

His Lorpsurp : It is on my page 49, the one paragraph, ending towards
the foot of page 50.

Wirness: Beginning with the words, * Opportunity to follow an
interesting line of examination,” and ending with the words  corroborate
with some little cogency the literary argument” at the end of that
paragraph. ,

His LorpsHrP: Draw your pen through that paragraph. Then on
page 67, in the third line from the bottom of the page, beginning with the
words ¢ regarding it as of high merit ”” and down to the end.

Mr. RoBERTSON : And I think there was a little at the first ?

WirnEss : We omitted page 1. Shall I strike that out also, your
Lordship, as I did not read it ?

His LorpsHIpP: All right, strike it out.

Mr. RoBERTSON : Did you begin reading at the top of page 3 ?

WirnEess : No, I began at the top of page 2.

Then, on page 9, your Lordship, I believe a paragraph about the middle
of the page I did not present as it is here. I presented it orally. T refer to
the paragraph beginning with the words, “ It will be seen from this that
the two works.” '

His LorpsHIP : Score out that paragraph, and then that will appear
in the notes. I have marked it to see the revised statement of this
paragraph. All right.

WirnEess : I think this copy is correct, now.

Exhibit No. 15. Filed by Mr. Robertson. Prof. Irwin’s manuscript.
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Mr. RoBERTSON : (). Then, Professor Irwin, did you prior to or during
the course of the forming of your opinion in this matter, have access to the
comparison, the analysis, prepared by Miss Deeks, of these two works,
which we have in here as Exhibit No. 6,—you know the document I
mean ?—4. I believe I do, yes. Miss Deeks brought me down considerable
material of one sort and another, and that among the rest, and it was
available for me during the time I was at work.

@. Then you have referred from time to time, in stating your opinion,
to comparisons, literal comparisons, that is where the language or the
literary form was similar. Have you set forth all of these which have
influenced your opinion in what you have stated 2—A. No, very far from
it. In this statement I have simply selected the ones which I considered
more cogent, or ones fairly worth while.

His LorpsaIr : You have written a book fairly large now. You could
have written volumes, I suppose ?—4. Yes.

Mr. RoBERTSON:@. Was your opinion influenced or made any
stronger by these other similarities which you have not specifically
mentioned 2—A4. Yes, it was. As I intimated this morning, individually
I felt that they fell short of conclusiveness, but certainly there was a
cumulative argument; but I felt that in what I have presented there was
a great mass of what I might call detailed similarities.

Cross-examined by Mr. ELLIOTT.

@. You apparently have taken a considerable length of time with
this proposition which was laid before you 7—A. I have.

His Lorpsurp : I think he said six months, did he not ?

Witness : I was speaking loosely. It was practically that. Miss
Deeks came to me some time at the latter part of November last year.

Mr. Erriort: And I see you have dated the document the 15th of

May, so I presume you have been all that time at it. How did you come
into this proposition at all ?—A4. Do you want the story of my connection
with it ? '
Q. If you would be good enough to let me have it.—A4. One day
last November, 1929, there was dropped in my door a little note, Please
call such and such a number. I called it, and a lady replied, Miss Deeks,
and said, I want to see you about a very important matter. When can
I see you? I thought over my timetable and said, I will see you this
afternoon,—I think it was that afternoon. In any case I gave her an
appointment for that same day. She came down promptly, and we had
a chat in which she outlined the story of her manuseript, and her view
that Mr. Wells had used it, and asked me if I would undertake to act in
what has come to be called,—I hesitate to use the word,—an expert for
her. I consented.

@. Why did she wish it on you particularly 2—4. As far as I recollect,
she intimated that some authorities about the University to whom she had
gone for guidance, had sent her to me.
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@. And did she also intimate to you that she had been to authorities
in the United States?——-4. We have had a number of conversations. I
am only hesitating about the detail of this precise conversation. Is that
what you have in mind ?

@. No, I want your general instruction. Did she tell you she had been
to experts in the United States at any time prior to seeing you ?—A. Yes,
I think I may say that would be correct. We have had, of course, a great
many conversations and she has told me a good deal about the history
of her manusecript, and so on.

@. And did she tell you that she had been to see some prominent
experts in the United States prior to coming to you?—A4. I do not know
whether I would describe them as prominent experts. She has mentioned
seeing different individuals in the United States. I did not know them,
myself.

@. Did she speak to you of criticism or report of these other experts ?—
A. I cannot say positively. She gave me quite an amount of material
that I never used. It lay on my shelf, and I simply noted the title. I did
not know the individuals, and I have never read it to this day.

@. Did she show you the reports ?—A4. That is what I mean, that it
is possible that the reports were among this material that I did not use.
I do not know.

@. Did she tell you that she had submitted it to different experts and
that they had returned her manuscript to her and told her that there was
no connection between the two ?—4. No, she certainly did not.

@. She did not tell you that ?—4. No. May I complete that? She
did tell me that having submitted it to certain experts they were quite
enthusiastic in support of her charges.

@. Did she tell you that she had submitted it to prominent experts
in the United States who had reported that there was nothing in her
claim at all ?—A. She reported to me that she had submitted it to a
number of individuals, one of whom I might mention, in Toronto, and that
she had submitted it to others in the United States, who had supported
her claim.

Q. Did she tell you ot any that did not support her claim ?—4. No.

@. Do you know Professor Archibald Freeman ?—A4. I do not think
so. That does not sound at all familiar.

@. Do you know Professor R. M. MclIver?—A. I have seen him.
I am quite familiar with his name. I do not claim to know him personally.

Q. Did she give you the report that was supplied by him ?—A4. No.

Q. Do you know a gentleman by the name of Professor Harry L.
Barnes 7—A4. Only by name.

Q). Did she give you a report that she had received from him ?—4. So
far as I know, she did not.

Q. You would know ?—4. Only on this basis, that if it was among
the material which I did not use. My belief is that she did not.

@. What material did she give you ?—A4. Oh, I could not give you a
catalogue of it here now.
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@. Did she give you her book,—what she called The Web ?—A. This
is the first part of the actual one that was given to me.

Q. Is this all that she gave you ?—A4. No, she gave me the other two
like that.

(). Where are they 2—A4. I think they are here.

His LorpsaIp: We have two copies of this manuscript in now, have
we not ?

WitNEss: I would believe that these are they. Not having used
them or not having marked them up in any way, I could not identify them
as distinct from other copies.

Mr. Eruiort: The great study which you have given these things, as
indicated by your evidence,—you surely would recognise the copies which
you used ?—A4. My study was almost exclusively in Book I, the one which
you received first.

@. You dealt with Book I, and you say your study was almost
exclusively on Book I of Miss Deeks’ Web 2—A4. Yes.

Q. And there are three books

His LorpsHIP : This, then, has been in London ? It indicates that on
its face. Apparently it was used in London.

Mr. Erviort: I guess that is just the name of the solicitors. It was
used in London.

Hi1s Lorpsurp : This manuscript was all re-typed ?

Mr. Erviorr: I think, when my friend instructed that firm of
solicitors, this was sent to them, and they put their face on to it.

@. Then you tell me, Mr. Irwin, that you confined yourself almost
exclusively to Book I of Miss Deeks” manuscript ?—A4. Yes.

@. And as regards Books II and III, we need not bother you, because
you did not deal with them ?—4. As far as my evidence is concerned, that
is correct. I am qualifying that only to the extent that I looked in them
only here and there to follow up something at the time.

@. You did not make an investigation like you did in Book I?—
A. No.

Q. I see that Book I—perhaps you can tell us more quickly how
many chapters there are there.

His Lorpsuip: In the detailed manner in which this witness has
dealt with Book I, perhaps it would be convenient to have that book also
in that form.

Mr. ROBERTSON : Excepting that other witnesses may deal with other
parts

WrrNEss : Before that is put in, may I remove one of my notes, which
is quite immaterial to that ?

Exhibit No. 16. Filed by Mr. Robertson. Typewritten manuscript
of Book I, The Web.
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Mr. Eruiorr : Miss Deeks supplied you with Book I and what else 7—
A. The Outline of History, she supplied me with that——

Q. Let me see the copies that she lent you?—A. This is Volume I,
and I believe this is the actual Volume II that she gave me.

@. So that Miss Deeks supplied you with Volume I and Volume II
of the Outline of History printed by the Macmillan Company.

His Lorpsuip: That is the complete work, of course ?

Mr. Erviorr: Yes, the complete work, printed by the Macmillan
Company in 1920 in New York 2—A. T believe that is correct.

Mr. ErLioTT : I believe this is already in, my lord.

Q. Now what else did she supply you with ?—4. With this analysis, to
which Mr. Robertson has referred, and also with some statement of

authorities
@. Have you got those?—A. I may have that here. This material

is 8o voluminous and mixed up

Q. Give me a description of it #—A4. The thing I am looking for is this,
typed quotations from certain of the authorities, as to certain parts.

Q. Are you referring to the comparisons which she gave you at that
time ?

His Lorbpsurp: The list of authorities already in as an exhibit ?—
A. No, it is not that.

Mr. ErwrorT : Q. If you can find that, let us have it. It contained
authorities that she referred to?—A4. Authorities that she confessed she

had used, and obviously that is incorporated to some extent. I have.

referred to that again and again.

Q. And with what else did she supply you?—A. One other thing I
remember; she supplied me with what purported to be a copy of Mr.
Wells’ examination taken last summer, and also a copy of the Counsel’s
Summary, which has been referred to. Beyond that there is other material,
but my memory will not be sufficiently accurate to say what was there.

(. Was this Counsel’s Summary instructions to you as to what you
should find 2—A. No, it was simply a summary of the evidence taken in
England and its bearing, and certain conclusions from it.

Q. Have you got that here 2—A. T think I have. I believe this is the
document.

Mr. Erniorr : I would put this in, my lord.

His LorDsHIP : That is not evidence, unless Mr. Robertson consents.
It is something prepared for the action. .

Mr. Erviorr : Unless my friend consents, I would not put it in.

Mr. RoBERTSON : I see the first page is not here 2—A4. No.

Mr. ROBERTSOXN : I have no objection to this going in. I have taken
over the Brief of Counsel who is in England at the present time.
Exhibit No. 17. Filed by Mr. Elliott. Counsel’s Summary of English

examination.
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Mr. Eruiorr: Q. Now we have all the material in excepting some
small incidental stuff that you have.—A4. I suppose we may leave it in
that way. My point is that the balance of it I cannot detail.

Q. Then we need not bother about that. Did she supply you with
any books or documents?—A. Later on she secured from the library
for me certain of the books which she had actually used herself.

Q. Then, having all that material together, what were you instructed
to do?—A4. I suppose I might say the instruction was to examine it and
see if there was anything to her case.

@. Do not suppose ?—A. You must remember this was just a free
conversation about six months ago.

Q. What were you employed for ?—A. As I recollect the conversation
at that time I was asked to examine this and see what evidence was in the
documents.

His Lorpsurr: To see whether she had a case or not, to advise her
by a report as to whether she had a case to take to Court ?—A. No, I would
not say that. I had nothing whatever to do with advising her to go to
Court. She simply asked me to act as her expert in the case which was
coming on. '

Hi1s Lorpsurpr : I think that is clear.

Mr. Errrorr: @. And whatever the instructions were, they are
embodied in this document which is Exhibit 15, which you have been
reading to us in the last day or two ?

Hi1s LorpsHIP: Supplemented by his oral evidence 2—A4. If you want
a statement of my instructions as I understood them it is briefly on that
page which was not read. '

His Lorpsuarp: On the first page.

WiTtNEss : You see in one sentence there I have said she asked me
to undertake a study of the two works for evidence bearing upon this
contention.

Mr. Eruiorr: I see you have headed your document, ¢ Evidence of
W.A.L”—that is you ?—A4. Yes.

Q. So that this document which you have was following out your
instructions for evidence to give in this Court ?—4. Yes.

@.—Then at page 2 of this document, Exhibit No. 15, you base your
whole evidence and statements contained in this document on the truth
of two assumptions, the first you state to be that her manuscript ante-
dated the writing of Mr. Wells by an adequate period—is that your first
assumption ?—A4. Yes.

Q. If it is true, then, that it did not ante-date Mr. Wells’ Outline,
then your whole contention and evidence falls to the ground?—A4. No,
I would not say anything of the sort.

Q. You have said it now, have you not ?—4. No, I did not. I would
say this, then, that that constitutes a totally new problem which I must
be given time to investigate.
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@. You have investigated it 7—A4. No. ]

@. You say here, “I have assumed that Miss Deeks can establish
satisfactorily two points ’—mnow your first point is this, *“ That her manu-
script antedated the writing of Mr. Wells’ Outline by an adequate period.”
That is your statement there is it not ?—4. I believe so.

@. Then, if that is not so, your whole evidence and this statement
fall to the ground ?—A4. Not necessarily.

@. If that assumption is not true——A. The situation is this, if that
assumption falls to the ground there is a new problem before me which
I must be given time to investigate, and that problem would shape up
differently, and probably much of that which I have put in would be
valuable, but with slightly different emphasis. But to say that my evidence
falls to the ground, absolutely no.

@. If that first assumption which you have made there is not true,
the present evidence and statement made by you does not apply to the
case 2—A. The present evidence and statement would require revision.

@). Then you speak as to that first assumption that you have made,
and you say first that her manuscript ante-dated the writing of Mr. Wells’
Outline by an adequate period. What would be an adequate period ?—
A. A period adequate for the purposes of the case.

@. How long a time ?—4. Oh, do not ask me that.

@. You had to come to some conclusion as regards that when giving
your evidence ?—A4. Oh no. All I had to come to the conclusion about is
that it was an adequate period.

@. You won’t tell me, then, what would be an adequate period ?—
A. A little while ago you were objecting because you thought it was not
evidence. Now why do you ask me to give what is not evidence ?

Q. Just listen to the questions and do not argue with me. I have
asked you a simple, plain question : What is an adequate period ?—A4. My
answer is that in days and weeks and hours I do not know. It depends upon
the man’s ability to read it. I mean a period sufficient for the purposes of
the contentions in this case.

Q. You are familiar with the dates, are you not, of the dealings with
this manuscript ?—A4. I have heard of them.

Q. The plaintiff tells us in her examination that she delivered her
manuscript to MacMillans of Toronto in August of 1918, July or August
of 1918. Hold that in your mind.

Hi1s LorpsHIp : The end of July she says.

Mr. ErriorT : If it is shown in evidence by Mr. Wells that a substantial
part of the Outline of History was written at that time, then your evidence
would not apply ?—4. I would not say that either. I would say once again
that I must have opportunity to study, granted you prove these are
facts, what are the facts of the case and what part of The Outline of History
he had actually written and things of that sort.

Q. Then the plaintiff produces for us a letter dated January 31st, 1919,
which shows that her manuscript was then at MacMillans in the City of

Toronto.
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Mr. RoBERTSON : I object that is not what the letter shows. There
may be something to be implied from the letter, but it does not prove
any fact at all.

Mr. ErriorT : Q. Then take it for granted that on the date that she
received that letter of January 3lst, 1919, her manuscript was in the
possession of MacMillans in the City of Toronto. Have that in your mind
now; and have also the date of August 1st, 1918.- Do you say, to use your
own expression, that adequate time had elapsed from July or August,
1918, for Miss Deeks’ manuscript to go to London, to be used there in
writing, as you say, the Outline of History, and returned and be in Toronto
again on January 3lst, 1919? Could it be done ?—A. First of all, then,
too, why not for the purposes of the question assume that the moon is
made of green cheese? That is quite as relevant. You are taking assump-
tions there that you might argue from, and you see your assumption is of
no value. My answer is that I am not going to accept assumptions of that
sort.
Q. Not even when I give you the dates ?—4. You gave me one rough
date and one assumption and asked me to give you some opinion on your
assumptions.

@. I want you to assume it 2—A4. No, I refuse to assume it.

Q. And you refuse to tell me, to use your own language, whether an
adequate time had intervened between July or August, 1918, and January
31st, 1919, for that manuscript to have gone to London and be used in
writing The Outline, and returned to get back to Toronto before January
3lst, 1919 2—4. I will answer that, but do not ask me to say Yes or No.

Q. You refer to ““ adequate time ”—could that be done as a physical
possibility at that time ?—4. I have already dealt with that question of
adequate time, and I refuse to be drawn into any more statement about
it. What adequate time was in days and hours, I do not know, and neither
do you, but that must be judged by so many considerations that you cannot
be tied down to days or hours. Get over that thing and let us get down to
something else.

@. That is the best you can do to help me on that, is it ?—4. You can
put it in that way.

@. Then I will leave it in that way and go to something else. You,
of course, not reading those two volumes that you have told us about,
you read Mr. Wells’ introduction 2—4. Yes.

Q. It starts, I see, in Roman numerals, at V and goes on to X in the
first volume. You notice that Mr. Wells in this introduction does not
claim to be writing a book for professors and experts.—A. I think I would
grant that. Of course you will understand that was read some time ago.

dQ. He says: “ It is written plainly for the general reader.”—A4. Very
good. :

Q. So that something which was written for the general reader would
somewhat jar the soul of a professor, when it is on his ground 2—4. Not
necessarily. Many popular works are of high scholarly value. -
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Q. Then you notice that he had each chapter of his book thoroughly
revised and criticized by eminent men ?—A4. I notice that he gives a list
of eminent men who he said collaborated with me. Whether each chapter
was revised or not I do not know. :

Q. This is what he says at page VIII: “ There is not a chapter that
has not been examined by some more competent person than himself and
very carefully revised.””—A. It would not require very much competency.
Very well, if he says that he says that.

. You were not over there ?—A4. No.

Q. Then he refers to some distinguished assistants, and he selects a
few of them, Sir E. Ray Lankester,—is he not a very able and eminent
writer 2—4. I have one of Lankester’s books here which I used in my
argument.

@. He is an honourable man and one who could be well associated in
a work of that kind ?—4. I have no reason to doubt.

Q. Then Sir H. H. Johnston,—you know him ?—A4. Very slightly.
I will take your word for it.

Q. I want yours ?—A4. I know very little about him.

Q. Professor Gilbert Murray,—do you know him ?—A4. I know of his
work.

Q). Where is he associated ?—A4. He is a great authority in the Hellenic
field.

@. And one who would have your esteem ‘?——A I think I might say
so much.

. And an honest writer 7—A. I am not in a p0s1t10n to answer that.
Understand that when saying that I am not casting any aspersions.

@. And Mr. Ernest Barker ?—A4. I do not know him.

Q. Of Cambridge University ?—A4. I do not know him.

His Lorpsarp: I understand these names are put forward in Mr.
Wells’ Advertisement ?

Mr. Erviorr: In his Introduction.

His LorpsHIP: Yes, which is really an Advertisement, with the idea
that the mention of them would approbate his work to some degree, and he
would expect that a large number of readers would be familiar with some
of these names. Perhaps no one person would be familiar with all of them,
but all of them were men of some standing.

Mr. ErriorT: Yes. I do notspeak with any great degree of knowledge
excepting having read a lot of his books; and he does not claim to be a
geologist, for instance, or an historian in many things..

His LorbpsHrr : Mr. Wells is essentially a fiction writer, I take it.

Mr. ErrioTT : And he naturally had to call in experts on a great many
of these things.

Mr. RoBERTSON : And then he did not adopt their opinions.

Mr. Erviorr: I do not want to read over all these names; there are

some outstanding ones, Sir Richard Gregory, who is very well known—
you know of him ?—4A4. No, I do not.
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Q. You know of men like Professor J. L. Myres ?—A4. I know J. L.
Myres, and may I speak about J. L. Myres?

His Lorpsure : No, I do not think it is necessary. It would be in-
teresting no doubt.

WiTNESs : It was really relevant to the case.
His Lorpsure: Mr. Robertson may ask you about it afterwards.

Mr. Erviort: Q. Then Mr. Wells further states, as you probably are
aware, that ‘“ he has met with scarcely a single instance of irritation or
impatience on the part of specialists whose domains he has invaded and
traversed in what must have seemed to many of them an exasperatingly
impudent and superficial way ” 2—A4. I could believe it would appear so.

@. And he acknowledges it ?—A4. Yes. Was your point there about
the lack

Q. You just give your evidence, and do not bother about the points.
Then having those men’s names associated with Mr. Wells, at page 4 of
your statement you state the following :—

“The Outline is a very shoddy, -ill-digested piece of work,
devoid of literary excellence; I cannot recall a single passage that
commends itself as the work of an artist. As history it is common-
place in the extreme. The work has no merits that would preclude
its being dependent upon an unknown writer.”

That is your opinion of this work 2—A4. That is my summary based upon
months of intensive study and familiarity with the work.

Q. And that is directly aimed at Mr. Wells ?—A4. That is not directly
aimed at anybody, but that is a summary of my study of The Outline of
History.

Q. And do you include in that statement the other gentlemen men-
tioned by Mr. Wells ?—A. I include in that purely The Outline of History.

Q. The Outline of History is the work of the brain of these men ?—
A. I am not concerned with that. I am concerned only with The Outline
of History.

His Lorpsurp: Wells does a chapter and submits it to Lankester not
for style but to be informed whether or not he is correct in his summary
of the situation of the matters dealt with, which may be assumed, I suppose,

~ to be within Lankester’s province. It is not Lankester’s business to re-write

40

the chapter or to say to Wells * Your style is rotten.”” He simply approbates
the facts, I suppose.

Mr. ErriorT : Yes.

Q. Your next statement in regard to that is this :—

“ Then finally this is to be considered, that for any man who is
ready to make illegal use of another’s work there is distinct advantage
in choosing the work of an obscure individual; the probability of
detection and punishment is reduced in direct proportion to his or
her obscurity.” ‘
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Do you mean by that that if Wells stole this material from Miss Deeks, he
picked on her manuscript so as not to be detected ?—A4. I mean by that,
Mr. Elliott, that having picked on her manuscript there was a distinct
advantage there. .

@. That on account of the obscurity of this lady he would not be de-
tected—is that what you tell us?—A. Just wait now. I am not saying
that on account of this obscurity he picked upon this work. He picked upon
this work for whatever reasons he used in picking upon it; but that is one
of the considerations to be considered upon it.

@. In this long criticism which you have here, did you read all the
authorities which Mr. Wells refers to 2—4A. I think you said yesterday that
there was something _

Q. Do not think anything about it ?—A4. You must permit me to
answer as I will. I will not have words put in my mouth. _

Q. Let us come to an understanding. I want you to answer my ques-
tion. Please answer.

His Lorpsuip: I do not mind a wrangle between Counsel and the
witness, but I want to have some regard for the reporter.

Mr. ErLrioTT: Q. Did you read all the authorities referred to in Mr.
Wells’ Outline of History 2—A4. I am going to answer you. First of all
understand this, that there are a good many considerations enter.into that,
before I can answer it; and if I ask you another question, you understand
it is to clear up a point so that I can answer it; and when I go back in that
way, I am coming to an answer to a question, and then you will get an
answer. So you let me ask you a question.

@. Did you read all the authorities referred to by Mr. Wells in his
Outline of History 2—A. My question is: Did you claim yesterday that
Mr. Wells submitted something more than a hundred authorities ? '

His Lorpsuip: The question seems to be a very simple one. I suggest
to you that you answer it directly, and then you make an explanation ?—
A. Twill. No, I did not. Since Counsel has not asked another question
I suppose I am still free on this answer ?

His Lorpsure: If you wish to make any explanation.
Mr. ErirorT: That is all, my Lord.

His Lorpsare : Mr. Robertson may bring something out, if he wants
to. Mr. Muirhead, have you anything to ask?

Mr. MUIRHEAD : I have nothing to ask.

Re-examined by Mr. ROBERTSON.

Q. First of all, you have said that Miss Deeks asked you if you would
act as an expert or something of that sort, in this action. In anything that
she asked you to do or that you consented to do, did you in any way com-
promise your own independence of opinion ?—A. Absolutely no.

Q. My friend, Mr. Elliott, asked you as to your knowledge or as to
what had been communicated to you as to consultation with other experts

10

20

30

40



10

20

30

40

157

prior to seeing you, and you said that among others one Toronto expert
was mentioned ?—4. Yes.

@. The question I want to ask you about that is, Do you know whether
that Toronto expert is still living 2—A. No, my understanding is that he
is not living. :

Q. It was Sir Bertram Windle 2—A. Yes, Sir Bertram Windle.

@. Then with reference to the collaborators or the persons mentioned
in the introduction by Mr. Wells as having had something to do with his
work, first of all I want to ask you whether in its character, so far as you
have examined it critically, it in your opinion bears signs of criticism and
revision by first-class men in the various departments ?—A. To answer it
in general terms, first——

His LorpsHir : What has that to do with the case ?

Mr. ROBERTSON : It is merely in reply, my learned friend having put
it to the witness.

His LorpsHIr: He often goes outside.

Mr. RoBERTSON : The witness had said in quite plain terms in his
examination in chief that the work was not good history

Mr. MUIRHEAD : I cannot hear my friend.

Mr. RoBERTSON : The witness had said the work was not good history,
and then to meet that my friend asked as to these names.

His LorpsHIP : Supposing the work was absolutely devoid of interest ?

Mr. RoBERTSON : It makes some difference in the plaintiff’s case as to
whether this work is also the revised work of great men. It would very
seriously impair the value of this witness’ opinion if it should be that.

His LorpsaIP : I should doubt if this witness could say that the men
who were mentioned in the introduction of Wells’ book had not revised
the chapters, for the reasons I gave a moment ago, that they would not be
concerned about the style. Perhaps it would be shorter to let you ask the
question.

Mr. RoBERTSON : ). What do you say as to the text of the work *—
A. I say there is a peculiar situation there, that Mr. Wells has the habit
of citing a number of footnotes, the opinions of certain of his authorities,
which very frequently are initialled by one or another of these scholarly
collaborators ; and those footnotes or opinions of the scholarly collaborators
are again and again—I will not say always, because that is a sweeping
statement—but very often in direct contradiction of the text; and instead
of working that into the text he lazily puts it into the footnote and lets it go.

An astonishing illustration of this is a letter from Sir Gilbert Murray,
in Greek history. He has a whole section there in one chapter which is
more or less a letter from Sir Gilbert Murray, which is in contradiction of
something which he had said. Instead of going at it and correcting it, he
simply puts in Sir Gilbert Murray’s letter and lets it go.
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Q. My friend mentioned the name of a collaborator. Professor J. L.
Myres 2—A. Professor Myres is the author of the first chapter in the Cam-
bridge Ancient History, and it has a chapter on the.Geographical Back-
grounds of Human Life, precisely the point which Mr. Wells omits, the
deficiency which we saw in Wells’ plan. Wells left it out, and Myres is
rated as one of Mr. Wells’ authorities.

Q). There was something you were going to add to the answer to my
friend’s last question. .

His LorpsHIp: You were asked if you had read all the authorities 2—
A. In saying I have not read them all, obviously I have not read the books
through from cover to cover; I have had something else to do in the last
six months ; but I have tried honestly to read his sources and to run through
them and pick them out carefully. I am not claiming to have read them
all carefully. In cases of that sort I have based no opinion upon that ; but
where I have claimed cogency, I have been very careful to go into his
authorities quoted, and to go into them as carefully as possible.

His LorpsHir: Using your own good judgment as an expert in this
line of criticism, you made the explorations which you thought necessary
of the material so as to enable you to arrive at a conclusion ?-—A4. Yes, my
Lord. .
Mr. RoBERTSON : In cases where you have used the argument that
The Web and The Outline are in agreement, but they are both in disagree-

‘ment with the known authorities, in that sort of instances did you read and

search the other authorities upon the point 2—A. I searched them. Some
of it it was not necessary to read; I have known them well for years.

His LorpsHrr : He has been living with this subject for years.
Mr. RoBerTson : That is all, thank you.

No. 13. S
Evidence of Lawrence Johnston Burpee. -

LAWRENCE JOHNSTON BURPEE, sworn.
Examined by Mr. ROBERTSON.
(Examination-in-Chief.)

Q. Mr. Burpee, you reside in Ottawa ?—A4. Yes.

Q. And you have done some writing yourself 7—A4. Yes.

Q. You are the author of certain works ?—4. Yes.

Q. Along what line 2—4. Mostly history. Specifically the history of

.Western America—Northwestern America.

Q. Then you are connected with some well-known societies 7—A. Yes,
I am a Fellow of the Royal Society, and also happen to be Honorary Secre-
tary to and member of the Council of the Royal Society of Canada. I was
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President of the Canadian Historical Association, which I think I may say
I was chiefly instrumental in founding ; and was President of the Canadian
Authors’ Association also ; and am at the present time editor of the Canadian
Geographical Journal.

Q. And as incidental to other activities, your business office is with the
International Joint Commission 2—4. I am Secretary for Canada of the
International Joint Commission.

Q. Then, Mr. Burpee, have you seen the manuscript of Miss Deeks’
work, called The Web?—4. Yes, I saw it first in 1926, and made an
examination of the manuscript, and compared it with Mr. Wells’ book.

Q. That is The Outline of History ?—A4. The Outline of History, and
wrote an opinion at that time. I have that opinion with me here.

Q. Have you done work upon it since 2—4. Subsequently I made a
short analysis of the manuscript and the book; and then, within the last
month, I re-examined it and wrote a short additional opinion.. At this
latter time I had the advantage of seeing the Examination for Discovery
of Mr. Wells. : '
' Q. And getting some further facts 2—4. Yes.

@. May I ask you this question, first : As the result of the examination
and comparison of the manuscript with the Outline of History, in your
opinion is there any relation between the two 2—A4. Yes, as I have stated
in the opinion and as I still feel, I think The Outline of History shows a
very clear-—very many evidences of its dependence upon the manuscript
called The Web.

Q. Assuming for the moment, for the purposes of the question, that
The Web was a completed manuscript prior to the commencement of the
other work, The Outline of History, what do you say 2—4. I did not get
the drift of your question.

Q. Assuming, then, that The Web was a completed manuscript before
Mr. Wells began his work on The Outline of History, that is the writing of
it, what do you say as to the relationship 2—4. I would assume that either
Mr. Wells himself or that someone acting on his behalf had had access to
the manuscript called The Web and made a very complete study of it.

Q. You say you assume,—it is your opinion I want to get ?—4. That
is my opinion. I have referred to the alternative that either Mr. Wells or
somebody else acting on his behalf, when I said I assumed.

Q. I want you to tell His Lordship upon what you base your opinion,
and for that purpose possibly His Lordship would allow you to do it in the
way that is most convenient to you, if you have something that you wish

to refer to in whole or in part, or if you prefer just to state it 2—4. I feel,

sir, that I would probably save time of the Court if you would permit me
to read from the opinion which I prepared in 1926.

Mr. ErviorT : I did not hear what you said.
WitnEss : I said I would probably save the time of the Court if His
Lordship would permit me to read the opinion which I prepared in 1926.

Mr. ErLioTT : Have you a copy of it ?
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Mr. RoBERTSON : No, I think not.

His LorpsaIp : It is not very regular, but I think it is quite an expedi-
ent procedure, and if I were opposing counsel I would welcome it.

Mr. Eruiort : I think it is the most expeditious way, but like in the
other document I feel something will get in that is not evidence.

His Lorbpsurp : You can leave something for the trial Judge. You
will reserve all your objections to whatever is not evidence.

Mr. Erviorr: Very well, my Lord.
Mr. MuiRHEAD : I would join in that, my Lord.

His Lorpsuip : If there is anything in this which is not evidence, it
is objected to.

10

Mr. RoBERrTSON : I would suggest, in order to eliminate something -

that is not evidence, that you start at the top of page 4?—A. I think I
should say, in justice to myself as well as to Professor Irwin, that I had the
advantage of hearing him today. So many grounds of similarity appear
in the opinion I have written which are in his evidence, I think it is in justice
to myself as well as to him that I should say that I had never met Professor
Irwin before today. I had never seen his opinion nor he mine.

His LorpsHiP: You knew nothing of it ?—A. No, nothing beyond
that I understood from Miss Deeks that he had been asked for an opinion.

His LorpsaIP : Then you may proceed and read from your memoran-
dum.

Mr. RoBERTSON : If at places in your reading it is desirable or desired
to supplement or explain it, do so, but indicate it to the reporter.

His Lorpsurr : Then the reporter will take it.

WirNEsS : I have read and compared The Web and The Outline, in
both cases having seen them for the first time and approaching them with
no preconceived ideas as to the character, scope or language of either. I
have then critically examined and analysed two typewritten analyses
prepared by Miss Deeks, one a comparison of the framework of the two
books, and the other a detailed examination of their substance.

This was written in 1926, and since then, I believe, Miss Deeks has
prepared other material.

I might say here that I had never heard of Miss Deeks or of The Web
up to the time that she asked me to make this examination, and I approached
the task with the feeling, almost the conviction, that the charge was

" incredible.

The impression left upon my mind by the detailed study of all this
material is that, to a considerable extent, the plan, scope, spirit and language
of The Web have been incorporated in The Outline. Each of these might
be elaborated almost indefinitely, but after Professor Irwin’s very complete
analysis, with which I am in substantial agreement, that does not seem to
be necessary.
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His Lorpsuip: Having heard his evidence and having heard his report
for the first time today ?—A. Yes. These last words are an interpolation
which I wrote after hearing him this morning.

Individual coincidences, which I have referred to in the earlier pages
which I am not reading, do not necessarily appear to be plagiarism. They
are probably coincidences and nothing more. But here the thing, to my
mind, gets beyond the reasonable bounds of such an explanation. One
finds the same general plan, a distinctly original treatment of an unusually
broad and intricate subject ; striking similarities in the framework ; similari-
ties in treatment; and also dissimilarities, perhaps equally significant, as
the stressing of woman’s place in the history of the world, in The Web, and
its avoidance in The Outline; and coincidences of language until it becomes
impossible to regard them any longer as coincidences.

Equally striking is the appearance, at least to some extent, of the same
underlying thought in both works, the rather unusual idea of the history of
the world considered as a web or fabric into which is woven the story of
man and his deeds and misdeeds. One might take each item in these different
lines of comparison separately, or even perhaps each line of comparison,
and possibly remain unconvinced ; but the cumulative effect of the whole is
overwhelming, to my mind. I think it must be patent to everyone who
reads and compares The Web and The Outline that they are not only
curiously alike in plan and structure, but equally unlike any previous
attempt at an outline of world history.

As to the underlying idea, while it cannot be said that the conception
of a history of mankind as a web or fabric lies behind The Outline to the
same extent or in so definite a way as it does behind The Web, the thought
would seem to have been unquestionably in the mind of the author of the
former work. One finds many such phrases scattered through The Outline
as these : ‘“ The weaving of mankind into one community,” “ a complex of
notions and traditions was being woven as.a net is woven to catch and
entangle men’s minds,” ‘ people found themselves entangled in an in-
explicable net,” “ these troubles interwove with the feudal conflicts of the
time,” ““ a new order draws mankind together with its net,” “ the network
of complex mental processes,” ‘“the legendary net that gathered about
Buddha,” ‘ the snare of all historical writers,” ° Octavian’s net closed
slowly round his rival,” ‘ network of one of the new religious movements,’
‘“ the small cultivator was held in a network of restraint,” * the Northmen

. interwoven with the Turkish migrants like warp and woof,” * men
are born a most varied multitude enmeshed in an ancient and complex
social net,” ““ Napoleon . . . was in the net again, and this time he was
not to escape,” ‘“ he had woven a net to bind his race together but it was a
net about his feet,” *‘ the web of a mean suggestion,” * of millions of such
stitches is the fabric of this history woven,”” and frequent use of such words
as ‘‘intertwined,” ‘‘ entangled,” ‘ woven,”  spinning,” ‘ enmeshed,”
“ fine-spun,”” ‘“ warp and woof,” ‘‘ threads,” ‘‘ binding together,” *“ fabrics,”
“ network,” and the like, all leading back to the same general idea.

z G 2968 X

In the
Supreme
Court.

Plaintiff’s
Evidence.

No. 13.
Lawrence J.
Burpee.
Examina-
tion-in-
Chief—con-
tinued.



162

In the His LorpsHip: Are these all quotations from The Outline ?—A. Yes,
Sgpre;ne my Lord.
‘ourt.

o In regard to similarities in the actual language employed by the authors
Plaintif’'s of The Web and The Outline—that is, the presentation of similar ideas in
Evidence. the same sequence and clothing them in substantially the same form of
words—the instances are far too numerous to even begin to present them

No.13.  pere. In this respect probably more than in any other, the significance of
Lawrence J. . : . T . AN
Burpee. the comparison lies not so much in the individual example, which in itself
Examina. may be often insignificant and unconvincing, as in the piling up of many
gglp-fin- such instances. Once more, it is the cumulative effect of very many similari- 10
el—con-

ties, in this as in other directions, that compels one to the conclusion that
some of those who were engaged in preparing material, at some stage, for
The Outline, must have had access to the manuscript entitled ¢ The Web.”

This opinion was dated January 11th, 1926. And shortly after that I
compared a comparison of parallel passages in The Web and in The Outline.

Supplementing my conclusions. dated January 11th, 1926, I submit
the following parallel passages from The Web and The Outline of History.
References to the latter are to the 2-Volume edition of 1921 published by
Macmillan. These extracts are offered as characteristic examples, not as
an exhaustive list of parallel passages. The preparation of an exhaustive 20
list would be a very tedious and laborious task. Miss Deeks’ analyses are
very much fuller than mine, but even hers are far from exhaustive. These
parallel passages support my conclusions, but at the same time I wish to
make it clear that the latter are based upon a study of the two works, and
represent the impression left upon my mind by the piling up of a very large
number of resemblances, many of which, as I said before, are trifling, but
in the mass become convincing.

His LorpsuIP: These parallel columns, I think, might very well be
taken as read.

WirtnEess : I have just another paragraph before I reach them. 30

So far as the general plan is concerned, any attempt at a parallel would
have to follow some such lines as Miss Deeks has developed in her short
analysis. To my mind her analysis makes it sufficiently clear that the two
works are substantially alike in plan and scope, while varying in the space
given to particular periods. I am therefore content to rest this point in my
conclusions upon her short analysis.

As to the thought that runs like a thread through The Web, the idea
of the story of the world as a fabric into which have been woven the thoughts
and deeds of countless generations of men and women, the following parallels
are suggestive : and then the parallel passages follow and run through the 40
next five pages.

His Lorpsure: The parallel passages 7—A4. Yes, sir.

tinued.

His Lorpsurp: I think we need not read those now.

WirnEss : They are similar in character.
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Mr. RoBERTSON : Without reading them, I would ask you whether
there are any particular ones that, beyond resemblances in expression or
in thought, have resemblances in the way of error or in dates or names ?—
A. Yes, there are cases which seem to me, sir, to have more than ordinary
significance ; cases where both Miss Deeks and Mr. Wells seem to have fallen
into the same error in history. I do not know whether these particular
points have been brought forward by the previous witness or not.

His LorpsHIP : Mr. Irwin instanced a number of these.

Wirness : Yes. This is quoting from Miss Deeks’ manuscript : I am
not writing the language, but summarizing it : From the Web :—

“The pope . . . sent him (Chief of the Franks) the keys of
the tomb of St. Peter . . . with a letter . . . offering him the
sovereignty of Rome. . . . The Chief of the Franks died . . . His
successor . . . consulted the pope about keeping the Crown; the
pope replied that the title belonged to him who had the power . . .,
During the Christmas period of A.D. 800, Pope Leo III placed upon
his head the crown of the Cwsars. Thus . . . Charlemagne was
now emperor of the Holy Roman Empire.”

Then Mr. Wells :—

* He sent to the pope to ask who was the true king of the Franks,
the man who held the power or the man who wore the crown, and
the pope decided in favour of the Mayor . . . Leo III sent the keys
of the tomb of St. Peter . . . to Charlemagne as the symbol of his
sovereignty of Rome . . . on Christmas Day in the year 800, . . .
the pope . . . clapped a crown upon his head and hailed him Ceesar

. so the Empire of Rome rose again as the ‘ Holy Roman
Empire.” ”

As to the Holy Roman Empire, my comment upon that is that Hayden’s
Dictionary of Dates, and other authorities, say that the Holy Roman
Empire dates from 962, when Otto or Otho the Great was crowned at Rome

by Pope John XII. There would thus appear to be the same error in The
Web and The Outline.

His Lorpsurr : I would suggest that you put in these portions which
Mr. Burpee has read, with the parallel columns attached.

Mr. RoBERTSON : The comment is there, and I thought we needed to
elucidate what the point was.

WirNEess : The parallel passages and the comments are in there.
The Web. ] The Outline.

Thus the web of humanity as it is The weaving of mankind into one
unfurled before the world to-day =~ community does not imply the

- is so tattered, torn and drenched. creation of a homogeneous com-
(210) ' munity. II (593)
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The Web.

The warrior was still spinning the
web of his own selfishness and
cruelty. (31)

Trapped in the net which the warrior
had spun. (10)

the web of a high destiny. (9)

Their history became closely inter-
woven with. (12)

The rarest stitches which the linen
manufacturer, the carpet and cloth
weaver use. (9)

weaving around him an invisible
mantle. (116)

Everything worn by General and
Mrs. Washington . . . was made
there (on the plantation). (36)

She remained always with her daugh-
ters and handmaidens carding
wool, spinning and embroidering.
(10) :

The golden threads binding
together the various elements. (30)

They were even now woven into a
power. (10)

The warrior kept spinning his web.

(2)

The Qutline.

Beneath the political and military
net that held her down. II (251)

As a net is woven to catch and
entangle men’s minds. IT (243)
the web of a mean suggestion. I (376)
Religion and education those closely
interwoven influences. II (581)
Of millions of such stitches . . . is
the fabric of this history woven.

I (274)

People found themselves entangled
in an inexplicable net. T (495)
Something homespun about these

makers of America. II (303)

The women span, wove and em-
broidered. 1 (172)

He had woven a net to bind his race
together. I (130)

The fate of the chief figures is inter-
woven with. I (514)

It was a net about his feet. I (130)

The following are offered as a few of many s1m11ar1t1es in idea and

language :(—

There floated in the immensity of
space a speck comparatively, but
in reality a prodigious nebula
which in course of time became
concentrated into a focus of heat
and light known as the sun. (1)

An animal was developing with a
relatively enormous brain case, a
skilful hand and . . . which dwelt
in caves and trees and roamed the
forest for nuts and fruits . . . de-
veloped a tendency to throw stones,
flourish sticks . . . steadily pro-
gressed . . . until they emerged
into mankind. (2)

Vast ages ago the sun was a spinning
flaring mass of matter not yet
concentrated into a compact centre

of heat and light. I (5)

One particular creature . . was
half ape, half monkey; it “clam-
bored about the trees and ran. . . .
It was small brained by our recent
standards, but it had clever hands
with which it handled fruits and
beat nuts upon the rocks, and
perhaps caught up sticks and
stones to smite its fellows. It was
our ancestor. I (57)

10

20

30

40



10

30

165

The Web.

Tribal wars were engaged in for the
purpose of seizing women . . . the
captured women .  Wwere
adopted into the tribe on terms of
equality . . . but more and more
it became the custom to apportion
the women to officials, who be-

came leaders, chiefs and
generals. Thus was inaugurated
slavery. - (IV 2)

Joshua made them that day hewers
of wood and drawers of water . . .
and thus was slavery instituted
among the Jews. (V 12)

Pheenician fleets found their way to
the Indies, and there caravans

traversed the land of Asia gather--

. ivory and gold dust .
(V 13)

ing
silks from China.

The Greeks preserved their national
unity by means of their
language, religion, games, amphyc-
tionic councils . . . and in order
to consult the oracle . . . at
Delphi people flocked. (VII 9)

His (Socrates) teaching was to bear
rich fruit in the work of Plato.
(VIII 16)

Venality got such a hold upon men
that everything was for sale, and
as the king of Persia had gold he
bought it all. (VIII 18)

Pericles became so popular . . . that
the aristocratic party dared not
attack him except through his
friends . .
of 1ntroduclng likenesses of himself
and Pericles on the shield of the
goddess, and flung him into prison.
There he died. (VIII 12, 13)

. they accused Phidias

' The Outline.

In the earlier days of war . . . the
captive women and children were
assimilated into the tribe. But
later many captives were spared
to be slaves because they had
exceptional gifts or peculiar arts.
It would be the kings and captains
who would take these slaves at
Afirst. (I 256)

the villagers and townsmen are re-

- duced to servitude . . . become
hewers of wood and drawers of
water. (I 187-8)

Pheenician shipping . . . was making
its way into the East Indies . . .
Across the deserts of Africa and
Arabia and. through Turkestan
toiled the caravans with their
remote trade; silk from
China, ivory from Central Africa.
(I 273)

There was always a certain tradition
of unity between all the Greeks
based on a common language and
script . . . the shrines . . . in
Delos and at Delphi were
sustained by leagues of states or
Amphictyonies. (I 313)

The influence of Socrates also began
to bear fruit. . . . This old ques-
tioner . . was the centre of a
group . . . one stands out as the
greatest, Plato. (I 355)

One took Persian money; Every-
body took Persian money; What
did it matter. (I 363)

Pericles was attacked by his enemies
without effect, and so they then
began to lop away his friends. . . .
On the shield of the goddess,
Phidias had dared to put portraits
of Pericles and himself. .

Phidias died in prison. (I 348)
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The Web.

After Alexander subdued Greece he
crossed over into Asia . . . and
when he sent to Greece ordering
his name to be enrolled among the
deities, the inert Spartans agreed.
(IX, 4)

(In Rome) as in early Greece the

state was subject to law. (VI 11)
Wealth and plunder poured
into the state treasury. A

mercenary rabble who cared noth-
ing for the state, and recognized
only the leader whose hand offered
them booty and gold. (X 3)

Roman society was beyond cure—a
festering mass of corruption. (X 9)

Rome after gaining the military
sovereignty of the world was
tearing herself to pieces. (X 11)

Silks from China that sold for their
weight in gold. (V 13)

The pope . . . sent him (Chief of the
Franks) the keys of the tomb of
St. Peter . . . with a letter .
offering him the sovereignty of
Rome. . . The Chief of the
Franks died. . . . His successor

consulted the pope about
keepmg the crown; the pope re-
plied that the tltle belonged to
him who had the power. .
During the Christmas period of
A.D. 800, Pope Leo IIT placed
upon his 'head the crown of the
Cesars. Thus . . . Charlemagne
was now emperor of the Holy
Roman Empire. (XIII 12-14)

Nore.—Haydn’s

“ Dictionary of Dates

The Outline.

Greece was stunned, and Alexander
was free to go on with the Persian
campaign. . . . The Greek states
remained inert thereafter. (I 378)

The early phase of Roman affairs . . .
was closely parallel . and as in
the case of Greece. . . . (I 456)

The paid soldier first appeared . . .
and to pay was added booty . . .
a new kind of army altogether, no
longer held together in the solid-
arity of a common citizenship . . .
their leaders . . . secure them pay
and plunder. (I 486)

All Ttaly was festering with
discomfort, anxiety and discon-
tent. (I 495)

the Normans, who were tearing Italy
to pieces. (II 76). Men who tore
Christianity to pieces. (I 593)

By the time silk had ended its
journey to Rome it was worth its
weight in gold. (I 530).

He sent to the pope to ask who was
the true king of the Franks, the
man who held the power or the
man who wore the crown, and the
pope decided in favour of the
Mayor. . . . Leo III sent the keys
of the tomb of St. Peter . . . to
Charlemagne as the symbol of his
sovereignty of Rome . . . On
Christmas day in the year 800,
the pope clapped a crown upon
his head and hailed him Ceesar . . .
so the Empire of Rome rose again
as the ‘ Holy Roman Empire.”
(IT 47-58)

and other authorities, say

that the Holy Roman Empire dates from 962, when Otto or Otho the Great

was crowned at Rome by Pope John XII.

There would thus appear to

be the same error in *‘ The Web ”” and ¢ The Outline.”
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The Web. The Outline. In the
Supreme
New ideals arose . . ., thisideal had A new and harder and more efficient  Cowrt.
been presented in Hebrew theo- type of human community . . . pji e
cracy and Christianity, in Greek its main root ideas in the Greek FEvyidence.
philosophy and art, and in the republics . . .  in the great ——
Roman struggle for freedom .. Roman republic, in Judaism, in _ No.13.
and it had been kept alive through Islam . . . and this struggle of Iéawrence J.
the long centuries . . . thus there mankind . . . has been kept alive Ezg)s&a_
was inaugurated a nobler ideal of age after age . . . first intimations jop.in-
10  duty in conduct and a new ideal had already dawned of an ideal of Chief—con-
of beauty in art. (XVI 56-7) government . . . the modern #inued.
ideal, the ideal of. (IT 142-7)
Florence reposed . . . amid the Western Europe broke out into a
glory of her brilliant galaxy of galaxy of names that outshone . . .
stars . . . Donatello . . . Michael one of the most splendid of this
Angelo . . . Leonardo da Venici. constellation is Leonardo da Venci
(XVII 69) . . these are but some of the

brlghtest stars. (LI 175)

Nore.—The author of *“ The Web * is here dealing with the renaissance,

20 and the author of ““ The Qutline ” with what he calls the renascence—the

two words being generally regarded as synonymous. The former devotes

a chapter to “ Democracy and the Renaissance,” and the latter one to

“ The Renascence of Western Civilization,” and in a foot-note points out
that Renascence is not to be confused with Renaissance.

The Hanseatic League came into The confederation of the Hansa

existence . . . its counting houses towns . . . had depots in Novgo-
were in London, Bruges, Bergen rod, Bergen, London and Bruges.

and Novgorod. (XVI 58) (1T 182)
The Portuguese became wonderful The Portuguese put out to sea to the
30  navigators. . . . In 1417 they had = west and found the Canary Isles,
- discovered the Madeira Islands. . . Madeira and the Azores. (II 185)

the pope offered the king the
sovereignty over all lands which
should be discovered from the
Canary Isles as far as the Indes.
(XVIL 81) they began to take
possession of the Azores. (82)

Nore.—The Canary Islands were discovered, not by the Portuguese,
but by the Normans. Here again the same mistake would seem to have
40 been made.

Columbus richly attired in scarlet Columbus landed, richly apparelled,
and carrying the royal standard of and bearing the royal standard of
Spain, landed. (XVIII 95). Spain. (II 187)
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The Web. ‘ The Outline.

In 1513 Balboa traversed the isthmus In 1519 a Portuguese sailor, Magellan
of Panama and caught sight of the . . . passed through the dark and
great ocean beyond which Magellan forblddmg Strait of Magellan and
named Pacific when about seven so came into the Pacific Ocean

years later, he entered it after which had already been sighted by
sailing through the straits. (XVIII, Spanish explorers who had crossed
103) the isthmus of Panama. (II 187)

Note.—The linking together of Magellan and the Panama expedltlon
are somewhat suggestive of a paraphrase.

The Balkan states except Roumania The three states of Serbia, Bulgaria

. rose against Turkish cruelty ; and Greece fell upon Turkey. . . .

and having subdued the Ottomans Later . . . they quarrelled among

" they fought one another over the themselves over the . . . spoils.
spoils. (XXXIV 207) (IT 502) '

I must once more point out that these few examples, taken almost
at random, give no adequate idea of the extent of the similarities in these
two books—it is the cumulative effect of many such examples that compels
one to the conclusion that the * Outline ’ leans heavily upon the * Web.”

The WiTNESS : Then, in the present year

His Lorpsurp: This is a third document ?—A4. Yes, sir. I was
informed that the case was being brought up here, and was asked to make
a further examination, and I prepared these sheets as supplementary to
what I have already given.

Reading over what I had written in 1926, and after once more examining
¢ The Outline ” and ‘““ The Web

His Lorpsurr: When was the second instalment ?—A4. That was
within a few weeks after the first, in 1926. ’

@). That was a supplement at that time 7—A. Yes, sir.

@. And now, when was this last one 2—A. This is in 1930.

Reading over what I had written in 1926, and after once more examining
“ The Outline ” and ‘ The Web,” I can find no grounds for changing the
opinion then reached. I should like the privilege, however, of adding
something to what was then said.

As one who has done a certain amount of writing, for the most part
in history, I have been trying to visualize Mr. Wells’ task in preparing
¢ The Outline of History.” He has been an outstanding novelist for many
years past, but up to the time this book was published had no pretensions
to consideration as an historian. His Examination for Discovery discloses
the fact that he began writing his ‘“ Outline ” in November, 1918, and
completed it in July, 1919, that the idea of preparing such a history occurred
to him a month or two earher, but in October, 1918, he was still trymg to
persuade other people to undertake it; that he wrote the entire work
himself, and that it runs to 250,000 words.
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To get some idea of what this means, I have ventured to contrast it
with my own experience. In 1908 I published a book on the history of the
exploration of North-Western America called ‘“ The Search for the Western
Sea.” It contains something under 200,000 words. I had been studying
the period with which it attempts to deal for some years, and spent
eighteen months in the actual writing of the book. Now, my field was only
a very small corner of the domain of history; while Mr. Wells’ field was
the whole story of mankind, from prehistoric times to the present day.
My book cost me eighteen months’ hard work, and comparatively speaking
it was a very simple task. His was written in something over eight months,
although it deals with an extraordinarily difficult and complicated subject.
With the time at his disposal, it would have been a heavy undertaking to
have written a popular novel of the same length. When one remembers
what he was actually doing, it sounds miraculous.

Think of it; we are asked to believe, that with no background as an
historian; with no time to collect, study and digest his material—he says
himself that up to October, 1918, his time had been very fully occupied
with the League of Nations movement; Mr. Wells sat down to a work that
no historian would dream of undertaking without years of most careful
preparation, and, unaided, completed it in less than nine months. It is not
even certain that during these nine months his undivided attention was
given to this particular work.

May I go a little further. In practice the writer of a work on
universal history must rely upon secondary authorities. It would be quite
impracticable, and in many cases impossible, to go back to the original
documents. We may therefore concede that Mr. Wells did not have to
use any of his nine months in digging up and studying original documents.
But the secondary authorities, when we are dealing with world history,
will embrace an almost incredible number of books and other printed
material. If I may go back to my own case, I consulted hundreds of books
in writing, “ The Search for the Western Sea,” and that book, as I have
already said, deals with only an extremely small part of the field covered
in the * Outline of History.”

It is not necessary to assume that Mr. Wells would have to consult
all the books that have been published in every branch of history, even if
that were humanly possible; but it is necessary to assume that he would
be on familiar terms with all the books that count in that very wide and
complicated field. And no one who has carefully read the ‘ Outline of
History ” can escape the conclusion.that the author of that work either
had gone himself very deeply into his subject, or that someone else had
done it for him. All the evidence we have tends to deny the first alternative.
The time within which his book was written precludes the possibility of
Mr. Wells having made a deep or prolonged study of his subject at that
time; and there is nothing to suggest that he might have done it before.
For years past he had been very busily engaged in writing books of
imagination rather than of fact, and he would have neither time nor occasion
for studying the material relating to world history. We are therefore
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thrown back upon the second alternative, that someone else must have

done it for him. :
Mr. Wells insists that he had no collaborators.

His Lorpsurp : That is, no ordinary collaborators 7—A. Yes, that is
what I understand, that he wrote each chapter and referred each chapter
for criticism.

Q. It is said here that he prepared each chapter in longhand ?—A4. 1
did not notice that. I think he said somewhere that he prepared it in
manuscript, and that his wife did the typewriting.

Mr. Erutorr: To clear that up, do you remember reading in Mr.
Wells’ evidence that he was writing along the lines of The Outline as early
as 1893 7—A. I did not see that.

We seem to be on the horns of a dilemma, with no way of escape,
unless we conclude that Mr. Wells’ memory must have played him false,
and that he actually had a collaborator, though an unwilling one.

In the Introduction to the Outline he describes it as ““an attempt to
tell . . . the whole story of life and mankind so far as it is known
to-day.” Obviously he does not mean that to be taken too literally, as
it could not then be compressed within two, or even two hundred, volumes.
What he has done, presumably, is to select what seems to him the most
vital elements in the long and extremely complex story of mankind, and
arrange them in a certain order. Now it need hardly be said that that
particular selection and arrangement .cannot be regarded as inevitable;
that another historian attempting the same thing would'be most unlikely
to make the same selection or adopt the same arrangement.

Mr. Wells could not have been serious when, in his Examination for
Discovery, in answer to the question: ‘“May I take it that this scheme was
your own idea ? ” He replied “ It seemed to me an idea that must have
occurred to thousands of people,” unless he chose to put the most limited
interpretation upon the word ‘“idea,” an interpretation certainly not
justified by the context, or was, if it is not uncharitable to suggest it, perhaps
throwing a red herring over a trail that led back to one person rather than
thousands.

Faced with an immense volume of facts, traditions, opinions, the
accumulation of thousands of years, one historian will decide to use certain
of these and reject others, will arrange what he selects according to a
certain plan, and will give a certain emphasis to one, and more or perhaps
less to another. It is not reasonable to suppose—it is hardly even con-
ceivable—that another historian, working quite independently, relying upon
his own judgment, influenced only by his own point of view, will make the
same selection, or anything very much like the same selection, from that
tremendous body of information, arrange it in anything like the same
way, and repeatedly put approximately the same emphasis upon given
facts or incidents. Yet that is substantially what we find in comparing
Mr. Wells’ Outline of History with Miss Deeks’ The Web.
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As one who has read with pleasure many of Mr. Wells’ books of fiction,
it is only with the greatest reluctance that I have been forced to the con-
clusion that his Outline reveals much unacknowledged indebtedness to
The Web. One finds it in the plan, the framework of the book, and one
finds it persistently in the details.

His Lorpsurpr: You W1]l want to mark this memorandum as an
exhibit, will you?

Mr. ROBERTSON : Yes, beginning at the top of page 4.

Exhibit No. 18. Filed by Mr. Robertson. Mr. Burpee’s memorandum
of opinion.

Q. This is still your opinion, Mr. Burpee ?—4. Yes sir.

Mr. EruiorT : It is impossible, my lord, to cross-examine the witness
without reading over the manuscript. Possibly your Lordship would
permit me to cross-examine this witness in the morning.

His Lorpsurr : Have you another witness you can go on with now ?

Mr. RoBERTSON: I am afraid not, without getting into more
dlfﬁculty
I might read portions of Mr. Wells’ Examination for Discovery.

Mr. Eruiort : And I read the Examination in Chieft

His LorpsHIP : Yes, you might let Mr Burpee stand down.
(The witness stands down.)

Mr. ErvriorT : May I have the opinion ?

Mr. RoBERTSON : I have not got it all.

I have another witness, but it would pile one trouble on top of another
if T were to put him in now.

His Lorpsnaip: Perhaps that Wltness has heard the examination of
these two witnesses.

Mr. RoBERTSON : No, he is on another part.

His Lorpsurr : Will we be able to finish this case this week, do you
think ?

Mr. Ervuiort : Oh yes, I think so. We have two full days yet.

His LorpsHurp : All right, Mr. Robertson.

Mr. RoBERTSON : Your Lordship will have noted from time to time,
that both of the last two witnesses referred to things that Mr. Wells has

said. I have endeavoured, as much as I can, to catch the references that
they have made and to incorporate them in what I am going to read.

His LorpsHrp : What was the purpose of an Examination for Discovery
and also an examination under Commission ?

Mr. ROBERTSON : I was not in the case at.that time. Apparently
there. was an Examination for Discovery at about the same time. Then
when they came to cross-examine, the Counsel for the plaintiff who examined
for Discovery did not repeat, so that there was really no duplication.

Y2
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I hope I have caught all the passages which have been referred to as
I want to put them all in. -

Mr. Erviorr: I want the Examination under the Commission. 1
thought possibly your Lordship would like the copy which came over to
follow. It is here.

His LorpsHre : All right.

(Mr. Robertson here reads in from Mr. Wells’ Examination for Discovery,
questions inclusive 1-9, 28-44, 77, 139-153, 316-318).

(Mr. Wells’ Examination for Discovery is printed at page 193.)

Mr. RoBERTSON : May I say as to the examination, that that is all
I intend to put in as part of the Case. I want to say this, though, that as
this Examination for Discovery really constituted the cross-examination
when Mr. Wells came to be examined under Commission, it may be that
in reply I may need to read some parts of it as if it were his cross-examina-
tion. For instance, when asked in his Examination in Chief about his
authorities, the plaintiff’s Counsel asked him about his authorities. Counsel
upon the examination said he had already asked him the questions and did
not intend to go over it ail again.

His Lorpsure: I suppose the examination under the Commission is
pretty extensive. Why not in the meantime, if we have time, exhaust that
to-night ? That will not interfere with your closing your case. .

Mr. RoBERTSON : My learned friend will not be putting it in as part
of my case.

His LorpsHrP: No. Do you see any objection to calling your other
witness to-night ?

Mr. RoBERTSON : He has to furnish me with some information on
which I am to examine him, and I have not yet received it.

Mr. ErLiort : These are the depositions

His Lorpsurp: I would not read them to-night, unless the Wells’
depositions. I would like to be able to conclude this week.

Mr. Eruiorr: Yes, we can conclude this week. If your Lordship
would like to hear the Examination of Wells now.

His LorpsHrp: Is there any objection to having the Examination
in Chief of Wells now and then you can afterwards put in the cross-
examination in Reply ?

Mr. ROBERTSON : Yes, it would come in as part of my case later.

His Lorpsarr: Note that at this stage, on my suggestion, because
of the witness Mr. Burpee being allowed to stand down, after Mr. Robertson
had read Mr. Wells’ depositions on Discovery, I said that Mr. Elliott may
put in that part of his Defence which consists of Mr. Wells’ Examination
on Commission, leaving Mr. Robertson.in Reply to read the cross-
examination.

All right, Mr. Elliott.

(Mr. Elliott here reads in H. G. Wells’ Examination in chief, which is
printed at page 229. Note; as Mr. Wells’ evidence was broken up and
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placed in different parts of the evidence book, it was agreed to gather
together his complete evidence and place it directly after the plaintifi’s
evidence. Therefore the cross-examination of Lawrence J. Burpee now
follows.) s

Thursday, June 5th, 1930. | Morning Session.

Mr. RoBERTSON : Here is a matter in which my learned friend, Mr.
Elliott, may be interested. In examining Mr. Irwin, my friend asked him
about what documents were furnished to him by Miss Deeks. There was
one which he did not have in hand, but he has brought it down,—I do
not know whether my friend is further interested in it,—the list of authorities
of The Web. I merely tell my friend, in good faith, that it is here now.

Mr. ErLiort: Oh, that is all right.

No. 13.

LAwRENCE J. BURPEE, cross-examined by Mr. MUIRHEAD.

Q. Mr. Burpee, yesterday, when you were being examined and filed
this report or statement, which is Exhibit No. 18, you stated on the first
page of it that, * One finds the same general plan, a distinctly original

. treatment of an unusually broad and intricate subject; striking similarities
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in the framework; similarities in treatment; and also dlss1m11ar1t1es,
perhaps equally sngmﬁcant as the stressing of women’s place in the history
of the world in The Web and its avoidance in The Outline.”

What do you mean by ‘“ the same general plan ” ? What is the plan 7—
A. Both Miss Deeks and Mr. Wells start with a sketch of the beginnings
of the world and of the beginnings of man, the dawn of human life; they
carry it through the pre-historic period up to the beginnings of modern
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man; and they follow substantially the same plan in describing the history -
of mankind from the dawn of history down to the present day.

Q. Well, is there anything unusual in that plan by a writer of world
history 2—A4. Yes, as far as my experience goes, 1t is unusual.

Q. In what respect?—A4. I do not think that previous outlines of
history followed the same,—neither The Outline nor The Web bear anything
like the same relation to the previous outlines of history that they do to each
other.

@. Point out what other outline of history that you have in your mind
they do not follow 2—A4. Oh, the outlines which were mentioned yesterday.

@. What about Breasted’s 7—A4. Breasted, I think, is a later work, is
it not ?

@. No, it is an ordinary text book in High Schools.—A4. I do not pretend
to have anything like an expert knowledge of the early period. I explained
yesterday that my work in history has been confined to a very narrcw
field. I made the examination more as one who has done a certain amount
of work in history, not in universal history. I am not in any sense an
expert in Universal History; but I know in a general way the manner in
which history is written, and the sources from which it must be obtained,
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and, broadly speaking, the amount of time it takes to prepare it; but T
am not in any sense an authority on the early periods of history.

Q. Do you know any other world history that the general plan of
both the Wells’ Outline of History and the Deeks’ Web does not follow ?—
A. Yes, I have said generally speaking I do not think any of the other
outlines of history bear the same resemblance to either The Web or The
Outline that they bear to each other. That is, that The Web and The Outline
are more similar in outline specially than any of the other outlines.

(). What similarity is there between the two except such similarities
as there must necessarily be between two works on the same subject 7—
A. Well, I have said as well as I could how in my opinion these two agreed,
and they differed from others. I cannot add anything more to that.

@. I am sorry you have not made it very clear to me yet-how the
plan differs from any other known plan. They treat events in the order

. that any other history treats them, do they not ?—4. I beg your pardon ?

@. The Web and The Outline commence at the beginning, going back
even to what is theory, do they not 7—A4. Yes.

@. And from that they follow on in sequence of historical events, is
that not so 7—A4. Yes.

(. Is that not a normal, natural plan for any such history to follow ?—
A. T have said I have not sufficient familiarity with universal histories to
discuss that point except in a general way.

@. Are you an Oriental scholar 2—A4. No, not in any sense.

Q. You are not prepared to speak as an expert, then, on Oriental
History 7—A4. No, I spoke yesterday of my writing. ‘

@. That was on North-western Canada?—A. Yes, North-western
America.

@. When you stated yesterday that you associate yourself with Mr.
Irwin, you did not mean in Oriental History —A4. No, I would say that in
many points Mr. Irwin was discussing fields of history in which T had no
special knowledge. I was prepared to accept Mr. Irwin’s opinion as

@. Is that what you meant by associating yourself with him ?—
A. Yes, I said as far as my knowledge went my judgment wasin agreement
with his. Where he went outside of my field of knowledge, I was accepting
his judgment.

Q. Then you are not using any expert knowledge of your own in that
respect 2—A4. No.

@. And you followed by saying that one finds one general plan, a
distinctly original treatment—could you indicate to the Court what
original treatment there is in either The Outline or The Web? Mr. Wells

20

says in his latest edition, in the introduction, that he has not made any ..
history, or he hopes he has not. Now what do you mean by “ distinctly

original treatment ” of either The Web or The Outline ?—A. I can only
say as to that what I said as to The Outline, that in reading The Outline
and reading The Web they seem to me to be very similar in their treatment,
and ds far as I had any knowledge of other outlines of history, differ from
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other outlines. I am sorry I cannot put this in anything more than general
terms.

Q. I beg your pardon ?—A. I got the same impression from reading
Miss Deeks’ manuscript and Mr. Wells’ Outline of History, that they were
similar in treatment and differ from other outlines of which I had any
knowledge. ‘

Q. In the 1926 edition of The Outline, in the introductory chapter,
Mr. Wells says this: He has added nothing to history, at least he hopes
he has added nothing to history. He has merely made a digest of a great
mass of material and some from new material, and he has done so in the
character of a popular writer, etc.—A. I should say Miss Deeks did very
much the same thing. Miss Deeks was not a historian, any more than was
Mr. Wells, until she wrote this,—mnot known to the world as an historian.

Q. That is as far as you can go about this original treatment 2—A4. I
am afraid so.

Q. Now you say, ‘“ An unusually broad and intricate subject.” I

suppose that the history of the world is both broad and intricate in all

phases of it 2—A4. Yes, it could hardly be otherwise.

Q. And it would be almost impossible to leave out a great mass of
material in works specifying any particular phase 7—A. Yes.

Q. For example, he could not very well be expected to follow Breasted

in detail, or Bryce’s Holy Roman Empire, or Plutarch and write it all in

one popular book, could he ?—A4. No, Mr. Wells obviously would have to
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make selections and omit certain things, and presumably Miss Deeks did-

the same; but I think it would be found that in many cases the omissions
in The Outline of History were paralleled in The Web.

Q. 1 suppose it is safe to assume that both writers would expect to
put down what they regardeds as cardinal points in history ?—A. Yes,
but where there are a great many cardinal points a selection must be made,
and to my mind there is a good deal of significance in the selection. That
is, if you find two writers of universal history making very much the same
selections, you are rather forced to the conclusion that one must to some
extent be dependent upon the other.

@. Did you examine these two works to see whether there were certain
similarities on that respect ?—A4. Yes, but 1 am not in a position to outline
them from memory. I noted them at the time. I did not cover that point
in my prepared statement.

Q. Is there any difference in the scope of the two works in particular,
that you noticed,—The Outline is somewhat larger, is it not 7—4. Yes.
I cannot say from memory. I think if T had the opportunity of dealing with
that particular point I could show that there were.

Q. You have said also that there were striking similarities in the
framework. Could you tell us in a few words what you mean by that ?—
A. T think that is pretty well covered by the first point.

Q. That is the plan ?—4. Yes, the plan and the framework are pretty
much the same thing, the skeleton work.
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@. What is there striking in either work in respect to the framework ?—
A. T am afraid T can only answer you as I answered the other similar
questions, that I found the framework of The Web and of The Outline
very similar, so similar as to arouse suspicion that the one was dependent
upon the other.

Q. You say there are also striking dissimilarities ?—A4. Some of those
I have mentioned in the statement that I put in yesterday. They were
not read; they were handed to you.

Q. Would this be a fair assumption, from what you have stated,
because of the striking similarities and the striking dissimilarities, therefore
you have come to the conclusion that The Outline must have been copied
from The Web *—A. More so from the dissimilarities. I think the chances
of two writers making the same error are much more remote than of their

making the same statement as to a particular period of history; very
much more.

@. What error did the two of them make ?—A. As 1 said, I have

mentioned some of them in the statement that I filed yesterday, which
I think you have before you.

Q. The statement at the end of your report ?—A. There were five
sheets of comparisons which were not read yesterday, but were filed.

Q. Of course if we are going to assume that by reason of similarities
and by reason also of the dissimilarities one is copied from the other, you
have not left much territory for Mr. Wells, have you ?—A4. I do not follow

.you at all. What I understand by dissimilarities is this: Mr. Wells and

Miss Deeks are dealing with a particular incident in history and they
through ignorance or through carelessness present that incident in a way
that is not in accordance with the facts of history as they are established
by the original documents and by other evidence

His LorpsHip: Then by dissimilarities you mean
errors in the interpretation of history.

@. That is dissimilarities between these two works and known
authoritative history 2—4. Yes, sir.

His Lorpsurp: This, of course, Mr. Muirhead, opens up a field of
cross-examination that might easily occupy as much time as Professor
Irwin consumed in his labour.

Mr. MumnEeaD : I will try to be short, my Lord; but so general were

these statements about similarities of framework and similarities in plan
that we could not understand it.

Mr. RoBERTSON : My friend has the parallel columns which I have
put in, showing the similarity of the plans.

Mr. MUIRHEAD : . That is similarity of language. I understand ?—
A. Oh, it is more than that.

His LorpsHIp : It speaks for itself.

A. I mean errors,

Mr. MUuiRHEAD : . You made some pomt yesterday about The Web

'usmg the metaphor of Miss Deeks and Mr. Wells. Is there anything, in
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your opinion, original about that by either of them ?—A. Yes, as far as
my knowledge goes it is an original idea. I do not remember any other
writer of universal history who has treated universal history in that way.
I do not mean to say that Mr. Wells does it to anything like the same degree
as Miss Deeks does. She called her manuscript The Web, and that idea
runs all through it. But I have shown by a number of quotations from The
Outline that Mr. Wells seemed to have the same idea in the back of his mind
of history as a web,—that is of the story of mankind, through which it is
being woven. He uses that ““ web ”” and synonyms to an extent.

@). Does it look, by reason of Mr. Wells using that metaphor, that he
might have taken it from The Web 7—A. I say it is one of the things which
suggested to my mind that he had had access to The Web and that he

‘was influenced by the idea that runs all through Miss Deeks’ manuscript

of history as a web. _

@. Have you read Mr. Wells’ Joan and Peter, published in September
of 1918 2—4. No. "

. Then you do not know that he uses that same expression in that
book, several times ?—4. No, I have no knowledge of it.

@. 1 quote you one instance of it

Mr. RoBERTSON : I do not know that my friend can do that. That is
not evidence at all. It is not in.

Mr. MUIRHEAD : (). Joan and Peter, Chapter 14 : “ We want univer-
sities all around and about the world, associated, working to a common
end, drawing together all the best minds and the finest wills, a myriad
of multi-colored threads, into one common web of a world civilization.”
And there are many other instances. So that it looks as though Wells
rather copied Wells in that case?—A. As I say, I have no knowledge of
the book, so I cannot say to what extent he uses it. I have mentioned a
great many uses of it.

Q. Then Wells’ *“ The Peace of the World ” in 1915, Atlantic Edition,
Volume XXI, page 264 and page 265, where you will find it used twice in
those pages.

Mr. RoBERTSON : I object to this.

Mr. MuirHEAD : And Myres in The Living Past, who was a good
friend of Mr. Wells, also uses it in his book. And in Mr. Wells’ ““ Mr.
Britling Sees it Through  there is  one chapter entitled “The Web
Ineffective ”” 2—A4. I should imagine you could multiply instances almost
indefinitely of the use of these very common words in literature. It is the
number of times that Mr. Wells uses it that gives it its significance.

His LorpsHIP : It may be significant or it may not. Will you assist
the Court very much, do you think, Mr. Muirhead, by pursuing that ?

Mr. MUIRHEAD : Very well, my Lord.

Q. I come to one more phrase. You spoke of the similarity yesterday
to Hewers of wood and drawers of water 2—A4. I did not use that expression,
I think. Isitin the parallel passages that were not read ? It may be in one of
the parallel passages.
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Q. Tt is in one of the parallel passages.
Mr. RoBeErTsoN : Where ?

Wirness : I think as far as those resemblances are concerned that
I have made it amply clear that in my opinion their significance did not
lie in any particular parallel passage, but in the sum of them, the multi-
plication of them.

His Lorpsurp: The accumulation?—A. Yes, the accumulation.
I think most of them are absolutely insignificant and taken individually
mean absolutely nothing; but if you pile them up almost indefinitely,
you get a very different impression.

Mr. MUIRHEAD : . Leaving that part of it and coming now to some
of the parallel phrases that you spoke of yesterday, in your report on page 7 :
‘ Pericles became so popular that the aristocratic party dared not attack
him except through his friends . . . they accused Phidias of intro-
ducing likenesses of himself and Pericles on the shield of the goddess and
flung him into prison. There he died.”” That is the wording of The Web.
And then, from The Outline: ‘ Pericles was attacked by his enemies
without effect, and so they then began to lop away his friends . . . on
the shield of the goddess, Phidias had dared to put portraits of Pericles
and himself . . . Phidias died in prison.” Now, do you think that is
original in either one of them 2—A4. No. They are facts of history, but the
way in which it is presented offers resemblances that—— ~

Q. What is there about the way in which it is presented 2—A4. I am
afraid I cannot make that any clearer than the parallel passages make it.
I cannot quote them from memory.

Mr. RoBERTSON : Do you mind if I put this before the witness ?

His LorpsHIp : Do we need it ?

Wrirxess : I think I must repeat what I said before that I do not put
any great significance on individual passages. It is the accumulative
effect of many of them. I cannot attempt to make an analysis of all these
passages.

Mr. MUIRHEAD : . Of course you know that that quotation was
taken from Plutarch, do you not ?

His LorpsHip: Of course they were taken from somewhere and
probably from Plutarch 7—A. Both are a paraphrase of Plutarch, and a
paraphrase that runs very much along the same lines. I cannot throw
any further light on that.

Mr. MuiRHEAD : Q. One more illustration and I am through. You
spoke of a peculiar error about Charlemagne and the Holy Roman Empire—
you remember that ?—A4. Yes.

Q. The question was whether the Empire began in 800 or 964 7—
A. Yes.

Q. You think there is a common error in both attributing the empire
as beginning in 800 2—A4. Yes. I stated before that I am not an authority
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on that period. I rely on such recognized works of reference as Haydn’s
Dictionary of Dates.

Q. I suppose by common acceptance Bryce’s Holy Roman Empire
is a recognized authority on that period ?—4. It is an authority.

Q. 1 suppose it is recognized 7—A4. I do not know that Bryce’s Holy
Roman Empire would always be accepted as against other authorities.

@. Bryce says it commenced in 800 with the coronation of Charles
as Charlemagne.

Mr. RoBERTSON : Of course my friend should not put it in that way,
in a statement by counsel.

Mr. MumRHEAD : Bryce, in Chapter IV

His LorpsHrp : This witness does not pose as an expert on ancient or
medieval history. .

WitxEess : No, in no sense. :

Mr. MuirHEAD : With that, I will not pursue it further. I have many
more.

Mr. RoBERTSON : That is all, thank you, Mr. Burpee.

No. 14.
Evidence of George Sidney Brett.

GEORGE SIDNEY BRETT, sworn.
Examined by Mr. ROBERTSON.
(Examination-in-Chief.)

Q. Professor Brett, will you tell His Lordship, first, who you are
academically and what your qualifications are ?—A. I am Professor of
Classics in the University of Toronto. I was Professor of Classics for six
years previous to that time in Trinity College.

Q. Where did you graduate from ?—A. Oxford University.

Q. And your professional subject at Oxford was what ?—A4. What is
called Drake’s Classics, History and Philosophy.

@. And you are the author, I believe, of certain works ?—A4. I have
written different works, including a work published in 1908 entitled, The
Government of Man, which deals with political and ethical theories and
history from Homer down to John Stuart Mill; a book which is reprinted
at the present time. I wrote a History of Psychology, which involves
most of the natural sciences from the earliest times down to approximately
1911, in three volumes. I was the contributor to the Encyclopedia
Britannica on The History of Psychology; the year before last, I think,
is the date; I forget exactly when they did print it. I have written other
works on different subjects.
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@. Then, have you any acquaintance with the manuscript of Miss Deeks
called The Web ?7—A. T was asked to examine it in I think it was 1926.
I have no notes of it. I went through it at that time and read the majority
of it, parallel, in the way in which one would compare two documents if
you were trying to decide whether one was related to the other.

@. You were comparing it with what ?—4. The Outline of History.
And T reached the conclusion that, contrary to my previous opinion, which
naturally was somewhat biased, that it was very difficult to avoid the
conclusion that there was a relationship. I formulated that relationship
at the time, with no intention of being in a legal proceeding in the matter,
or supposing I should be, that in writing such a vast work as this and
having covered somewhat the same period in my own lifetime, I think I
know something about it. The three volumes in The History of Psychology,
which is only one direct line, took me roughly twelve years. I think anybody
undertaking a task like that, at the request of a publisher, would organize
a gang of workers; that would be the proper thing for him to do; and I
formed my own theory, which has no further value, that this manuscript

" had probably been, I would say accidentally included in material from

which the final draft of the publication was made. That hypothesis would
explain the whole thing; but I understand it has been categorically denied
in the English examination.

. What do you say then is your opinion now as to the relation between
the two documents ?—A. If that process was not gone through, then the
single and sole author of The Qutline must have been able at times to look
at the other manuscript.

Mr. ErriorT : If what had not been gone through ?

Mr. RoBERTSON : What he has just been describing, collecting the gang
of workers.

His LorpsaIr: How does the witness put the statement, again ?7—
A. That if there was no such process
@. That is the employment of hack writers 2—4. Yes.

Mr. RoBERTSON : . And access by one of the hack writers to The
Web 7—A4. Yes.

Hi1s LorpsuIp: That if there was not the employment of hack writers
and access by one of the hack writers to the manuscript, and if the work
was done by Wells, then what do you say ?—A4. It seems impossible to avoid
the conclusion that the manuscript of The Web was available. ~

@. Was before Wells ?—A. Was before Wells. I say the writer of The
Outline, because I think that is a little bit safer phrase.

Mr. RoBERTSON : You have spoken of an examination you made, you
think in 1926. Have you revived your memory of the work—have you
looked into it since 2—A4. 1 was asked again, about I think four weeks ago,
it might be five, whether I would go over this matter again, and whether
I would consent to appear as a witness. On that request I agreed to go
over it again; and | have spent considerable time going over more
particularly selected passages. .
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@. And do you still remain of the opinion that you formed in 1926 ?—
A. Yes.

@. Then, without going into too much detail, what are the matters
upon which you have been making your comparison and based your
conclusion ?—A. I think I might explain my general attitude in a very
few words, and in this connection I think experience is significant. When a
man undertakes a work which is going to cover, say, 2000 years, he requires
a plan. You cannot start out to write at random with a hope of getting to
the end some day. If pressed for time he would require a more accurate
plan. ,

Personally I would draw out a plan for a piece of work, assigning a
number of words to each section, so that I know the number of words which
will come out, and the related proportions. Obviously you would not know
where you were going if you did not do that. So that roughly the plan is
the substructure. It determines what you are going to put in and what you
are going to leave out, and the proportions which you are going to give to
the parts, which is very important usually. So that the question of the
plan comes first.

On such a wide and varied subject, as referred to before, the majority
of the headlines would necessarily be about the same thing, obviously the
division in the Greek, Roman, medieval and modern would form the first
draft. You obviously would subdivide into the parts of the Greek and the

parts of the Roman, and so on until you had satisfied yourself as to the whole
plan that you were going to work on.

On a superficial examination, therefore, I think unless there was some
special reason, drafts of plans would look extremely alike,—they should do.
Nobody has to analyse the ideas of Homer and put them down in order,
but the order is settled chronologically. So that if I drew up a plan or

somebody else drew up a plan, so far as the skeleton went, there is no reason
why they should not be practically identical.

If a plan like this is not used, either you yourself in writing or other

people who advise you in writing will come in on that plan and variously
distort it.

Usually a writer rejects advice when he has got his plan, because he
knows he would spoil it if he adopted advice. Hence the notes in Mr. Wells’
work which would not go into the adopted scheme. And the question of
any relationship between two documents would then turn on the question
of peculiarities in his plan and of the treatment of those peculiarities.

I wish particularly to point out that it is useless to argue a question
between A and B, for we all start with Columbus in dealing with the discovery
of the new world. The argument does not begin there but about ten places
further on. The argument is what the author did with the ideas. While
I have not plagiarized works, I have used them very largely in my own
writing, and, I believe, with acknowledgements. An authority is a person
you refer to, as I might refer to Mommsen, or a French or German writer
which I did not in any way copy, meaning that it had been referred to.
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When it comes to copying out passages, it should not be called an authority
but a source.

Mr. Wells uses the Encyclopedia for ten, twenty or thirty lines without
change. As to any other thing, it will stand exactly on the same basis.

Q. Then when you get into a more intimate examination of the plans
for these two works, what do you find ?—A4. I limited myself, for reasons
probably which the Court fully appreciates, to certain passages which I felt
could be quickly examined. I put forward no argument on this sort of
question, about having dealt with Charlemagne or with Ceasar or with
anybody else at all. No two people could have avoided them. One or two
of those passages have been already referred to, and I will be as brief as
possible about them.

One witness has referred to a passage about Aspasia. Those two
passages are significantly alike. Various historians whom I know and have
consulted all mention Aspasia, but they do not make anything like the
story in The Outline.

The particular phrase quoted by a previous witness seemed significant, |

because the writer of The Outline seemed to be uncertain as to whether he
ought to say she was or was not the wife of Pericles, and so let it go at that.
More space is given to her than is given to any other woman except to
Olympias, the mother of Alexander the Great, who was not of any importance.
Beyond being a fiery tempered woman, I do not think she was important.

Joan of Arc gets five words. I think Joan was a person whom I should
have put, in such a work, on a very large scale; but Mr. Wells thought
differently.

In the passage referring to Aspasia, we have verbal similarities; but
it is more significant that the next passage has verbal similarities and, as
far as I can make out, reduces itself to nonsense. - ,

Mr. Wells, of course, is not very interested in philosophy, not in the
sense, in which we use it with a strict meaning. And, coming to people
like Socrates and Plato, he is a little hurried to get on to something else.
He quotes the statement that Socrates said ‘ Virtue was knowledge,”
which every schoolboy knows. He then goes on to say this meant virtue,
or something else; the parallel being in The Web. The word “ meant ”
occurs three times, and the first sentence means nothing at all as far as I
can make out. Does Mr. Wells mean that virtue meant virtue or that
knowledge meant knowledge, or that the whole sentence meant virtue,
or what ? I entirely fail to discover. It seems to have been transposed from
the passage further down which was used as a description of Plato’s
Philosophy in The Web. You can verify that. :

In the progress of the work I came to the conclusion that what we had
to deal with were what I might call ““ outcrops ” in the geological sense.
The original plan has obviously been overlaid and overlaid by a variety of
things, and the original plan, I gather, had slightly been submerged.

In the section on Rome I noticed the reference to Marius and an
aristocratic general Sulla. There is no authority,—I do not say there is no
book, but there is no authority that seems to support that. In the first
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place it unld be natural to say that Sulla was a patrician, which is what
Chamberlain’s Encyclopedia and the Encyclopedia Britannica and all the
other books which I consulted say. It may be said that he did not want to

use the word “ patrician >’; but on the contrary he describes Ceesar as a

patrician in a few pages further on.

Mommsen, who is an authority,—may I refer to my notes here ?—goes
out of his way to point out that Sulla despised the aristocrats. I copied
this passage. In Mommsen, the standard translation we have, it is said
that Sulla is one of the most marvellous characters of history. His ancestors
have remained in second-rate positions. These are different sentences from
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of Rome were fond of displaying. ~ On page 98 of this volume of Mommsen :
How thoroughly useless was the poor aristocratic blood, and how little
doubt Sulla had as to its worthlessness is shown by the fact that he selected
all of his instruments out of what was previously the middle party.

The point then is this, Sulla was of course a patrician and nobody
disputes that. Why not call him a patrician ?

That presents itself to my mind as a problem, why exactly at this junc-
ture do you get Sulla’s characteristics as an aristocrat? No mention of
Marius as a democrat.

His Lorpsure: I am not sure I am getting your point so far as the
discussion of Sulla is concerned. How does the discussion of Sulla by Wells
throw light on the subject we are discussing, as to the origin of what The
Outline says about Sulla. Do you find that origin in The Web ?—4. Yes.
The word “aristocratic ”’ as so used has no natural explanation other than
that it occurs three times in that passage in The Web dealing with Sulla.

When a person is using a number of books of course the question of
being impressed by a word largely depends upon two things. If it is at the
beginning of a sentence it has considerable effect,—we know all this from
ordinary psychological study,—and if it is repeated it has an effect.

If it occurred once in The Web or in any manuscript available, T think
it would have had no effect; but I think the argument is that this word
naturally imprinted itself upon the mind of a writer.

If is very possible to write a word down quite unconsciously, because
of having seen it. A writer will use a word just because it is on a signboard
across the street, which matches his eye. I am arguing that there are these
things which are difficult to explain.

His LorpsHip: This is the psychology of it ?—4. To that extent, sir.
In the progress of the work I find that the further we go the less is the
resemblance in content between the two works. I think that is very natural,
as the writer of The Outline probably had far more interest in the modern
period and far more willingness to express independent views and far more
knowledge of the subject.

There are similarities during the medieval period which I do not wish
to go into in detail, chiefly verbal. I took up the passage on Columbus,
which I naturally chose because it was a very good test passage. It is
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claimed in the depositions regarding The Web that this passage is
compounded from the Encyclopedia Britannica and the material given by
The Web. That I discovered was not the case. I would say, roughly

speaking, that eighty per cent of the words are copied from the Encyclopedia
Britannica.

Mr. Erriorr: Eighty per cent?—4. About. There are several
sentences which are claimed in The Web as being taken from that work.
I finally discovered that in most cases—this is only a matter of four or five
sentences—they were taken from Robinson’s History of Western Europe.
There again they are taken absolutely verbatim.

His LorpsHrp: You are speaking now of The Outline 7—A. Of The
Outline. So that I succeeded in reducing the Columbus passage, as it might
be considered into its sources, with one exception. There is the peculiar,
I mean the uncommon phrase, one I have not met with in the books or
encyclopedias, “ the little expedition.” Of course the expedition was little,
small ships and a small number of words, but the actual words could hardly
have occurred there, unless we admit a miracle, without some suggestion.
It is a rather nice phrase that commences the paragraph, and is a striking
phrase; while using all this other material Wells nevertheless has two
statements, at the beginning of the expedition and about the fact that it
was beautiful weather when they set out.

The Encyclopedia Britannica does say that they were conveyed by
gentle and soothing breezes across the Atlantic, and so on; but the exact
words about the little expedition, looked to me as if there was something
else—with the Encyclopedia Britannica on one side and Robinson on the

other, as if there was something else you would catch when somewhat in
a hurry.

His Lorpsurp : In other words, your opinion is that the writer of that
particular chapter on the Discovery of America had before him the
Encyclopedia Britannica and Robinson and the Deeks’ manuscript ?—
A. Yes, they supply, I think, one hundred per cent of the material which
can be, as I say, verbally satisfied in the other two cases. It is not a matter
of authority again but is a matter of copying.

Hrs Lorpsure : Of course Wells’ book is largely a matter of compila-
tion 7—A4. Yes.

Q. There are two ways of writing such a book, one is that of re-writing
old material ?—A. Yes, secondhand material which has been going down
through all the ages. The other passage to which I would refer as a specimen,
without taking any more time, is a passage concerned with the intellectual
movement of the 18th Century, which I find significant for several reasons.
Mr. Wells, I think, is not particularly interested in intellectual movements
in that sense of the term, but he knows, as any ordinary person knows,
that there were important men in the 18th (‘entury, and he chooses tomention
three, Locke, about whom he says he was important, and then goes on.
Montesquieu, the title of whose work he mentions, and misdescribes. And
then Rousseau, to whom he gives a paragraph that I think cannot be
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described in any known words. He does not appear to know anything about
Rousseau at all except the kind of thing such as that he left his children
to a foundling hospital.

I direct attention to the fact that Mr. Ernest Barker, in a note which
he includes in the work says that he protests against this statement. He
felt so strongly that Mr. Wells was making an unnecessary exhibition of
history that he protests.

There are other means at other points. Mr. Wells goes on with economy.
It seems impossible that if he had followed his own Outline he should have
omitted entirely Adam Smith in his work. The whole subject is just passed
over, and all you can say is that it appears to be too like the similar
treatment in The Web to be supposed to be anything but an original fragment
of an elaborated plan which Wells never troubled to revise, even at the
protests of Mr. Barker. I have brought up these specimens. I realize
that you cannot go through this thing in interminable detail.

I examined very carefully the Holy Roman Empire. Bryce says
consistently that Charlemagne was responsible for the revival of the Roman
Empire. He says consistently that there existed before 962 a Holy Roman
Empire and describes the growth of the Catholic Church, and that in 962
it was the products of the events which he describes, but it is only Bryce’s
argument that the Holy Roman Empire had anything to do with
Charlemagne. I have examined every page of Bryce in the last three weeks.

His Lorpsure: What is the significance of that, as far as The Web
is concerned ?—A. It is argued that this mistake is common to both, and
that Wells in writing that has not followed his own authority. I do not
think you could read Bryce with any care and not discover that Bryce
is saying that the Holy Roman Empire was not as such founded by
Charlemagne, but it was the work of Otto in 962.

Mr. RoBERTSON : Both works say that the Holy Roman Empire began
in 800 2—A. It is a very easy mistake to make. The words ““ Holy Roman
Empire ” are on the top of every page of Bryce; but it is not in Bryce’s

" text.. Bryce’s point is that they were fused in 962, which is historically

40

correct. :

@. Now, as to the work or labor of a man single-handed preparing a
work of this kind in a period of, say, ten to twelve months, what do you
say—writing it out ?—A4. It is entirely incredible to me. I do not wish
to judge other people’s powers. I think I could rank as a fast writer. Under
the circumstances under which I had to write the article in the Encyclopedia,
I wrote 27,000 words in a little over a month. I wasreally making an >pitome
of my own work and was my own authority. That is of course working
under the most favorable conditions that a man could work under.

@. How many words do you estimate there are in Wells’ Outline ?—
A. Idid not estimate them at all, but I heard that there were 250,000 words.
I am told now that there are more like 500,000 words. My estimate was
based upon 250,000 words.

Mr. Erriort : Each volume has about 250,000 words.
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His Lorpsuare : How many words are there in Miss Deeks’ manuscript
do you say, about ?

Mr. RoBERTSON : About 260,000.
WrrNEss : Of course, the expansion is done in the latter part.

Mr. RoBERTSON : (). Now, take a man whose work had not been
History before, and who sets about to write a History of Mankind, with
references to hundreds of authorities, the work being an original work, the
plan being his own, and what would you say as, in your opinion, to the
possibility of a man doing all of that as his own work ?—A4. Starting out
from the blank to collect his material I would simply say I would regard it
as absolutely impossible. If I had to do it, I should do it by the simple
method of getting an existing work and working it over; and I think I
could defy anybody to discover that I had done it.

Cross-examined by Mr. ELrIoTT.

Q. Do you know, Professor Brett, that Mr. Wells was not writing a
history of the world to be used in colleges or to be used by professors ?—
A. No.

Q. But to be used by the general public—you knew that ?—A4. Yes.

@. Something like his books, so as to make them readable by the public ?
—A. Something between a history and a novel.

@. In view of that statement, you should not criticize him so much
as if he were writing a book like Mr. Bryce’s, or probably a book written by
yourself dealing technically with that subject ?—4. No.

Q. You would look upon his book from a little different point of view ?
—A. Absolutely. My argument on that is based upon the fact that when
he wants to make a statement he has dropped into language which could
have been provided by The Web, whether right or wrong. 1 do not object
to it being called a narrative.

H1s LorbsHIP : If this book had been written by somebody who had
not a reputation, would it ever have gone across ?—4. I do not think so.
I think the name gave it the market value.

Mr. ErLriorT : . You think it was because of the name Mr. Wells
had established-as a writer of fiction ?—A4. Yes.

His LorpsHIp: He is the best popular writer of the day ?—A4. Yes,
and the phrase ““ The story of man ” getting away from formal history, was
popular.

Mr. EruiorT: Q. And he was trying to write a history along the line
that the public could read and get interested in ?—A. I agree with you.

Q. The ordinary dry book, like Bryce’s History of the Holy Roman
Empire, and so on, the ordinary public do not read ?—A4. There are two
answers to that. There have been very few more popular books than Bryce’s,
If you refer to the general public which reads the comic cuts, they do not
read anyway.

Q. You have referred to Mr. Wells’ Introduction 2—A4. Yes.
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@. And you have read over the list of gentlemen who were associated
with him ?—4. Yes.

@. Do you find that they are outstanding men in their particular lines
of work 7—A. Absolutely.

@. Men in whom you would have confidence ?—A. Very great. 1
know Ernest Barker well, and I am sure he must have objected very strongly
to The Outline. ‘

@. 1 think he refers to Mr. Barker 2—A4. Yes.

. We have the evidence of Mr. Barker as regards that, which you have
not seen ¥—A. No, I have not seen that.

Q. If you had read Mr. Barker’s evidence you would have had a different
view of it 2—A. I read his note.

@. You dwelt upon the fact that Mr. Wells has copied very copiously
from the Encyclopedia Britannica ?—A. Yes.

His Lorpsure: That would be, of course, from numerous articles ?—
A. Yes.

Mr. ErLiorT : . From numerous articles in that well-known book ?—
A. Yes.

Q. And you noticed that he has in his Introduction given credit and
states that he did that ?—A4. Yes. May I repeat what I said before, that
I emphasized the word * copied ” ? He could not go by the Encyclopedia
Britannica and write from it as an authority in the way he has done; but
he has copied from it literally a sentence and six and eight words at a time,
and transposed them. It gives me the impression of having been written
out from the original, and then either by the introduction of other items
breaking the sequence or simply varied by a sentence being put out of place.

@. For instance, if you take a particular subject to be dealt with, he
turns to the Encyclopedia Britannica and he finds the subject discussed
there, and he turns to the stenographer or typewriter operator and says
‘“ copy me these paragraphs,” and he does them with ample space for
revision, and then somebody goes through that copy and makes ‘it an
original by substituting synonyms or by changing the phraseology some-
what 2—A. Yes. May I ask, Did not Mr. Wells in his evidence deny that
and say that he wrote it all himself in his own handwriting ?

Q. A great part of it, but I think there is some of it typewritten as
well as in his own handwriting. Then, just as His Lordship was asking
you, Mr. Wells would read from, say, the article he was dealing with in the
Encyclopedia Britannica—— ?—A4. And I think other books on the same
subject, mostly small books.

- @. The success of any writer’s books is that some have a way of putting
the matter that others have not. Wells probably, as you know, has a
peculiar manner or way of putting a subject so that it will attract the
attention of people reading it ?—A. Yes, he has, but I doubt whether in
the history as actually written that is true. The sentences are very difficult
to follow, and language which is very abrupt. You get expressions such as
would not be found in any literary work by Mr. Wells.
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Q. But writers saturate themselves with their subject, reading the
encyclopedias and other books, and then put the information into their own
language ?—4. Yes. But I submit Mr. Wells was not saturated and did
not use his own language.

@. And then, having saturated himself, he would give it to different
men to write ?—A4. Yes.

His Lorpsuip: He would make notes, and when he came to actual
writing he would have a baeckground or a saturation and it would flow
from him in a story 2—4. Yes.

Q. If he were going to write something about Roman History, he would
have to know something about dates?—A4. Yes, he would have read his
Mommsen through.

@. And if he were dealing with Egyptian history he would have to
have the spelling of the names of the characters ?—A. Yes, very much so.
May I make a remark? I have not examined fully, because I did not
originally see what are alleged to be Mr. Wells’ notes; but as far as I have
seen them they were invariably closer to the notes; and a sentence which
was close to the notes has often disappeared in the outcome.

Mr. ELvuiorT: . You mean notes which Mr. Wells had ?—A. Yes,
before he wrote. The notes which preceded the final draft of the work.

@. Some document submitted to you, prepared by Miss Deeks or her
solicitor ?—4. Yes.

. @. It was not a document prepared by Mr. Wells ?—A. No, they are
the notes which Mr. Wells worked up into his own printed material.

(). You mean they are the notes supplied to you, which it was stated
to you were used by Mr. Wells?—4. Yes, and I had three things to con-
sider, The Web, The Outline, and the draft which appeared to be the draft
of The Outline.

Q. Then I presume you have not read all these books cited by Mr.
Wells 2—A4. Oh no. I was taught by J. L. Myres, for example, and I know
my Mommsen, and I know Duruy, and I know Bryce. I have read these
from my Oxford days of twenty years ago, and I have had to study them
as a teacher of history and classics. I believe I am the only Canadian
member of the History of Science Society. I know my history as well as
anybody alive today.

@. But you have not read all these books ?—A4. No.

@. One, I think, has twenty-six volumes in it ?—4. Did Mr. Wells
read all of that? I did not read it.

Q). Just as you were stating a moment ago, Professor, a man saturates
himself with this. Did you know that Mr. Wells as far back as 1893, was
dealing with similar subjects to this ?—4. Yes, I believe he was originally
a school-master, and his reliance upon a book such as this, Robinson’s
History of Western Europe, would be understandable, from which he
copied the statement about Columbus. I think he probably had a small
library of school books around the house. Still that does not militate against
the rather miraculous ability of striking the same phrase.
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Q. Still he has been dealing with that same subject in other books of
his 2—A4. Do you mean the history ?

Q. Did you hear hig evidence which was read yesterday ?—A4. I think
I did.

. Do you remember that he stated that in former books he dealt with
these subjects, in some of those books?—A4. Yes, but not with Sulla or
Rousseau. '

@. Oh no, but that generally speaking he had been reading along these
lines 2—A4. Very generally, yes. Of course he has been interested, like

10 any intelligent man, in newspaper accounts of cosmogony and astronomy.

@. You spoke about the words “little fleet,” not having appeared, as
you think, in any other work ?—4. Yes.

. I would draw your attention to this Encyclopedia, and it does
appear there, * the little fleet ” 2—4. Yes, but may I point out

@. This is at page 742 of the Encyclopedia, it is referred to there as
“ the little fleet ” 7—A. Yeq, but the phrase used is ‘‘ the little expedition,”
and not “ the little fleet.”

Q. Those expressions, you would say, were somewhat synonymous ?—
A. No, otherwise why did he not take it? That was in the Encyclopedia

20 Britannica and he was following it strictly, and that is against it.

Q. From what you know of Mr. Wells’ writings, he is not apt to follow
anybody because it happens to be put down ?—A4. ““ Liable ” is not the
right word to use; because my experience is that a word attracts your
attention if it is before your eyes. If he had it before his eye in the Encyclo-
pedia ‘Britannica, why did he not take it—‘‘ fleet ”’—out of there? I am
only dealing with the books and not with persons.

Q. In fact in all these matters you do not know whether the changes
have been made by Mr. Wells or by somebody else 2—A4. No. I just had
two documents to look at.

30 @. You know, of course, The Web is based on an entirely different
topic than The Outline—The Web deals with the history of woman in the
world 2—4. Yes.

Q. I think Miss Deeks was unkind enough, in her evidence, to say that
Mr. Wells just took the opposite, and looked after the old man?—4. I do
not know anything about that.

Q. Of course they were dealing with the subject from two different
standpoints ?—4. Yes, but I rather thought some reason would be given
for diverging in the two subjects about Aspasia and Olympias.

- Q. Mr. Wells seems to deal a good deal with Aspasia, and she was not

40 a very desirable character?—4. Yes, but he does emphasize her extra-
“ordinary intellectual ability and the fact that she drew great men around her.

Q. Our old friend Cleopatra was of the same character ?—4. No.
Socrates would have preferred Aspasia.

His LorpsuIp: Julius Cesar and Augustus preferred Cleopatra.

Mr. ELtzorT : Q. Do you agree with me in this statement that authors
going to the same sources for information are likely to describe the same
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facts, possibly in the same language ?—A. Up to a certain point; but I
think the chances—the way in which I wish to express that is simply this,
that in the cases which I have pointed out you have what I would call a
miracle of coincidence. There are miracles, and I do not wish to deny it;
but it has just this disadvantage, that the odds are against it.

@. Tell me one of those passages ?—A. A case in point is that which I
have referred to, about “ meant” this and *meant’ that. Would you
like me to take it up in detail ?

@. 1 do not understand what you are dealing with ?—A. What I was
dealing with is at page 21 of that document, and it refers to page 351 of
The Outline. :

@. And what page in The Web ?—A. Number 11, on the left side.
Notice that The Web has this closing sentence, page 347, in the margin :
As with Socrates, so with Plato, philosophy meant wisdom, wisdom meant
virtue, and virtue meant practical insight or reason.

@. That is the quotation at page 347 of The Web ?—4. Yes.

Now on the right hand side, just below 351 : He believed that the only
possible virtue was true knowledge,—of course that is commonplace and is
true. For himself this meant virtue, but for many of his weaker followers
it meant the loss of beliefs and moral habits that would have restrained
their impulses. These weaklings became self-excusing, self-indulging
scoundrels. Among his young associates were Plato.

Q. What was meant by this ““ meant virtue ” 2—A4. I do not know. I
think it is just moved up from below.

@. You do not think there is very much virtue about it ?—4. No, not
at all. In the statement in The Web it is perfectly all right and understand-
able.

@. And you object to the other because it does not seem to make sense ?
—A4. No, not at all.

His Lorpsure: He committed a double offence there, he copied from
The Web, according to your view, and then he did a worse thing than that,
he bungled it and put it in where it did not fit at all ?—4. I think it is a
case of survival.

Mr. Erviort : If he was reading The Web for it he did not show. much
judgment ?—A4. No; in the second place, he was not interested.

Q. I take that to be your outstanding instance of similarities ?—A. In
that sense, not so much an historical fact but the form of expression and
ideation.

Mr. ErLiorT : My friend wants to ask some questions about the aristo-
crat Sulla. I am not familiar with it.

Cross-examined by Mr. MUIRHEAD.

Q. You were speaking about Sulla, and as I understood you, the word
‘¢ aristocratic ’ referred really to Sulla, who was not an aristocrat ?—A4. The
parties in Rome, of course, were different. The word * aristocratic ” would
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apply by implication, but the correct word is * patrician,” which you will
find in the Encyclopedia Britannica, or Chambers.

YQ. The History of Rome, by Botsford—you have heard of that?—
A. Yes.

Q. At page 162, Lucius Cornelius Sulla, a young aristocrat, who was
pretor under Marius. Then the History of the Ancient World by Gossfield
—you are familiar with that ?2—A4. Yes.

Q). These are text books ?—4. Absolutely.

Q. At page 338, paragraph 401 : One of these men who obtained his
military education under the new . . . was Lucius Cornelius Sulla, a man
of noble family, an aristocrat of temper and taste, who took his stand in the
senatorial party 2—A. Do you wish to argue that Mr. Wells followed those
books ? .

Q. No, I do not know what he followed ?—A. You are not following
my statement. My argument is that there is a word * aristocratic >’ which
you have not got there; you have inferences. Sulla was a patrician, and
Sulla objected to the aristocrats around him. I have no doubt you could
produce a hundred books of varying value which used the word ¢ aristocrat.”
It would still be relatively inaccurate, and it would not be the exact phrase
which Wells used. If Sulla was an aristocrat he was not aristocratie, because
he broke from that party.

Mr. RoBERTSON : Are-these books to which my friend has referred
works which Mr. Wells says he used as authorities ?

Mr. MumrHEAD : No.

WirNEss : They are ordinary school textbooks.

Re-examined by Mr. ROBERTSON.

@. Referring to Exhibit 6, you have said, speaking of some of the close
resemblances between Mr. Wells’ first work and the completed work—I
would ask if that refers to this work 2—A. That, I was given to understand,
represented notes preceding The Outline.

Mr. RoBERTSON : That is all, thank you.

Mr. RoBERTSON : Two questions from the Examination for Discovery
of Wells which I did not reach yesterday. They were right at the end and I

had not noted them. They are questions 334 and 335, which I should
have read yesterday :—

“334. . I think you have already told me, but I would like
to make quite sure : This book of yours, The Outline of History, has
in fact had great success 2—A. Yes, it had considerable success.
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335. Q. It sold very largely in this country and in the United .

States and in Canada ?—A4. Yes.”

His LorpsuIP : You might almost invoke common knowledge of that.
The Court would almost take judicial knowledge of it. '
Is that your Case, now, Mr. Robertson ?

Mr. RoBERTSON : That is the Case, my Lord.
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Mr. Ervrorr : I think we might then proceed with the Commission
evidence, my Lord.

Mr. MUIRHEAD : I submit, your Lordship, that there has been no
evidence whatever given here to show that the American Macmillans com-
mitted any tort whatever within the jurisdiction of this Court.

It is denied specifically in the Pleadings, and the only way in which
they could be at all implicated would be by selling in Canada and.publishing.
That has been denied, and there has been no proof of it. As far as the
American company is concerned, I think the case should go by the board.

Mr. ErLiorT : The same might be said about the others. But I think
in justice to all parties it should be all gone into.

Mr. RoBERTSON : I think there is evidence of an admission. I think
I had already covered that in the first day, by asking my learned friends if
certain things were not admitted. I think they are in the evidence some-
where that the Macmillans’ publication was sold in Canada.

His LorpsHrp: I will reserve that motion until the close of the case.
I suppose the evidence will not be altered so far as the defence is put in.

Mr. Eiviorr : There was conditional appearance by the three publish-
ing houses. They took the position, and moved to set aside the writ; and
the Master thought it would be a case in which they should put in a con-

- ditional appearance and take that position at the trial. We do take that

position ; but we think your Lordship should have all the evidence.

The same point came up as regards the English Macmillans, which
you see noted, and the Master on the material set it aside on the ground that
there was no tort committed here.

If we take the evidence on the Commission in the order in which it
appears in your Lordship’s book containing the evidence taken in England,
it starts with the evidence of Sir Frederick Macmillan.

Mr. RoBERTSON : I have overlooked one matter that I want to put in.
There is a memorandum by Mr. Wells, which was sent to Mr. Brett in a
letter, and which is produced. I want to put that in as part of my case.

His Lorpsurp: Very well.

Exhibit 19. Filed by Mr. Roserrson: Memo H. G. Wells to
Mr. G. P. Brett.

(Mr. Elliott here read in the evidence of Sir Frederick Macmillan but
as it was agreed to bring in all Mr. Wells’ evidence at this point, Sir
Frederick Macmillan’s evidence is printed at page 254.)
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DEFENDANTS’ EVIDENCE.

No. 15. In the

Evidence of H. G. Wells. Sgg?rii?e
18th June, 1929. ,
MR. HERBERT GEORGE WELLS, sworn. e fendants’
Examined for Discovery by Mr. NorRMAN DAYNES. Commission.

1. @. Would you tell me when you first conceived the idea of writing y, 5.
a history of mankind ?—A. The idea has always been in my mind from a H. G. Wells.
very very early stage in my career. I remember making a draft of the Examina-
10 history of mankind when I was a student at South Kensington. tion for
2. Q. How many hundreds or thousands of words did that run to ?— Discovery.
A. It was not framed up.
3. Q. It was not a serious attempt ?—A. No, it was a mere idea.
4. Q. Apart, if I may put it, from an ambition or an aspiration, when
did the writing of a history of mankind become in your mind a definite
project 2—A. After my work at Crewe House, and after various discussions
I had with the League of Nations Society and the League of Nations Union.
That was in the latter years of the war, 1918 let us say.
5. Q. Were you there up to the end of the war ?—A4. Where ?
20 6. . At Crewe House 7—A. No.
7. @. When did you leave there 2—A4. I differed from Lord Northcliffe
about a question of policy; it was in 1918.
8. Q. Late in 1918 7—A. T forget. It must have been early; about
June, 1918, let us say.
9. Q. After that, you thought it would be a really definite project on
your part to write a history of mankind ?—4. Yes, a universal history to
take the place of a national history.
10. . You then had the idea of writing a history which would begin
with an astronomical and geological view of the world, and to press it right
30 through to the recommendation of a world federation 2—A4. Yes, that was
obviously the way to do it, in face of modern ideas.
11. @. When you say ° obviously,” it struck you as being the proper
way but as a matter of fact to your knowledge had it occurred to other
people 2—A4. Well, I do not know. That is a difficult question to answer
without notice. I think Helmolt’s Universal History begins with some
such preliminaries. If it does not begin with that, it begins with archeseology.
12. Q. T know there are several histories which begin as far back as
that. I think you have given us among the documents in this case a Memo-
randum of the case of Web. Was that written by you? It begins: * Either
40 the claim is a genuine but silly claim, or it is a blackmailing claim based on
a faked manuscript. In the former case, the resemblances of the manuscript
to the Outline will be due to a common obvious idea and to the use of
common sources, which should be easy to establish. In the latter, the
manuscript has been extensively altered since it was in the hands of
Macmillan & Company.” Is that a memorandum which you wrote 2—A.
Yes, that is a memorandum I wrote to my Solicitor.

z G 2968 : Bb
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13. Q. When you say ‘ extensively altered since it was in the hands
of Macmillan & Company,” does that mean the Canadian Company, or the
English Company ?—A4. I do not know. I have not perhaps given this
question exhaustive attention for a very long time, but my impression is
that the Plaintiff claims that that manuscript was handed to Macmillan &
Company.

14. @. You thought at that time that it might have referred to
Macmillan & Company, London ?—A. Yes. I thought the Plaintiff was
confused in her mind about the relations of the various Macmillan Com-
panies. '

15. @. Then you go on to say: ““ This should be proveable by the
testimony of the reader or readers of Macmillan & Company.” That 1
suppose is the same Macmillan 2—A4. Yes, whichever Macmillan she was
accusing.

16. Q. —— *‘ to whom it was submitted in 1918.”” That is in accord-
ance with the Plaintiff’s evidence, in March 1918 2—A4. Yes.

17. @. You said there.: ‘“ Qur case will be that The Web has been
re-written to substantiate this claim since the appearance of the Outline.”
That was written before you knew all about it. Do you still say that ?—
A. That is if there are any real resemblances, but apparently there are not.

18. @. You are not now suggesting that the Plaintiff has infringed
your book 2—A. I do not know what she is up to; I do not know.

4 N19. @. Have you had your attention drawn to the Plaintiff’s work ?—
. 0.

20. @. You have never read it ?—A4. Never read it at all; I hope 1
never may.

21. . I am afraid you may have to have your attention drawn to a
few passages. You go on: “ In either case Messrs. Macmillan must sub-
stantiate that the manuscript never left the hands of their representatives.”
Is that the same thing as “‘ readers ”? Were you thinking of their readers
when you say : ““ never left the hands of their representatives ”’ 2—A4. Who-
ever the Plaintiff is accusing of handing over the manuscript to me, I suppose
has to be interrogated to prove that nothing of the kind happened. I
suppose she has to prove something somewhere in this case.

22. . 1 was wondering why it was you were saying that Macmillans
must substantiate that the manuseript never left the hands of their repre-
sentatives. Supposing it had left their hands, it would not necessarily
have implicated you ?—a4A4. No, but I suppose they can show—these are
fine points

23. @. I am afraid it is my duty to put them to you ?—4. All right.

24. Q. Then you say you never saw the Plaintiff’s manuscript, and you
go on to say that you broached the idea of an Outline of History at a lunch
of representative visitors before the end of the war. Do you remember that
lunch 7—A4. Yes. There was a lunch at the Reform Club when a number of
Americans came over.

25. ). Were they representative literary men ?—A. Journalists, and
literary men, yes.
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26. ). Was that in the summer, or the autumn?—A4. I forget. I

- suppose one could hunt up the date from the Reform Club.

10

40

27. . Was it a formal occasion, when speeches were made ?—A4. No;
we were talking. It was a sufficiently small lunch to talk all over the table.

28. . As a matter of fact, as a literary man you have had a very busy
life and turned out a great deal of work ?—A. Yes.

29. Q. I think T am correct in saying you have written 16 novels and
11 fantastic and imaginative romances; in addition to that quite a number
of books which I suppose might be described as speculative books on socio-
logy, religion, and politics 2—A. Yes.

30. ¢. Is that a fair way of describing it ?—4. Yes, in effect.

31. Q. Not to omit anything, I think you are also the author of two
children’s books ?—4. Yes.

32. Q. Is it also fair to say that none of that work, which must have
taken up a great deal of your time, is historical ?—A4. No.

33. @. But I think you have always been interested in astronomy and
geology and the beginning of the world, and subjects of that kind 2—A4. My
interests are extensive. Ishould not say I had a special interest in astronomy
or geology.

34. . I have a letter of the 20th October, 1918, which you wrote to
Mr. Brett in New York 2—A4. Yes; I do not recall it.

35. . You said : ¢ There is an idea I have in hand that I wish I could
talk over with you ”’; and then you go on to say : * Instead of the history of
England and the history of the United States of America, and the history of
France, and so on, the children all over the world ought to learn the history
of mankind ” ?—A4. What was the date of that letter ?

36. . The 20th October, 1918 2—A4. Yes.

37. Q. You say: “T believe that it is up to me to plan to write the
first school history of mankind.”” Was that shortly after you had this idea
of writing a history of mankind which had become, not an aspiration, but a
project 2—A4. Yes. I do not remember that letter. Has that been entered
by Brett ?

38. Q. Yes, I think so; it is one of those agreed on discovery ?—A4. Yes.

39. Q. In talking about this idea you say : *“ We think here that the
time draws near when . . . the children all over the world ought to learn
the history of mankind.” Who is “we”? Does that mean the friends
you talked to at this lunch 2—A4. Well, no, it means—what shall I say—
progressive thought in this country.

40. @. You had not talked it over with any publisher at that time ?—
A. I probably talked it over with dozens of people.

41. Q. Including publishers 7—A4. In England I had not dlscussed
it, so far as I know, with publishers. The first person I approached in the
matter of the publication was Sir Frank Newnes. We are personal friends,
and members of the same Club.

42. @. The Reform Club ?—A4. Yes, and it was natural to talk to Ium

43. . I have a letter about that. Then I think you have more corre-
spondence with Mr. Brett about it, and I think you had not at that time
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told him very much detail. Before you answer, it is fair to remind you of

the terms of the letter : “° There is no doubt in my mind that your plan for -

the book on the history of mankind is a very feasible one, and I should
think that the book would interest young and old readers alike, although
at first it might be difficult to have the book studied in schools as part of the
regular course, yet I should not be afraid to venture that in the long run the
book itself, or some modification of it, might find use in this way. At any
rate, I make no doubt the book would be recommended for school reading,
and this might itself result in a considerable sale. Your letter tells me
nothing of the way in which you intend to write the book, and of course
it might be prepared from the standpoint of social history of mankind,
the material history of mankind, or the purely natural development of
mankind from its physical standpoint.” So apparently Mr. Brett has three
possible schemes in his mind, and he is asking you to say which one is in
your mind. Does that accord with your recollection that at first you had
given to him a very small inkling of what it was about ?—4. I do not
remember the details of those negotiations with Mr. Brett at all. They
occurred, and I dismissed them from my mind when they had achieved
their purpose. My impression of our discussion was that he was not at all
enthusiastic at first for the * Outline of History.” He had recently made a
very considerable success with a book of mine called *“ Mr. Britling.” I
think he was disappointed that I was not following that up with another
book of the same sort. He had no anticipation of the success of the * Outline
of History.” It surprised him when it came.

44, Q. I suppose when you wrote him your first letter, of which he
complains as being rather vague, you would not have got a very definite
scheme in mind yourself. You say: “I believe it is up to me to plan to
write.”” That letter looks as if you had not planned at the moment ?—A4. At
the moment I was trying to induce other people to write it. My idea at
first was a group of authors, men of authority. Then I realised that they
would be all too nervous about their reputations to attempt anything so
general and popular, and I undertook it myself.

45. Q. You were telling me just now you first mentioned it to Sir
Frank Newnes. He was one of the first people to discuss it. I see that there
is a letter here of the 13th November in which he says: *“ Reference to your
letter to me about your proposed History of Mankind and our conversation
at the Club, I have since laid the scheme before my colleagues. From what

" 1 have been able to tell them of it, they are interested and like the idea

very much.” That is a few days later. I suppose by that time you were
beginning to think about writing it yourself 7—4. By that time I was
fully embarked upon writing it myself, yes. This correspondence followed
after earlier activities in the middle of 1918, during which I was saying we
must have a general history as a basis for education, and somebody has to do
it.

46. Q. By that time you had given up any idea of persuading any other
people to write it instead of your