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ViscountT DUNEDIN.
SR LANCELOT SANDERSON.
Sir GEORGE LOWNDES.

[ Delivered by Sir GEORGE LOWNDES.]

The appellants are beneficiaries under the will of one Madduru
Venkata Subanna, who died on the 5th January, 1917. He was
a Hindu residing at Pedakapavaram, in the Kistna District of
Madras. The respondent, Madduri Gangamma, is his widow,
and was appomnted (as 1s now admitted) executrix according to the
tenor of the will, but has not obtained probate. The other
respondents are a minor son, adopted by the widow, and various
persons interestcd in the properties of the testator under aliena-
tions made by the widow purporting to act as his executrix.

The suit out of which the appeal arises was instituted by
the appellants to enforce their right to particular parcels of land
which they alleged had been allotted to their shares under a
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family arrangement made shortly after the testator’s death, or
in the alternative for partition of the estate without regard to the
alienations which, it was contended, the executrix had, in the
absence of probate, no power to make, and which were further
charged as fraudulent.

The trial Judge held against the appellants as to the family
arrangement, and this is no longer in dispute. He was of opinion,
however, that the alienations were incompetent, and he accord-
ingly passed a preliminary decree in the appellants’ favour,
declaring the rights of the parties, and appointing a Commissioner
to carry out the partition and to assess mesne profits. The
Commissioner duly reported to the Judge, and eventually a final
decree was made. '

Appeals and cross-objections were filed against both these
decrees by some of the respondents, and on the hearing in the
High Court the following question, upon which the decision of
the appeals turned, was referred to a Full Bench, viz. :—

“ Whether an executor appointed by a will made in the muffassal of
the Presidency has vested in him the estate of a testator and has all the
powers of an executor as set out in the Probate and Administration Act,
even though such executor does not obtain probate of the Will, or whether
his powers, unless he obtains probate, are only those of & mere manager

as held in respect of executors previous to the Probate and Administration
Act.”

The reference was heard by the Chief Justice and two puisne
Judges, who recorded their opmion that—

“In case of Hindu wills to which the Hindu Wills Act does not apply

the estate vests in the executor (who accepts office) from the date of the

testator’s death, and that the provisions of the Probate and Administration
Act are applicable, even though probate has not been obtained.”

The appeals then came on again before the referring Judges
who by their order of the 9th December, 1925, set aside the
decrees of the trial Judge and remanded the suit for disposal on
the basis of their judgment, with directions to try the question
of the bona fides of the widow’s alienations, and for that purpose
to ascertan what debts were outstanding at the death of the
testator.

From this order of remand the appellants have brought their
appeal to His Majesty in Council, and the sole matter for the
consideration of the Board is whether the judgment of the
Full Bench, upon which the order under appeal rests, should
be upheld.

The Hindu Wills Act (XXT of 1870) has no application to
the present case,/but the greater part of the Probate and Admini-
stration Act (V of 1881) applics to the wills of Hindus generally,
and it is upon the terms of this Act that the result of the appeal
turns. ’

The authoritics have been discussed at length by Kumara-
swami Shastri J., who delivered the judgment of the Full Bench,
and their Lordships think that nothing can be added by them to



his careful examination of the case law on this subject. They
will, however. refer later on to two decisions of the Board which
have been relied upon by the appellants.

There has been a divergence of opinion between the High
‘ourts of Madras and Bombay on the one hand, and of Calcutta
on the other. It is the view of the former that has now prevailed,
and their Lordships think that it i1s undoubtedly the right one.

The provisions of the Act directly in pomt are the first part
of Section 4 and Subsections (1) and (2) of Section 90. which run
as follows :—

" Section 4. The executor or administrator, as the case may be, of a
deceased person is his legal representative for all purposes, and all the
property of the deceased person vests in him as such.”

“ Section 90. (1) An executor or administrator has, subject to the
provisions of this section, power to dispose, as he thinks fit, of all or any
of the property for the time being vested m him under Section 4.

(2) The power of an executor to dispose of immovable property so
vested 1n him is subject to any restriction which may be imposed in this
behalf by the will appointing him, unless probate has been granted to him,
and the Court which granted the probate permits him by an order in writing,
notwithstanding the restriction, to dispose of any immovable property
specified in the order in a manner permitted by the order. . . .7

The reasoning of the Calcutta decisions as to the meaning of
Section 4 was bascd largely on the preamble, which showed that
the object of the Act was to provide for grants of probate and
letters of administration, and upon the heading of Chapter II,
m which the section occurred, “ of grant of probate and letters
of administration,” and it was thought to follow from this that
““executor 7 i Section 4 could only mean an executor to whom
probate had been granted.

This argament was elaborated before their Lordships, and
reference was made to other sections of the Act which, it was
urged, contained the same implication, particular reliance being
placed upon Sections 12 and 59.

With regard to the first branch of the argument, their Lord-
ships note that the wording of the opening paragraph of Section 4
is identical with that of Section 179 of the Succession Act of 1865,
which occurs in a chapter bearing the same heading as that of
Chapter II of the Act of 1881. But, =0 far as their Lordships are
aware, 1t has never been held that Section 179 of the Act of 1865
applies only to an executor who has proved the will.

Section 12 of the Probate and Administration Act no doubt
implies that until probate is granted the will is not ““ established.”
and it validates all intermediate acts of the executor. It is
contended for the appellants that this necessarily leads to the
inference that before probate there 1 no valid will and no
authority in the executor. This was the view taken by West J.
m Fatima v. Shatk Esse, I.L.R. 7 Bomb. 266, but which failed
to find acceptance on appeal (Shaik Moosa v. Shaik Essa, 1.L.R.
8 Bomb. 241). It is, their Lordships think, based upon a miscon-
ception of the object of the section. Before the grant, it 1s
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obvious that in every case where either the will itself, or anything
done under it by the executor, is challenged, proof of execution
and capacity on the part of the testator, and of the appointment
of the executor, would be required. The object of the section is
only to get rid of this multiplication of proofs. Probate once
granted authenticates the will against all the world ; it affords
a ready means of proof of the contents of the will (see Sections 41
and 91 of the Evidence Act); and it is a complete answer by the
executor to any challenge of his authority as such. The pro-
visions of the section do not, in their Lordships’ opinion, suggest
that before probate the executor had no title, but are only intended
to simplify the proof of his title as dating from the testator’s
death.

Section 59 merely amplifies the position by making probate
conclusive of the executor’s representative title against debtors
of the estate, and provides for their indemnification on making
payments to him. This again 1s only a matter of simplification
of proof, with the necessary corollary protecting debtors who have
paid on the faith of the probate.

There can be no doubt that in England the title of an
executor is derived from the will and not from probate, though
it is probate alone which authenticates his right (see Williams on
Executors, 12th edition, p. 1226). Section 12 of the Probate and
Administration Act 1s a veproduction of Section 188 of the
Succession Act of 1865, and it has always been recognized that
the latter Act was largely based on English law. It is not sug-
gested that this doctrine is for any reason napplicable to the
wills of Hindus, and their Lordships think that the matcrial
parts of Sections 4 and 90, which are set out above, afford a strong
indication in themselves that the legislature intended to adopt it.

Section 4 makes no reference to probate, nor does the
definition of ““ executor ” in Section 3 (agaln a reproduction from
the Act of 1865) suggest that probate 1s any part of his title :
he i1s merely the person to whom the testator has confided the
carrying out of his dispositions.

So, too, Section 90 (2) clearly concelves of an executor not
clothed with probate being able to dispose of the property
“ vested in him under Section 4.”” It makes such power subject
to any restriction imposed by the will *“ unless probate has been
granted,” in which case the Court may relieve him from the
restriction. In view of the terms of this section their Lordships
think it would be impossible to bold that before probate nothing
vested in the executor, and that he had no power of disposal
at all.

Reference was made n argument to the terms of the original
Section 90, which was repealed in 1889, when the present section
was substituted. It may well be that upon the old section the
argument on behalf of the appellants would have had more force,
but their Lordships have to interpret the Act as it has stood



since 1889, and they cannot attribute to Section 4 a meaning
based on the reading of the repealed section.

It only remains to consider whether the two decisions of this
Board, to which allusion was made above, afford any support to
the appellants.

In The Admanistrator-General of Bengal v. Pren Lal Mullick,
22 1.A. 107, the executors of a Hindu testator, whose will was
governed by the Hindu Wills Act of 1870, after obtaining probate,
transferred to the Administrator-General “ all estates, effects and
mterest vested in them by virtue of the probate.” Such a
transfer was authorized in the case of “any private executor ”
by Section 31 of the Administrator-General’s Act, II of 1874.
The majority of the Judges before whom the case came in the
Calcutta High Court held that the executors of a Hindu will,
governed by the Act of 1870, were not within the purview of the
section, and this was the only question before the Board.

The judgment was dehvered by Lord Watson, who in dealing
with various portions of the Succession Act which were incor-
porated in the Hindu Wills Act, says :—

“ It is sufficient for the purposes of this case to refer to two of these
clauses. Secction 181 is to the effect that probate can be granted only to
an executor appointed by the will. Section 179 provides that the executor
or legal administrator, as the case may be, of a deceased person shall be

his legal representative for all purposes, and that all the property of the
deceased person shall vest in him as such.”

He continues as follows, and it 1s this passage which is prin-
cipally relied on mm the present appeal :—

“ It 1s not disputed that the immediate effect of the Act of 1870 was
to place & Hindu executor who was in a position, and chose, to take advantage
of its provisions, on precisely the same footing as the executor of an
Anglo-Indian testator, in so far as concerns the taking out of probate, and
the vesting in him of the estate of the deceased. The will of the late Nundo
Lal Mullick was executed in August, 1889 ; and his executors thercfore, on
their obtaining probate, became immediately vested, by force of statute,
with the whole estates which belonged to him at the time of his decease.”

The question now before their Lordships, viz., as to the effect
of the words of Section 179 (reappearing In the present case as
Section 4 of the Probate and Administration Act) unaccompanied
by probate, was clearly not under the consideration of the Board
in the case cited, as the authority to transfer under Section 31
of the Administrator-Gieneral’s Act was expressly dependent
upon the grant of probate, and their Lordships have no doubt
that the words used by Lord Watson were not intended to have
the wider significance which the appellants seek to attribute to
them.

In Mirza Kurratulain v. Peara Saheb, 32 1.A. 244, the
question considered by the Board was one of estoppel, affecting
a Mahomcdan will of which probate had been granted. Here
again, therefore, the contention now raised as to the cffect of
Sections 4 and 90 of the Act of 1881 standing alone, did not
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arise, and the only support that the appellants claim from 1t is
derived from two sentences in the judgment which will be found
on pp. 256 and 257. The first of these speaks of ““ the title thus
conferred upon every executor who has obtained probate,” and
the second, of the trusteeship for the purposes of the will “ created
. . . by the will established by the probate.” Their Lordships
are unable to treat these isolated quotations as affording any
support to the argument of the appellants. There is, they think,
nothing in the judgment of Sir Arthur Wilson, read as a whole,
to suggest that the vesting under Section 4, or the power of
disposal under Section 90, is dependent upon the grant of probate.

For the reasons given their Lordships are of opinion that the
order of remand made by the High Court on the 9th December,
1925, was right, and that this appeal should be dismissed, and
they will humbly advise His Majesty accordingly. The appellants
must pay the costs of the respondents of the appeal.
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