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22 No. 19 |Letter, Sanford Fleming to Chas. R. Hos-
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23 No. 20 |Telegram, Sanford Fleming to C. R. Hos-
Mer - o o e
24 No. 21 |Telegram, W. C. Van Horne to C. R. Hos-
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25 No. 22 |Letter, Chas. R. Hosmer to Collingwood
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26 No. 23 |Letter, Robt. Sedgewick to A. P. Bradley
27 No. 24 |Letter, Sanford Fleming to Chas. R. Hos-
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June 7th, 1888 251
June 14th, 1888 252
June 16th, 1888 253
June 17th, 1888 253
June 18th, 1888 253
July 9th, 1888 254
July 9th, 1888 256
July 11th, 1888 257
August 15th, 1888 257




I\io. Eﬁg;‘;:t Description of Document Date Page
PéweRapeidd. EXHIBITS -~

30 No. 27 {Letter, Geo. M. Clark to the Hon. J. H.|August 16th, 1888 258
Pope - e e e e -

31 No. 28 |Letter, Geo. M. Clark to Chas. Drinkwater|August 22nd, 1888 258

32 | No.29 |Letter, Geo. M. Clark to A. P. Bradley ._{August 30th, 1888 258

33 No. 30 |Letter, Geo. M. Clark to The Hon. J. H.[August 30th, 1888 259
Pope - e -

34 No. 31 |[Letter, Geo. M. Clark to The Hon. ]. H |August 30th, 1888 260
Pope . el e

35 No. 32 |Letter, Geo. M. Clark to Sir John A. Mac-|August 30th, 1888 261
donald ____ ____ ____ ____ ____ _._.

36 No. 33 [Letter, Collingwood Schreiber to Chas. R.[June 21st, 1889 261
Hosmer ____ ____ . ____ .. —_._

37 No. 34 |Letter, Chas. R. Hosmer to J. F. Richard-(July 29th, 1889 262
SOM oo e e e e e e :

38 No. 35 |Letter, J. F. Richardson to C. R. Hosmer __|August 13th, 1889 262

39 No. 36 |Letter, Chas. R. Hosmer to J. F. Richard- |September 10th, 1889 263
SON oo moo o e e e e

40 No. 37 |Letter, Chas. R. Hosmer to J. F. Richard-{September 17th, 1889 263
SOM ool Co e e e e mmem

41 No. 38 |Letter, Chas. R. Hosmer to A. P. Bradley|September 18th, 1889| 264

42 No. 39 |Letter, A. P. Bradley to C. Drinkwater __[September, 24th, 1889 264

43 | No. 39A |Memorandum attached to Exhibit 39 ___ 265

44 | No. 40 |Letter, Chas. R. Hosmer to J. F. Richard-[October 7th, 1889 268
o)

45 No. 41 |Letter, J. F. Richardson to C. R. Hosmer|October 13th, 1889 269

46 | No. 42 |Letter, Chas. R. Hosmer to J. F. Richard-|October 14th, 1889 270
SOM - o o e e e e

47 No. 43 |Letter, Jno. F. Richardson to C. R. Hos-|[October 11th, 1889 268
MeT o o o e e e e

48 No. 44 |Letter, Chas. R. Hosmer to W. C. Van|October 14th, 1889 270
Horne .. . ___ . ... _.-

49 No. 45 |Letter, Chas. R. Hosmer to J. F. Richard-|October 24th, 1889 276
1o} 4

50 No. 46 |Letter, Jno. F. Richardson to C. R. Hos-[November 6th, 1889 276
0 T] ]

51 No. 47 |Memorandum I. DeBoo to Mr. Richardson{November 7th, 1889 277

52 | No. 48 |Letter, J. F. Richardson to C. R. Hosmer{November 8th, 1889 277

53 No. 49 |Letter, Chas. R. Hosmer to J. F. Richard-|November 11th, 1889 278
SOM —oo oo e e e e e :

54 No. 50 |Letter. A. P. Bradley to R. Sedgewick ____|November 15th, 1889 278

55 | No. 51 |Letter, R. Sedgewick to A. P. Bradley ____|{December 12th, 1889 279

56 | No. 52 |Letter, A. P. Bradley to C. Schreiber .___{January 7th, 1890 280

57 No. 53 |Letter, A. P. Bradley to C. Drinkwater - January 7th, 1890 280

58 No. 54 |Letter. Collingwood Schreiber to D. Pot- January 8th, 1890 281

tinger
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59 No. 55 |Letter, C. Drinkwater to A. P. Bradley __|January 13th, 1890 283
60 No. 56 [Letter, Chas. R. Hosmer to J. F. Richard-|January 15th, 1890 283
1o
61 No. 57 |Letter, Chas. R. Hosmer to J. F. Richard-|January 31st, 1890 283
SOM _ oo cmcl ecl m e e e
62 No. 58 |Letter, P. S. Archibald to D. Pottinger _. February 4th, 1890 284
63 No. 59 [Letter, Chas. R. Hosmer to A. B. Gray __|February 10th, 1890 284
64 No. 60 |Letter, P. S. Archibald to D. Pottinger __|February 17th, 1890 285
65 No. 61 |Letter, A. P. Bradley to R. Sedgewick __|February 17th, 1890 285
66 | No. 62 [Letter, Jno. F. Richardson to Chas. R. Hos-March 1st, 1890 286
Mer C o ol e e e e e
67 | No. 63 [Letter, Collingwood Schreiber to D. Pot-\March 3rd, 1890 287
tinger ____ ___ o o oo .
68 No. 64 |Letter, P. S. Archibald to D. Pottinger __{March 4th, 1890 287
69 No. 65 |Letter, C. Schreiber to D. Pottinger ____|May 14th, 1890 288
70 No. 66 |Letter, Jno. F. Richardson to Chas. R. Hos-|March 1st, 1890 286
1113 R
71 No. 67 |Letter, Sir Charles Tupper to C. R. Hosmei [March 28th, 1890 287
72 | No. 68 |Letter, A. P. Bradley to R. Sedgewick __|June 18th, 1890 288
73 No. 69 |Letter, P. S. Archibald to D. Pottinger __|July 8th, 1890 289
74 | No. 70 |Letter, Chas. R. Hosmer to H. P. Dwight|September 5th, 1890 289
75 No. 71 |Information in The Queen vs. C.P.R. Com- 290
PANY o o o ol el el September 10th, 1890
76 No. 72 |Letter, H. P. Dwight to C. R. Hosmer __|September 16th, 1890 291
77 No. 73 |Letter, Chas. R. Hosmer to H. P. Dwighi|September 19th, 1890 291
78 No. 74 |Letter, W. C. Van Horne to Sir John A.
Macdonald ____ . __ ____ ____ ____ __ September 22nd, 1890 292
79 | No. 74A |Endorsement by Sir John A. Macdonald on 292
back of letter Exhibit 74 ____ ____ ____
80 No. 75 [Letter, Sir John A. Macdonald to Sir John
Thompson - oo oo oo o - September 24th, 1890| 293
81 No. 76 |Letter, Chas. R. Hosmer to H. P. Dwight __|September 29th, 1890] 293
82 No. 77 |Letter, Sir John A. Macdonald to W. C.|October 9th, 1890 293
Van Horme ____ ____ ____ ____ ____
&3 No. 78 |Letter, A. Townshend to Sir Charles Tup-March 13th, 1891 295
Per o o o e e e e
84 No. 79 |[Letter, Sir Charles Tupper to W. C. Van|March 16th, 1891 296
Horne ____ ____ .___ ____ ____ __..
85 No. 80 [Letter, Chas. R. Hosmer to W. C. Van|March 19th, 1891 296
Horne ____ ____ . o il -
86 No. 81 |[Letter, Chas. R. Hosmer to Sir Charles|March 24th, 1891 297
Tupper ... . o L .
87 No. 8 |Letter, Collingwood Schreiber to D. Pot-|{July 31st, 1891 298
tinger __ . o . ol e o
88 No. 83 [Letter, D. Pottinger to P. W. Snider ____ 299

'August 5th, 1891
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89 No. 84 |Letter. A. P. Bradley to the Dy. MinisterlAugust 14th, 1891 299
of Justice ____ ____ ____ ____ ____ _-
90 No. 85 |Letter, R. Sedgewick to D. O’Connor ____|August 17th, 1891 300
91 No. 8 |Letter, O’Connor, Hogg and Balderson to|August 25th, 1891 300
R. Sedgewick _.__ ____ . ____ ____
92 No. 87 |Letter, A. Power, for D. M. ], to the|August 28th, 1891 301
Secretary, Department of Railways and
Canals _.__ ____ ____ ____ ____ __._
93 No. 88 |Letter, A. P. Bradley to the Dy. Minister|September 7th, 1891 301
of Justice - ____ ____ ____ ____ -
94 No. 89 |Letter, A. P. Bradley to Robt. Sedgewick|September 2l1st, 1891 302
95 No. 90 |Precis of memorandum, Minister of Jistice|September 11th, 1891 302
to Dept. of Railways and Canals re Queen
vs, C.P. R, ____ . o .
96 No. 91 |Letter, Geo. M. Clark to Robert Sedgewick November 27th, 1891 303
97 No. 92 |Letter, Chas. R. Hosmer to H. P. Dwight/December 10th, 1891 303
98 No. 93 |Wire, H. P. Dwight to R. T. Clinch andDecember 12th, 1891 304
reply of even date ____ ____ ____ ____
99 No. 94 |Letter, H. P. Dwight to Chas. R. HosmerDecember 12th, 1891 304
100 No. 95 |Letter. Geo. M. Clark to R. Sedgewick _.|December 16th, 1891 305
101 No. 96 |Letter, Chas. R. Hosmer to H. P. Dwight/December 21st, 1891 305
102 No. 97 |Letter. Jas. Kent to C. R. Hosmer __.. __ July 4th, 1892 306
103 No. 98 |Letter, T. Trudeau to Robert Sedgewick __|July 14th, 1892 306
104 No. 99 |Letter, D. Pottinger to P. W. Snider ____|August 11th, 1892 307 .
105 | No. 99A {Memorandum P.W.S. to ]. Kent ____ ____ August 16th, 1892 307
106 No. 100 |Ietter. T. Trudeau to Roht. Sedgewick ___ |August 27th, 1892 307
107 No. 101 Letter, Geo. M. Clark to R. Sedgewick __|August 31st, 1892 308
108 No. 102 :Memorandum, P.W.S. to Jas. Kent -___ __ September 22nd, 1892 309
109 | No. 103 |Letter, T. Trudeau to the Deputy Minister November 16th, 1892 309
of Justice ____ ____ ____ ____ ____ __
110 | No. 104 |Letter, T. Trudeau to Robt. Sedgewick __|November 19th, 1892 310
111 | No. 105 |Letter, Messrs. Borden, Ritchie, Parker|November 26th, 1892 311
and Chisholm to the Deputy Minister of
Justice ____ . ____ ____ ___ -
112 | No. 106 [Letter, C. R. Hosmer to Messrs. Borden,|November 29th, 1892 31
Ritchie, Parker and Chisholm ____ ____
113 No. 107 iLetter, Messrs. Borden, Ritchie, ParkerDecember 14th, 1892 313
and Chisholm to the Deputy Minister of
Justice ... ____ ___ ____ ____ ____
114 No. 108 |Letter, Geo. M. Clark to Messrs. Borden{December 14th, 1892 314
Ritchie, Parker & Chisholm ____ ____
115 No. 109 |Letter, Borden, Ritchie, Parker and Chis-Deecember 17th, 1892 315
holm to the Deputy Minister of Justice
116 | No. 110 315

'Letter. Geo. M. Clark to Robert Sedgewick December 20th, 1892
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117 | No. 111 |Letter, Jno. H. Balderson, to the Deputy
« Minister of Justice ____ ____ ____ ____

118 No. 112 |Letter, Robt. Sedgewick to Messrs. Borden,
Ritchie & Co - ____ ____ ____ ____ ’

119 No. 113 |Letter, R. Sedgewick to Messrs. Borden,
Ritchie & Co ____ ____ ____ ____ ____

120 No. 114 |Letter, Borden, Ritchie, Parker and Chis-

holm to the Deputy Minister of Justice .

121 | No. 115 Memorandum, the Deputy Minister of
Justice to Secretary of the Dept. of Rys

&Canals ____ ____ ____ ____ ____ ____

122 | No. 116 |Letter, Chas. R. Hosmer to Collingwood
Schreiber _.__ ____ ____ ____ ____ __

123 No. 117 |Letter, Collingwood Schreiber to C. R.
Hosmer ____ ____ ____ ____ ____ ____

124 | No. 118 |Letter, C. R. Hosmer to Collingwood
Schreiber ____ ____ .. ____ ____ __

125 | No. 119 |Letter, C. R. Hosmer to S. S. Dickenson __
126 | No. 120 |Letter, C. R. Hosmer to George G. Ward
127 | No. 121 |Letter, C. R. Hosmer to S. S. Dickenson __
128 | No. 122 |Letter, C. R. Hosmer to George G. Ward
129 | No. 123 |Letter, E. L.. Newcombe, to the Secretary,
, Department of Railways and Canals __

130 No. 124 |Letter, Chas. R. Hosmer to Collingwood
Schreiber ____ ____ ____ ____ ____ __

131 No. 125 |Letter, Jno. H. Balderson to C. Drink-
water _.__ ____ __._ ____ ___._ ____ __

132 No. 126 lLetter, Jas. Kent to J. F. Richardson ____
133 No. 127 |Letter, C. R. Hosmer to C. Drinkwater __
134 | No. 128 |Letter, Jas. Kent to J. F. Richardson ____
135 No. 129 |Letter, C. Drinkwater to John H. Balderson
136 No. 130 |[Letter, Jno. Balderson to E. L. Newcombe
137 | No. 131 |Letter, J. F. Richardson to Jas. Kent ____
138 No. 132 |Letter, Jas. Kent to J. F. Richardson _.__
139 | No. 133 |Letter, J. F. Richardson to Jas. Kent ____
140 | No. 134 |Letter, Jas. Kent to J, F. Richardson ____
141 | No. 135 |Letter, P. W. Snider to Jas. Kent ____ _._
142 | No. 136 |Letter, P. W. Snider to J. J. Wallace ____
143 | No. 137 |Letter, P. W. Snider to D. Pottinger ____
144 | No. 138 |Letter, O’Connor & Hogg to E. L. New-
combe ____ ____ ____ ____ ____ ____

145 No. 139 |Letter, D. Pottinger to P. W. Snider ____
146 | No. 140 |Letter, P. W. Snider to D. Pottinger ____
147 No. 141 |Letter, D. Pottinger to P. W. Snider ____

Page
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December 27th, 1892 316
January 10th, 1893 317
January 14th, 1893 317
January 20th, 1893 318
March 9th, 1893 318
March 10th, 1893 319
March 13th, 1893 319
March 20th, 1893 320
March 27th, 1893 320
March 27th, 1893 321
April 5th, 1893 321
May 4th, 1893 322
May 8th, 1893 323
May 27th, 1893 324
June 26th, 1893 325
July 12th, 1893 325
July 21st, 1893 326
July 25th, 1893 326
August 11th, 1893 327
August 27th, 1893 328
August 31st, 1893 329
September 9th, 1893 329
September 19th, 1893 330 .
September 30th, 1895 330
November 15th, 1895 331
November 15th, 1895 331
November 4th, 1896 333
August 28th, 1897 334
September 1st, 1897 334
September 14th, 1897 335
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Poteléfepld . EXHIBITS 77—
148 | No. 142 |Telegram, D. Pottinger to P. W. Snider __|September 19th, 1898 335
149 | No. 143 |Letter, D. Pottinger to P. W. Snider ____|October 1st, 1898 335
150 | No. 144 |Letter, D. Pottinger to James Kent __..|December Sth, 1899 336
151 | No. 145 |Letter, Jas. Kent to D. Pottinger ____ __ December 11th, 1899 336
152 No. 146 |Letter, D. Pottinger to Jas. Kent ____ __ December 13th, 1899 337
153 | No. 147 |Letter, P. W. Snider to Geo. M. Jarvis __|November 3rd, 1900 337
154 No. 148 |Letter, P. W. Snider to Jas. Kent ____ __ December, 25th, 1900 337
155 | No. 149 |Letter, C. Drinkwater to James Kent ____|February 21st, 1901 338
156 No. 150 |Letter, P. W. Snider to Jas. Kent _.__ __ February 19th, 1902 338
157 | No. 151 |Letter, Trackmaster to Chas. Rutherford/November 7th, 1903 339
158 | No. 152 Mgm%randum, W. M. Godsoe to P. W.|November 16th, 1903 339
nider . ol o o e o
159 | No. 153 |(Letter, D. Pottinger to P. W. Snider __._|June 8th, 1904 340
160 | No. 154 |Letter, Chas. Robson to P. W. Snider .___{June 14th, 1904 340
161 No. 155 |Letter, G. M. Jarvis to P. Snider ____ __ October 18th, 1904 341
162 No. 156 |Letter, Jas. Kent to P. W, Snider ___. _. February 11th, 1905 341
163 | No. 157 |Letter, L. K. Jones to E. L. Newcombe ._|March, 8th, 1906 342
164 No. 158 |Letter, L. K. Jones to E. L. Newcombe _.|June 21st, 1906 344
165 | No. 159 |Letter, A. Power to Department of Rail-|August 4th, 1906 345
ways and Canals ____ ____ ____ ____
166 | No. 160 |Letter, Y. C. Campbell to the Manager,|August 29th, 1906 346
C.P.R. Telegraph Company _.__ ____ __ .
167 | No. 161 |Letter, L. K. Jones to E. L. Newcombe --|Aygust 31st, 1906 346
168 | No. 162 |Telegram, H. Mersereau to P. W. Snider| eptember 7th, 1906 347
169 | No. 163 |Telegram, D. Pottinger to W. B. MacKen-|October, 1906 347
Z1€ e et e e ————— ——— ————
Memorandum W. B. MacKenzie to P. W.
Snider . ___ . L e o ctober 14th, 1906 347
170 No. 164 |Memorandum, P.W.S. to Chas. Robson. __|December 13th, 1906 347
171 | No. 165 |Telegram, D. Pottinger to P. W. Snider __{December 13th, 1906 348
172 No. 166 |Memorandum, P. W. S. to C. Robson -___{December 14th, 1906 348
173 No. 167 |Letter, C. W. Archibald to Mr. Snider __|December 18th, 1906 349
174 | No. 168 |Letter, E. L. Newcombe to the Deputy|May 29th, 1907 349
Minister of Railways and Canals ____ __
175 | No. 169 |Letter, M. Maher to P. W. Snider _.___ __ May 29th, 1907 350
176 No. 170 |Letter, E. L. Newcombe to the Secretary|June 6th, 1907 351 °
of Department of Railways & Canals —
177 | No. 171 |[Letter, L. K. Jones to D. Pottinger ____ __ June 22nd, 1907 352
178 | No. 172 |Letter, G. M. Jarvis to P. W. Snider ____{July 12th, 1907 353
179 | No. 173 |Letter, F. J. Mahon to Jas. Kent ____ __ November 1st, 1910 ! 356
180 | No. 174 |[Letter, F. J. Mahon to James Kent _.__ __ January 6th, 1911 357
181 | No. 175 |Letter, F. J. Mahon to James Kent ____ __ January 18th, 1911 358
182 | No. 176 |Letter, Jas. Kent to F. J. Mahon ____ ____ February 2nd, 1911 358
183 | No. 177 |Letter, F. J. Mahon to F. P. Brady _.__ _. ;February 9th, 1911 359
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184 | No. 178 |Letter, F. P. Brady to F. J. Mahon _.__ __ February 20th, 1911 361
185 | No. 179 |Letter, D. Pottinger to F. P. Brady ____ __ February 16th, 1911 360
186 | No. 180 |Letter, D. Pottinger to F. P. Brady ___.|March 3rd, 1911 362
187 | No. 181 |Memorandum attached to Exhibit No. 180|March 3rd, 1911 363
18 | No. 182 Leltvtlei;, D. Pottinger to E. M. Macdonald,(March 3rd, 1911 364
189 | No. 183 [Letter, E. M. Macdonald to D. Pottinger __|March 5th, 1911 365
190 | No. 184 |Letter, E. M. Macdonald to D. Pottinger __|March 7th, 1911 365
191 | No. 185 |Extract from Minutes of Meeting of the/March 10th, 1911 367
Managing Board -___ ____ ____ ____ __
192 | No. 186 |Letter, F. J. Mahon to D. A. Story ____ __ March 7th, 1911 366
193 | No. 187 |Letter, D. A. Story to F. J. Mahon ____ __ March 8th, 1911 366
194 | No. 188 |Letter, F. P. Brady to F. J. Mahon _.__ __ March 13th, 1911 367
195 | No. 189 Lcﬁe; D. Pottinger to E. M. Macdonald|March 14th, 1911 368
196 No. 190 |Letter, D. Pottinger to F. P. Brady .___ __ March 16th, 1911 369
197 | No. 191 Leltvtleg D. McNicoll to E. M. Macdonald|March 18th, 1911 370
198 | No. 192 |Letter, D. McNicoll to D. Pottinger ____(March 20th, 1911 370
199 | No. 193 |Memorandum in Mr. Pottinger’s hand-|Undated 371
wrting — . .. ____ ____ ____ -
200 | No. 194 |Letter, D. Pottinger to D. McNicoll ____ April 7th, 1911 371
201 | No. 195 |Letter, D. P. to T. C. Burpee ____ ____ __ April 7th, 1911 372
202 | No. 196 |Letter, D. P. to E. M. Macdonald, M.P. __|April 12th, 1911 372
203 | No. 197 |Memorandum, R. Sutherland to F. J.|May 23rd, 1911 373
Mahon ____ ... ____ ____ ____ ____
204 | No. 198 |Letter, W. Bryson to D. W. Mersereau __|October 28th, 1913 375
205 | No. 199 |Letter, D. W. Mersereau to W. M. Godsoe|October 31st, 1913 376
206 | No. 200 |Letter, W. J. Camp to W. M. Godsoe ____ April 25th, 1914 376
207 | No. 201 |Letter, F. P. Brady to W. M. Godsoe ____|November 2nd, 1914 377
208 | No. 202 |Letter, D. W. Mersereau to H. Mersereau|November 6th, 1914 377
209 | No. 203 |Letter, D. W. Mersereau to W. M. Godsoe|November 17th, 1914 377
210 | No. 204 |Letter, W. M. Godsoe to F. P. Brady ___.|November 17th, 1914 378
211 | No. 205 |Letter, C. A. Hayes to F. P. Gutelius ____|December 4th, 1914 378
212 | No. 206 |Letter, F. P. Brady to F. P. Gutelius ____|December 21st, 1914 379
213 | No. 207 |Letter, F. P. Gutelius to James Kent ____ January 2nd, 1915 379
214 | No. 208 |Letter, Jas. Kent to W. M. Godsoe —.__ __ January 7th, 1915 380
215 | No. 209 |Letter, W. M. Godsoe to Jas. Kent ____ __ January 2l1st, 1915 380
216 | No. 210 |Letter, J. Kent to F. P. Gutelius ____ ____ January 23rd, 1915 381
217 | No. 211 [Letter, F. P. Gutelius to F. P. Brady _._. February 2nd, 1915 381
218 | No. 212 |Letter, F. P. Gutelius to James Kent ____ February 2nd. 1915 382
219 | No. 213 |Letter, F. P. Gutelius to Manager of Tele- April 12th, 1915 382
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226
227
228
229
230
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232
233
234
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245
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249
250
251
252

253

254
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BeaRI=ill, EXHIBITS: = ~——-
No. 214 [Draft agreement between Canadian Pacific 383
Railway Company and His Majesty the
King ____ o . Ll __
No. 215 |Letter, F. P. Gutelius to Manager of Tele-
graphs ____ ____ ____ ____ ____ .- May 4th, 1915 386
No. 216 |Letter, J. McMillan to F. P. Gutelius ~.___{May 11th, 1915 386
No. 217 |Letter, J. Manson to J. McMillan ____ __ May 15th, 1915 387
No. 218 |Letter, F. P. Gutelius to J. McMillan ____{June 15th, 1915 388
No. 219 |Letter, J. McMillan to F. P. Gutelius ____{June 22nd, 1915 388
No. 220 |Letter, F. P. Gutelius to J. McMillan ____|September 29th, 1915 389
No. 221 |Letter, F. P. Gutelius to J. McMillan ____|December 3rd, 1915 389 -
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PART I

PLEADINGS
No. 1.

In the Exchequer Court of Canada

BETWEEN:

HIS MAJESTY THE KING, on the information of the
Attorney General of Canada.

Plaintiff.
—and—

THE CANADIAN PACIFIC RAILWAY COMPANY.
Defendant.

Filed on the Fifteenth day of September, 1926.
Amended pursuant to order of November 11th, 1926.
Amended pursuant to order of January 15th, 1929.

To This Honourable Court:
The information of the Honourable Esioff L. Patenaude, His Majes-

ty’s Attorney General of Canada on behalf of His Majesty, sheweth as
follows:

(1) That certain lands situate in the provinces of New Brunswick

and Nova Scotia and being those comprising the right of way, yards and

20 station grounds of the Intercolonial Railway at and between the follow-

30

ing points, namely:

Coldbrook in the Province of New Brunswick and Sussex in the
said Province, a distance of 40°7 miles; Sussex in the said Province
and Moncton in the said Province, a distance of 45-57 miles; Monc-
ton in the said Province and Truro in the Province of Nova Scotia,
a distance of 124 miles; Truro in the said Province of Nova Scotia
and Elmsdale in the said Province, a distance of 319 miles; Elms-
dale in the said Province and Windsor Junction in the said Province,
a distance of 20 miles; Windsor Junction in the said Province of
Halifax in the said Province, a distance of 15 miles; Truro in the said
Province and New Glasgow in the said Province, a distance of 42-78
miles; New Glasgow in the said Province and Avondale in the said
Province, a distance of 221 miles, Avondale in the said Province and

vie
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RECORD Heatherton in the said Province, a distance of 314 miles; Heatherton
— in the said Province and Cape Porcupine in the said Province, a dis-

Enhﬁ n the Coure  tANCe of 20-54 miles; Cape Porcupine in the said Province and
‘g‘” our Pirate Harbour in the said Province, a distance of 5 miles; Stellar-
of _"”"d" ton in the said Province and Pictou in the said Province, a distance
No. 1 of 10:15 miles Point Tupper in the said Province and George River
Amended in the said Province, a distance of 74:53 miles; Leitches Creek in the
Information said Province and Sydney in the said Province, a distance of 10 miles.
Filed the first day of January, 1890, and long before, and still ought to be,
Sept. 15, 1926 in the hands and possession of the plaintiff. 10
(Contd.) (2) On, or before, or since, the first day of January, 1890, the defen-

dant, in or upon the possession of the plaintiff of and in the premises,
wrongfully and in violation of the plaintiff’s rights, entered and intruded
and constructed thereon, a line of poles and wires which the said defen-
dant has ever since operated as part of a telegraph system.

(3) The Acting Attorney General, on behalf of His Majesty the
King, claims as follows:—

(a) Possession of the said lands and premises;

(b) $713,408 for the issues and profits of the said lands and pre-
mises from the said first day of January, A.D. 1890, till pos- 2¢
session shall be given; or in the alternative damages for tres-
pass to the said lands in the sum of $100,000;

(b) (1) In the alternative a declaration as to the rights, if any, of
’[h(:,i defendant in said lands in respect of the said line of poles
and wires.

(c) The costs of this action, and,
(d) Such other relief as to this Court seems just.

Dated at Ottawa in the Province of Ontario this day of
A.D. 1926.

(Sgd.) Es. L. PATENAUDE, 30
Attorney General of Canada.
W. STUART EDWARDS,

Solicitor for the Attorney General of Canada,
Ottawa.

NOTE.—This information is filed by the Honourable Esioff L.
Patenaude, His Majesty’s Attorney General, on behalf of His Majesty.
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In the Exchequer Court of Canada In the

Ezxchequer Court
of Canada

BETWEEN: —
No. 2

HIS MAJESTY THE KING, on the information Amended
of the Attorney General of Canada, Answer
Plaintiff, fied
—and— Oct. 29, 1926

THE CANADIAN PACIFIC RAILWAY COMPANY,
Defendant.

10 - AMENDED ANSWER OF THE CANADIAN PACIFIC
RAILWAY COMPANY

FILED the 29th day of October, A.D. 1926.

Amended this 30th day of January, 1929, pursuant to order made at
the trial on the 26th day of January, 1929.
A. W. DUCLOS,

Deputy Registrar.

1. This Defendant denies the allegations contained in the informa-
tion of the Honourable the Attorney General of Canada, excepting in so
far as the same are hereinafter specifically admitted.

20 2. This Defendant says that the entry of this Defendant upon the
lands and premises in question herein was by leave of and under an irre-
vocable license of occupation granted to this Defendant by the Plaintiff.

3. In the alternative this Defendant says that if such license of oc-
cupation was revocable it has not been revoked.

4. Further, in the alternative, this Defendant says that before en-
tering the lands and premises in question herein this Defendant was in
possession of certain valuable and independent rights of way upon which
the lines of poles and wires of its telegraph system were constructed out-
side the said lands and premises, and that with the full knowledge, ap-

80 proval and consent of the Plaintiff and relying upon such knowledge,
approval and consent this Defendant abandoned the said valuable inde-
pendent rights of way and re-constructed the said lines of poles and wires
upon portions of the lands and premises in question herein, and that the
Plaintiff, having stood by and permitted this Defendant so to change its
position, is now estopped from disputing the right of this Defendant to
construct and maintain the said lines of poles and wires.

5. Further, this Defendant says that the action of the Plaintiff in
respect of the matters aforesaid is barred by the provisions of the Sta-

)
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(Contd.)

tutes of Limitation in force in the Provinces of New Brunswick and
Nova Scotia.

6. Further, this Defendant says that at no time was there any ex-
press or implied promise on the part of this Defendant to pay any sum in
respect of the use of the lands and premises in question herein, and that
no loss, damage or injury has at any time been caused to or suffered by
the Plaintiff by reason or on account of such use of the said lands and
premises, and that no sum whatever is payable or owing by this Defen-
dant to the Plaintiff by way of damages or otherwise howsoever in re-
spect of such use; and, in the alternative, that the sum of $713,408.00 g
claimed for the issues and profits of the said lands and premises is gross-
ly excessive and unjustifiable and that the rights and privileges for which
the said sum is claimed are of no greater value than a nominal sum, as .
evidenced among other things by the fact that it is a common practice
among railway and telegraph companies, including the lines now com-
prised in the systems of the Canadian National Railways and Telegraphs
and the Canadian Pacific Railway Company, to grant similar rights and
privileges either without compensation or for a nominal consideration.

7. Further, this Defendant says that, in any event, the claim of the
Plaintiff for the sum of $713,408.00, or any other sum by way of damages 20
0111’ otf)le{lwifse, is barred by the provisions of the Statutes of Limitation in
that behalf.

8. This Defendant says that it is entitled to maintain its telegraph
lines where they now are unconditionally or alternatively on terms of
permitting the Plaintiff to enjoy reasonable privileges with regard there-
to consistent with the full enjoyment by the Defendant of the lines for its
purposes, but without any obligation on the Defendant to pay any con-
sideration in cash or by way of annual rental.

9. The Plaintiff and Defendant agreed upon the facilities to be
granted to the Plaintiff with respect to the Defendant’s telegraph lines so 30
long as they remain on the Plaintiff’s right-of-way and the Defendant is
and always has been ready and willing to permit the Plaintiff to enjoy
such privileges.

10. Alternatively by a grant or grants now lost the Plaintiff grant-
ed to the Defendant the right to erect and maintain its telegraph lines
where they now are.

11. The Defendant, on the faith of its right to erect and maintain
the telegraph lines where they now are, and to the knowledge of the Plain-
tiff, gave up valuable privileges to maintain the lines elsewhere and ex-
pended large sums of money in constructing the lines in their present40
location.

12. The Plaintiff by its laches, delay and acquiescence is estopped
from maintaining this action.

pet



13. At the time the Defendant constructed its telegraph lines on the =~ RECORD
right of way between New Glasgow and Sydney and between Westville —
and Pictou it was understood that they would agree to terms similar to In the
those applicable to the Western Union Telegraph Company in respect of £*¢hequer Court.
its lines on those portions of the said right of way, and subsequently a o ¢@nede
form of agreement was submitted to the Defendant embodying the de- No. 2
sired terms in respect of the line between New Glasgow and Sydney and Amended
the said document was executed by the Defendant and returned fo the Apswer
Plaintiff. The Defendant proceeded to construct its lines on those por- geq
10 tions of the right of way in the belief that agreements embodying the de- (. 29, 1926
sired terms would be executed by the Plaintiff, but the same were not ex- (Contd.)
ecuted and the document signed by the Defendant has been lost while in
the Plaintiff’s possession. The Defendant has always been and still is
ready and willing to carry out the terms agreed upon.

14. After the loss of the document last referred to, negotiations
took place between the Defendant and F. P. Gutelius the General Mana-
ger of the Intercolonial Railway to fix terms that would be applicable to
all the Defendant’s telegraph lines on the right of way of the Intercolonial
Railway, and in the end terms were agreed on, whereby the Plaintiflf

oo Was given facilities on the Defendant’s telegraph lines on said right of
way and elsewhere on its telegraph system. A formal document embody-
ing such terms was executed by the Defendant and was transmitted to
the said F. P. Gutelius who marked it “o0.k.” over his signature in the mar-
gin, to indicate his approval thereof. The Defendant is and always has
been ready and willing to carry out said terms.

This Defendant, therefore, submits that this action should be dis-
missed with costs.

W. L. SCOTT,
Solicitor for said Defendant,
Canadian Pacific Railway Company.
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PART IL

EVIDENCE
No. 3.

In the Exchequer Court of Canada

HIS MAJESTY THE KING, on the information of the
Attorney General of Canada. '

—VS.—

THE CANADIAN PACIFIC RAILWAY COMPANY.

Trial before the HONOURABLE MR. JUSTICE AUDETTE, at Otta- 10

wa, commencing January 15th, 1929.

A. W. DUCLOS, K.C,,
Deputy Registrar.

G. H. PLAYLE, sworn as Reporter.

COUNSEL:

W. P. JONES, K.C., and

HON. I. C. RAND, K.C,, For the Plaintiff.

W. N. TILLEY, K.C.,

W. L. SCOTT, K.C.,

E. P. FLINTOFT, K.C,, For the Defendant.

D. I. McNEILL, 20

MR. JONES: Before opening the case I ask leave to make a slight

amendment in the Information in reference to the relief asked for.

HIS LORDSHIP: This is an information for intrusion?

MR. JONES: Yes, my lord.
(Proposed amendment to be added to clause (b), paragraph 3, read.)

HIS LORDSHIP: Did you give notice to the other side?
MR. JONES: 1 just handed it to them today.

“Or in the alternative, damages for trespass to said lands in the
sum of $100,000.”
Then the additional words, forming another clause, (b-1): 30
“in the alternative, a declaration as to the rights, if any, of the
defendant, in said lands, in respect of the said line of poles and
wires.” )

HIS LORDSHIP: Are you objecting, Mr. Tilley?
s



MR. TILLEY: I have just received this since I came into the Court- RECORD

room. As to the first amendment I do not think I should raise any ques-

. . In the
tion about it. Exchequer Court

HIS LORDSHIP: I should think that it flows from the Informa- of Canada
tion, as it impresses me now. —

No. 3
MR. TILLEY: Yes, I think it is proper my friend should have that proceegings

amendment, I raise no objection to that. at Trial.

The second is rather a peculiar claim. Your Lordship is askéd by it Jan. 15, 1929
to define rights without knowing what particular kind of controversy Discussion
10 may arise with regard to such rights. (Contd.)

HIS LORDSHIP: It clashes with thé scope of the Information, this
is an Information of intrusion.

MR. TILLEY: I am only suggesting that we will probably have to
discuss it later. I do not want to embarrass my friend, if he thinks it de-
sirable to have it added, but at some later stage it will have to be dis-
cussed, and I do not see that we will have all interested parties here.

HIS LORDSHIP: I do not think it is very logical. The spirit of the
information is intrusion, get off this property. It is not like between
subject and subject.

20 MR. TILLEY: I can quite understand my friend being in doubt
about his right to put us off, but whether he can go on and ask what our
rights are there if we stay—But I do not object to my friend having it
on the record for what it is worth. Your Lordship will hear discussion
later whether a declaration should be made and that sort of thing?

HIS LORDSHIP: Yes.

MR.TILLEY: Ido not quite know what my friend has in mind, I
have not thought of it enough.

HIS LORDSHIP: At this stage can it hurt anyone to spread that on
the record?

30 MR. TILLEY: I would not like it to be assumed that I would be
ready for all sorts of questions that might arise as to our rights. If your
Lordship were asked simply to make a declaration whether or not we are
entitled to keep our poles there, that is one thing.

HIS LORDSHIP: I do not see that you can have any rights, in the
position the plaintiff takes. That is the view that strikes me now. You
may have a license to keep the poles there, that raises another question.

MR. TILLEY: Yes, and as to whether your Lordship should be asked
to tackle the difficulty of deciding what all the ramifications of those
rights might be, at this stage, that is a different matter.

40 HIS LORDSHIP: I want to make one bite of the cherry, I do not
want to have another action that might arise with respect to the same
subject matter. - ~



RECORD MR. TILLEY: No. I do not want that either, but the present con-
I h troversy is, are the poles there lawfully or unlawfully? For my friend
n the to say, if they are there lawfully will the Court please define all the in-

E”;;""g;‘:mil"""cidental rights of the parties, is rather a sweeping invitation.

— MR. JONES: What my friend Mr. Rand and I had in mind about
No. 3 that is, as a result of the defence my friend pleads, first that they had a
Proceedings  Jjcense which is irrevocable, (paragraph 2), and then, if such license
at Trial. was revocable it has not been revoked (paragraph 3), as your Lordship
Jan. 15,1929 gavg to save further litigation your Lordship might, because it depends
Discussion upon the evidence I take it, assuming you thought there was a revocable 1
(Contd.) license, we would like to have decided, if they have a license, which kind
it is.
HIS LORDSHIP: You will get that by the Pleadings. But it is il-
logical that you should amend in that way in a case of intrusion. You
want me to decide what right they have to be there. It is not logical.

MR. JONES: Perhaps not, but we desire to avoid further litigation.

MR. TILLEY: If my friend’s point is just as he states it now I sub-
mit that does raise rather an important question. My friend is saying,
Now assuming that the defendant establishes a right to be there, we ask
the Court to tell us how we can ultimately get rid of them. 20

MR. JONES: No, I do not mean that.

MR. TILLEY: That is exactly what it means, because he says if it
is a revocable license we ask the Court to determine it is revocable.

HIS LORDSHIP: He says “In the alternative a declaration as to the
rights, if any, of the defendant, in said lands, in respect of the said line
of poles and wires.”

MR. TILLEY: 1 assume my friend’s prayer as disclosed in thal
clause would be merely as to our right as it exists. But my friend is going
further. ‘

HIS LORDSHIP: I suppose directly or indirectly I will have to find, g¢
in the end, as to whether you have a right to be there or not.

MR. TILLEY: Yes, we are here to contest that, but now my friend
seems to be faced with this diffculty, he says it may be that the Court
will determine that the defendant is entitled to be there, and that they
have taken no effective steps to oust them. Now we want the Court to tell
us what we ought to do.

MR. JONES: No, I do not mean that.

MR. TILLEY: Then it is beyond me what my friend is asking.

HIS LORDSHIP: It might happen that there would be a license
without consideration, revocable at will. 40

MR. JONES: Yes, that might happen, and we would like to know
on what ground the decision rests.

&:.



HIS LORDSHIP: You will get your judgment just the same with- RECORD

out having this amendment. In the

MR. JONES: Well if your Lordship thinks that—of course that is Ezxchequer Court
the reason I raised the question. of Canada

HIS LORDSHIP: T hesitate because probably this case may not end No. 3
with me. You had better thresh out every point. Proceeg.ings

I suppose it would be wiser to allow the amendment, reserving to the |o; Trial
defendants all the rights they may have, as the case determines. But it Jan 15, 1929
is not a scientific pleading, it is most illogical in an Information for intru- yscussion

10 s}ilon to ask the rights that the defendants have, when you ask me to oust (Contd.)
them.

MR. TILLEY: It is only the discovery of the documentary evidence
since the Information was laid that induces my friends to change it, I
suppose.

HIS LORDSHIP: We may as well try all the issues that will be
raised. I reserve your rights. If there is an adjournment required you
will have it.

OPENING STATEMENT BY MR. JONES:

MR. JONES: My lord, the Crown owns a railway in New Bruns-

o Wick and Nova Scotia, generally called the Intercolonial Railway. It

runs, part of it, between Saint John, New Brunswick, and Halifax, Nova

Scotia, with a branch, or a line branching off from Truro, Nova Scotia,
to Sydney, Cape Breton.

HIS LORDSHIP: Has that part from Truro to Sydney anything to
do with this case? :

MR. JONES: Yes, my lord.
HIS LORDSHIP: Does the C.P.R. run on this?
MR. JONES: They have a telegraph line.

HIS LORDSHIP: Then I take it that the C.P.R. have a right to use
30 under contract the I. C. R. tracks between Saint John and Halifax. Is
that right?

MR. JONES: No, there is no track, just a telegraph line. There is
no question except the telegraph. The other was in existence once but it
does not come into this case.

HIS LORDSHIP: Did the C. P.R. put up these telegraph poles after
they had the right to run on the I. C. R. from Saint John to Halifax?

MR. TILLEY: I do not know the date of the running rights, but
there is no question as to that. Both sides agree to that.

HIS LORDSHIP: I want to find the raison d’etre why these poles
40 Were put there.

MR. TILLEY: This is a commercial telegraph system.
B
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MR. JONES: I will explain. The main cable line is at Canso, near
Saney,bzind this telegraph line that is complained of connects with that
main cable.

Exchequer Court

of Canada
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(Contd.)

HIS LORDSHIP: The telegraph line complained of runs from
what place to what place?

MR. JONES: From Saint John to Halifax, or near Halifax, I am
speaking generally; it runs from Coldbrook, which is close to Saint John,
to Moncton, passes through Moncton and through Truro to a point called
Fairview Junction near Halifax; then from Truro it runs easterly to
Sydney. There are about 500 miles,including a branch which runs from 10
Stellarton to Pictou, some 13 miles. It is marked in the Information
10.15, that should be changed, the distance it seems is 13.74.

I have a blueprint which I presume would be useful.
EXHIBIT No. 1: Blueprint showing telegraph system in question.

There will be a memorandum introduced, without objection I think,
we thought it might be useful to your Lordship, it gives the history of
these different roads that entered originally to make up this 500 miles.

HIS LORDSHIP: What is the date at which these trespassers came
upon the land?

MR. JONES: We have that here. There may have been some iso- 20
lated acts of trespass before January, 1890. We have a table here—

EXHIBIT No. 2: Historical narrative, of the different railways that
make up the right-of-way in question.

HIS LORDSHIP: You have seen this, Mr. Tilley?

MR. TILLEY: Yes, and I have no objection to it. I think your Lord-
ship will find it desirable, to see what railways were operating at certain
times in different sections of this country before it became the one sys-
tem, the Intercolonial.

HIS LORDSHIP: Has that anything to do with it?

MR. TILLEY: Some of the correspondence will go back to a fairly g,
early date. -It will explain certain features, it is a short statement, I think
it would be convenient to have.

MR. JONES: The next statement,—I have graduated from my open-
ing into offering evidence, but if your Lordship pleases—

HIS LORDSHIP: Yes, that is quite right.

MR. JONES: In answer to your Lordship’s question as to when this
iniquitous trespass occurred, there is a statement here, made up by the
C. P. R., which is substantially correct. There are some poles still off
the line at different points, they are not altogether on our railway right-
of -way all through this distance. 40

)



HIS LORDSHIP: Am I right in assuming that there are about 150 RECORD
poles per mile? I e

MR. FLINTOFT: About 35 to 40 poles to the mile, sir. Exchequer Court

Canad
MR. JONES: There are some 15,000 poles. of Canada
No. 3
HIS LORDSHIP: I have had some cases where there were 150 to pmceegings
the mile. at Trial.
MR. FLINTOFT: In some parts that are rocky and rough there are Jan- 15, 1929
more, but standard construction is 35 to 40 poles to the mile. Discussion

‘ Contd.
MR. JONES: This statement is substantially correct, showing when (Contd)

10 the defendant placed its telegraph line upon the various sections of the
plaintiff’s land.

EXHIBIT No. 3: Statement prepared by C. P. R. showing dates of
erection of pole lines.

As I pointed out to your Lordship there are some little gaps—

MR. TILLEY: My friend does not profess, by putting in this state-
ment, to say that our line is continuously on their right-of-way at all
points. He says at some point we are off for certain poles.

HIS LORDSHIP: Yes, gaps.
MR. FLINTOFT: Itis just odd poles.

MR. TILLEY: Some poles are not on the right-of-way, they are off
the right-of-way.
HIS LORDSHIP: It is governed by the topography of the ground?

MR. JONES: Yes, but we consider ourselves free to give evidence
as to that.

HIS LORDSHIP: Oh well, I will have nothing to do with these poles
that are outside of your ground.

MR. JONES: Then this statement also fails to show the line from
Stellerton to Pictou.

MR. TILLEY: We will add that.

30 MR. JONES: Then there may be some little question about mileage,
a mile or two.

HIS LORDSHIP: The judgment, if given in your favour, would
be applicable wherever they have poles on your land, I will not be tied
to a mile or so.

Did you at any time invite the defendant to remove those poles be-
fore this action was taken, or is the first demand by this action?

MR. JONES: No, my lord, that is not the first demand.
. o
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HIS LORDSHIP: I would like to have that.
MR. TILLEY: ‘That will come out in the evidence. There is corres-
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(Contd.)

MR. JONES: Yes, my lord, there is a mass of correspondence.

HIS LORDSHIP: I want the point when you asked them to remove,
and by what authority, otherwise I fall back upon this action. I am as-
suming just for the present that it might be by license, you let them put
them on, they are not trespassers, no one has the right to put them out
except you the owner, but they are not trespassers, and your license is re-
vocable from day to day. And from the date you revoked they have to10
get out. That is one view, but of course I do not know the case yet. I
have had such a case recently, where it was a revocable license. The
one from whom the license is got, if he has that right, revokes it, then
you have got to move.

MR. JONES: Well that is one of the contentions of the defence,
that it is a revocable license and has not been revoked.

MR. TILLEY: I do not quite say that we claim a revocable license.
If it is revocable—

HIS LORDSHIP: If it is revocable the damages would only run
from the time it was revoked, not go back to 1890. 20

MR. JONES: But of course my friends claim both ways, that it is
irrevocable, and that if it is revocable it has not been revoked. We say
there was not any license by proper authority to bind the Crown.

HIS LORDSHIP: But it was there.
MR. JONES: The line was there, yes.
HIS LORDSHIP: And you allowed it to stay there?

MR. JONES: The Crown did not. It was there until a certain period
when they notified them—

HIS LORDSHIP: The question of estoppel does not come in?

MR. JONES: Estoppel is being set up, I do not think it applies, 30
however that will arise later. We have some documents showing that
they were duly notified at various times, ordered to remove their lines,
and at other times notified that they would have to pay a reasonable
compensation if they kept their lines there. The negotiations have ex-
tended over a considerable period to try and get a settlement. In fact
they have extended I think from 1914 to the present time, and they could
not seem to reach a settlement. Then this information was issued some
years ago, I think 1926, since that time the matter has not been unduly
hurried, and still there is no settlement. We claim that they are illegally
there and that we have a right to damages from the time they became tres- 40

o



passers on the property. The time they entered and encroached on the RECORD

property, which is the time mentioned in that memorandum. In the

HIS LORDSHIP: This is an Information of Intrusion, it is very Exchequer Court
indirect in this case. I suppose the question will turn out to be, What is  of Canada
the value of having the right to put poles there? It does not really mean No. 3
in the full acceptance of the word a case of intrusion, but the profit made p ?fin
through these poles being there. You do not mean for them to disclose . 0cccdm8s

what profits they have made from their telegraph lines? ?tan‘Trligf'lgzg

MR. JONES: No, my lord. Discussion

Contd.
10 HIS LORDSHIP: What you mean is, what would be the value to (Comtd.)

them of having a right to put poles there and carry on their telegraph
business?

MR. JONES: That is exactly what our Information means, as to the
measure of damages, What would be a fair value.

HIS LORDSHIP: You say here “the issues and profits of the said
lands and premises.”

MR. JONES: And we have added “or in the alternative damages
for trespass.” Your Lordship has expressed exactly our idea as to the
measure of damages, that is, what the privilege is fairly worth to them.

HIS LORDSHIP: 1 just called your attention to that so that we
should not go into a lot of evidence to prove the other.

MR. JONES: No, my lord, we did not propose to offer that.

HIS LORDSHIP: Are you going into the question of damages now,
or are you restricting this controversy to the question of right?

MR. JONES: We want to go into the question of damages at this
hearing.

HIS LORDSHIP: It is a big proposition.

MR. JONES: Our idea was that it was simply a matter of showing
what is being done in other similar circumstances.” We have some instan-
30ces of that, and what is being paid.

Your Lordship spoke about notice to the defendants to get off—

HIS LORDSHIP: You realize what I am driving at; supposing I
find that there was a license without consideration and revocable at will,
as long as they are not disturbed in enjoying that they have nothing to
pay; they would begin to be liable—at any rate I will assume—only from
the time they are told to walk out. :

MR. JONES: Yes, my lord, but our view of the Pleadings is that the
burden is on the Defence to prove leave and license.

HIS LORDSHIP: You prove that they are in occupation.
L
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MR. JONES: And when they prove their plea of leave and license,
if they can, then the burden shifts to us to prove that we revoked it, if it
was revocable. But of course I would not like to lose any rights. That is
what we plan to do, we show that they are there on the property of the
Crown, and when they came there, and prove damages, and rest.

~ HIS LORDSHIP: Do you not think you might admit that you have
the telegraph poles there? |

MR. TILLEY: I differ entirely from my friend. I am going to wait
until my friend has closed his case before I put in any case at all. Tam
not prepared now to decide on the method of procedure. If my friend 10
thinks he proves his case by showing that our pole line is there, has been
there for some years, and rests there —

HIS LORDSHIP: Why cannot you admit that?

MR. TILLEY: I do not know why I should. I want my friend tc
prove his case.

HIS LORDSHIP: You deny everything?
MR. TILLEY: Oh no.

HIS LORDSHIP: Yes, you do, by your plea; “This defendant denies
the allegations contained in the Information.” 20

MR. TILLEY: My friend has shown that certain poles are along the
right-of-way—

HIS LORDSHIP: No, he has not proved that. That is what I want
you to admit. Would you admit that you have poles as shown?

MR. TILLEY: I do not want at this stage to make any admissions
except such as are in my Pleadings. :

HIS LORDSHIP: You have no admissions in your Pleadings that I
have read.

MR. JONES: We have offered the statement from the defendant
company as to the poles on the Crown’s property. That is in and it is 30
produced by the defendants. We accept that.

MR. TILLEY: I have never seen it, you produce it here.

HIS LORDSHIP: If the defendants do not admit anything you bet- -
ter be on your enquiry.

MR. JONES: I understood that statement was admitted to properly
set out the facts.

HIS LORDSHIP: So did I, but you will have to prove it.

MR. RAND: May I point out that there is really no denial of any
allegation. A general denial is inadmissible under the rules of this
Court. _ 40

)



HIS LORDSHIP: We will not discuss that, you conduct your case = RECORD
the way you like, and Mr. Tilley will do the same. I will not discuss In th
what you should do or should not do, you have the conduct of the case. " e

MR. RAND: But may I point out that the statement that has been of Canada
put in by consent as Exhibit No. 2, is an admission of the defendant as to —
when these poles were put on the right-of-way? Pr N‘(;; 3

oceedings

HIS LORDSHIP: You have that admission on the record and I take at Trial.
it. Jan. 15, 1929
MR. TILLEY: I do not understand that to be so at all. Discussion
10 MR. RAND: This is a statement produced by the defendant.

MR. TILLEY: Itisnot produced by us. Is that the way you expect
to prove your case?

MR. RAND: I did not know there was any question about it as to
the dates.

HIS LORDSHIP: Now, Mr. Rand, there have been some docu-
ments exchanged between solicitors, that does not prove them before the
Court if everyone stands on his rights.

MR. JONES: T think it sufficiently appears on the record already
as far as my statement at the opening of the case—

20 HIS LORDSHIP: But your statement is not evidence.

MR. JONES: No, but in addition to that, as I have already said they
were notified repeatedly not to continue on the property.

HIS LORDSHIP: T thought this case could be simplified, but if you
do not want to I will hear all these things.

MR. TILLEY: It may simplify as we go on, but just at the moment
I cannot go any further than we have gone already.

HIS LORDSHIP: But you have not gone any way.

MR. TILLEY: We have done this, we have agreed with my friend,
and it should be stated to the Court now, that either side may put in the
30 correspondence as far as it is relevant, that has been disclosed by either
side, although it may be copies and that sort of thing, and that it will be
taken as agreed that the correspondence was sent and received at the
time it bears date at or about that time. That is as far as we have gone,
outside of what is on the record, as I understand. I do not want any mis-
understanding about that.

Then since the understanding was reached about the correspondence
we have discovered some further correspondence, which I have shown to
my friends, and I am assuming that stands in the same category.

HIS LORDSHIP: That is, when you put correspondence in you

40 need not prove the signature?

L

Exchequer Court

(Contd.)
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RECORD - MR. TILLEY: No, nor that it was actually sent or actually received.

In the Then in addition to that I am instructed now that there is some cor-
Exchequer Court respondence in the Archives, which would be really in the Government’s
of Canada  possession, from the Government files. I would like to have it under-
— stood that whatever we take from the Archives, either one of us, will be

No. 3 in the same category.
Proceedings . i i 1
at Trial. HIS LORDSHIP: With respect to evidence in the Archives I should

Jan. 15,1929  think you could follow the Evidence Act, and any certificate from them
Discussion would establish their validity.

(Contd.) MR. TILLEY: Well Ido not want to be driven to that, because we 10
have that understanding in regard to the other correspondence.

HIS LORDSHIP: Are we going back to 1890?

MR. TILLEY: No, I think your Lordship will not find it necessary
except possibly in regard to some correspondence, but it goes back for
some years.

Do I understand that is our arrangement?

MR. JONES: Yes, it is quite true as Mr. Tilley says that we are not
under obligation to prove the sending or receipt of letters, but subject to
all proper exceptions, that is if it is relevant.

HIS LORDSHIP: Yes, the letter must be relevant. 20

MR. TILLEY: And that applies to what either side has disclosed
and to what is in the Archives?

MR. JONES: In reference to what is in the Archives, we have not
seen that at all.

_MR. TILLEY: I would have thought you had it all. I will give you
copies.

MR. JONES: If you will let us have them. We would not like to
agree with reference to it.

MR. TILLEY: I think we ought to have an understanding. If it is
from the Archives and from the Government that ought to be an end of it. 30

MR. JONES: At the moment I would not like to say positively.
HIS LORDSHIP: Is it voluminous? :
MR. TILLEY: No.

HIS LORDSHIP: You might let the matter stand, and this after-
noon Mr. Jones should be in a position to state what stand he takes.

MR. JONES: There may be some memoranda made by some irres-
ponsible person and put on a file there.

HIS LORDSHIP: That would not be correspondehce.
= &



MR. TILLEY: Anything that seems to be from a proper source. RECORD

_— In the
DANIEL ADDISON MACNEILL, sworn. Examined by MR. JONES: E"'j)’}‘"g";;ag:””
Q.—Where do you reside, Mr. MacNeill? A.—Moncton, New -

Brunswick. _No. 3
‘ . . . Plaintiff’s
Q.—What is your occupation? A.—Supervisor of Plant for the Can- Egyigence.
adian National Telegraphs. —

HIS LORDSHIP: Since when? A.—June 1st, 1917. el
Q.—And before that were you connected with the railway? A.—Not MacNeill

10 that railway, the Grand Trunk. Examination-
MR. JONES: How many years were you connected with the Grand }r;;hlfg 1920

Trunk? A.—About four years.

Q.—From your knowledge of the railway property—and I suppose
you have been over the line that is in question here, have you? A.—Yes,
sir.

Q.—I want to ask you as to the location of some poles, that are under-
stood to be on what we call the Intercolonial right-of-way, owned by the

Canadian Pacific Railway Company. Have you made an examination of
those? A.—Yes.

20 HIS LORDSHIP: Have you shown this witness Exhibit No. 1?

MR. JONES: I am going to. I was going to go over our Informa-
tion in detail, the steps are in the Information. Then I will take up the
plan.

Q.—Now will you speak about the right-of-way of the Crown be-
tween Coldbrook and Sussex? Have the defendant company any poles
on that section? A.—Yes, sir.

Q.—Do you know how many poles, have you had that made up?
A.—We have an account that is made up by our section force.

Q.—Under your direction? A.—Yes, sir.

30 Q.—Will vou tell us whether they have poles on that, and if so how
many? A.—Between Coldbrook and Moncton approximately 3,009.

v Q.—That is on the right-of-way of the Government Railway? A.—
es, Sir.

Q.—Then how many, if any, are outside of the right-of-way, as part
of the telegraph line of the defendant company? A.—90 projecting.

Q.—90 poles projecting over but placed outside? A.—They are out-
side of the fence, but the cross-arm is hanging over on Government prop-
erty.

)
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Q.—90 poles placed outside the fence, that is the fence of the right-
of-way? A.—Yes, sir.

Q.—And they all project? A.—Those 90, yes.

Q.—Are there any others outside of the right-of-way? A.—Yes, we
show 249 entirely off the right-of-way.

Q.—What is your next division or section? A.—Springhill Sub-
division.

Q.—Between what points does that extend? A.—Mileage 123.8 to
Truro.

HIS LORDSHIP: He is not taking your description in the informa- 10
tion. Does that mean between Moncton and Truro?

MR. JONES: Moncton and Truro, my lord.

. 374Q.—-—-What is the number of poles there? A.—On the right-of-way,

Q.—And off the right-of-way? A.—599, and then there is project-
ing, 705.
~ HIS LORDSHIP: Those 705 are separate from the 599? A.—VYes,
sir.
HIS LORDSHIP: I should have thought it was not necessary to go
into that detail, you should both know. 20

MR. TILLEY: I am suggesting to Mr. Jones that it is not necessary
to give those details.

MR. JONES: I am quite willing, but with the attitude my friend
took in regard to admissions I wanted to go very carefully.

MR. TILLEY: The witness can state in a few words that there is a
telegraph line there and it is largely on their right-of-way, almost en-
tirely.

MR. JONES: 1 thought that might be objectionable. It will not
take long, my lord.

HIS LORDSHIP: Well, we are down to Truro now. From Truro 30
where do you go? |

MR. JONES: Truro to Elmsdale, then to Windsor Junction and
Fairview.

Q.—Your division is clear to Fairview, that is near Halifax, practi-
cally Halifax? A—Yes, sir.

Q.—Have you the number there? A.—2774 on the railway, 220 off
the railway.

Q.—Any projecting? A.—None projecting there.
]



Q.—Then from Truro what is your next division going east? A.—
Mulgrave Subdivision.

Q.—How many poles? A.—119.

HIS LORDSHIP: I saw by the plan that they do not go to Mul-
grave. A.—No, but mile 119.

Q.—That means it does not follow the railway for quite a part, be-
cause the railway goes to Mulgrave and crosses from Mulgrave to Point
Tupper. A.—It leaves the railway at mile 119 on the Mulgrave Sub-
division.

10 MR. JONES: How far—? A.—About 214 miles from Mulgrave.

Q.—How far is it from Mulgrave to the place where the line stops?
A.—Approximately 214 miles.

HIS LORDSHIP: Practically Truro to the Strait? A.—Yes.

. ?MR. JONES: And that is how many miles? A.—That is the pole
ine ,

Q.—Yes. A.—119 miles.

HIS LORDSHIP: How many poles in that section? A.—On the
railway, 4498.

Q.—How many off? A.—42.
20 Q.—How many overhanging or projecting? A.—18.
Q.—Then how do you cross the Strait? A.—By cable.

) Q.—Who owns the cable? A.—The C. P. R. have their own cable
there.

Q.—Then we jump to Point Tupper. A.—Port Hastings, and fol-
low the Inverness Railway from Port Hastings to Hawkesbury Head.

Q.—Iona?

| MR. JONES: It is marked Inverness Junction on your Lordship’s
plan.

HIS LORDSHIP: Opposite Mulgrave you have Point Tupper, and
30 just a little to your left is Hastings.

MR. JONES: Yes, practically the same.

HIS LORDSHIP: That is only up to where? From Hastings to
where?

WITNESS: From Hastings to Hawkesbury Head.

MR. RAND: That is not on the railway. It regains the railway at
Inverness Junction and goes from there to Sydney.

e
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HIS LORDSHIP: Hastings and Inverness Junction, is not that the
same practically?

WITNESS: No, Hastings is four miles from Inverness Junction on
the Inverness Railway.

MR. RAND: I think the actual point on the Government railway
where this telegraph line regains it is Inverness Junction.

MR. FLINTOFT: That is what the map indicates.

HIS LORDSHIP: Then it is not Hastings you start from?
WITNESS: No, at a point west of Hastings.

Q.—Which is Inverness Junction? A.—Inverness Junction. 10
MR. JONES: And you run where? A.—To Sydney.

Q.—How many there? A.—3002 on the railway, 4 projecting, 4 off
the right-of-way.

Q.—And the rest of it, is it on the railway as operated now? A.—
No, there is a section there that is abandoned, there is 235 there not
shown.

Q.—Abandoned by the railway people? A.—Yes.

v HIS LORDSHIP: But you are reckoning it outside of that? A.—
es.

MR. JONES: The poles are there on the old right-of-way, is that 9
it? A—Yes.

Q.—How many? A.—235.
HIS LORDSHIP: Do you quarrell about that?

MR. JONES: They are on the Government land, the Government
still owns it.

HIS LORDSHIP: Then he should add those.
MR. JONES: I think so.

A %158 LORDSHIP: What is the number of those discarded poles?

MR. TILLEY: He is not saying discarded poles, but the poles were g
there at the time this was used as a railway. They discarded it as rail-
way property, but the poles remain on the old right-of-way.

: dHIS LORDSHIP: The paintiff owns the land and you are on his
and.

MR. TILLEY: Well it is not discarded poles.

_ H[S LORDSHIP: No, it is the discarded right of way, which still re-
mains in the hands of the Crown, and upon which your old poles are.

20



MR. TILLEY: Old poles? RECORD

HIS LORDSHIP: Well, your poles are. In the

. Exchequer Court
MR. TILLEY: Yes. of Canada
HIS LORDSHIP: Was it discarded long ago? -
MR. TILLEY: They are good poles. Plaintiff’s
WITNESS: I think it was 1914, around there. Evidence.

MR. JONES: Do you know whether or not the defendant company Daniel
is carrying on a telegraph business in respect of that telegraph line? A. Addison

—Yes, in certain sections they have offices. MacNeill
10 Q.—That is the defendant company, the Canadian Pacific? A.— in’_‘:g;?anon
Yes. Jan. 15, 1929

Q.—That would apply, would it, to the whole line that you have (Contd.) -
mentioned between Coldbrook and the other points? A.—Yes.

Q.—And where does the cable station reach Nova Scotia? A.—
Canso.

HIS LORDSHIP: What cable do you mean?
MR. JONES: The Atlantic cable.

Q.—Is that connected with this Canadian Pacific line that you refer
to? A.—Yes.

20 Q.—And their cable business then goes over it? A.—Yes.

Q. This line of telegraph, speaking generally in reference to the
poles that are within the right-of-way fences, where are they placed
with?reference to the fence or the track? A.—You mean on the right-of-
way

Q.—Yes. A.—I think they average about from 3 to 10 or 15 feet.

HIS LORDSHIP: Is your right-of-way 100 feet there? A.—Sup-
posed to be 100 feet, except sections where it is more, like stations.

Q.—And some less? A.—No, not less than 100, it is supposed to be
100 feet all along.

30 Q.—Are they all on one side? A.—Yes, they leave Coldbrook on the

righthand side and continue through that way, only at certain sections
they cross over where there is a creek perhaps, or handy to the river.

Q.—And where are the Government poles? A.—The Government
Railway have no pole line. The Western Union have, it is on the op-
posite side, and they have one too on the same side.

MR. TILLEY: The same side as which? A.—As the C. P. R. be-
tween Moncton and Oxford Junction.

ol
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HIS LORDSHIP: Did the C. N. R. have poles all through? A.—No,
not in that section.

Q.—Are they using the C. P. R.? A.—No, Western Union.

Q.—Has the Western Union its poles on the right-of-way of the rail-
way? A.—Yes, according to agreement.

MR. JONES: As I understand you the defendant company main-

tains its pole line substantially on the railway through the whole distance?
A.—On the right hand side going east, yes.

- Q.—From Coldbrook to Fairview near Halifax and from Truro to
Sydney? A.—Yes. 10

Q.—Except in certain places where it crosses over for a short dis-
tance and follows the lefthand side? A.—Yes.

Q.—Then the Western Union have a line from Saint John to Monc-
ton on the lefthand side of the track going east? A.—Yes, sir.

Q.—Then from Moncton east I think you intimated there were
three lines? A.—Yes, three lines.

Q.—The defendant company has one line on the right running to
Truro, and there are two lines on the left hand side of the track? A.—
No, one on the left and two on the right.

Q.—One additional one on the right? A.—Yes. 20
Q.—Running how far? A.—Moncton to Oxford.

Q.—How far is that, roughly speaking? A.—About 75 miles I think.
Q.—From Moncton? A.—From Moncton.

Q.—And who owns that, whose line is it? A.—It is known to me
as the Western Union pole line.

Q.—Well during that distance they have a line on either side of the
track? A.—Yes, sir.

Q.—Is that or is it not the only place where there are three lines? A.
—Yes, that is the only place.

Q.—And I think you started to tell us just where the defendant com- 30
pany’s line is located with reference to the railway line and the fence?
A.—Well about 3 to 15 feet, it averages, from the line fence.

Q.—The cross-arms are about how long, are they all alike? A.—No,
they vary in length, 6 pins is usually known as 6 feet, and 8 as eight,
bored for pins to carry the wires.

Q.—Then some of the arms are 6 feet long and some 8 feet long?
A.—Yes.
Q.—How many wires,—have you a list of the wires that are carried

on each division? A.—Yes.
22



23

Q.—I would like to have those. =~A.—From Coldbrook to Sussex RECORD
there are 11 wires. That applies to Moncton too, that is Moncton to Sus- —
sex 11, Moncton to Truro 11, and Truro to Windsor Junction 13, Wind- In the
sor Junction to Halifax 15, Truro to New Glasgow 8, New Glasgow to E#chequer Court
Avondale 8, Point Tupper to Sydney 4, Avondale to Heatherington 8. ¢f Conade

Then they have a loop from Stellarton to Pictou, 2 wires. No. 3

MR. FLINTOFT: That is part of the line from New Glasgow east, Plaintiff’s
that is on the main line New Glasgow east? A.—VYes. Evidence.

Q.—And you have 8 from New Glasgow to Avondale, and what is it Daniel
10 from Avondale? A.—Avondale to Heatherington 8. Addison

Q.—And from Heatherington to the Strait? A.—4, shown here as 4. MacNeill

Examination-

Q.—That is on your statement? A.—Yes, sir. in-chief
Q.—From the Strait or Inverness it was called on your map? A.— Jan- 15, 1929
Yes. (Contd.)

Q.—From Inverness? A.—Inverness to Sydney 4, and from Stellar-
ton to Pictou there is a loop, two wires.

MR. JONES: You are speaking now of the wires on the defendant
company’s poles? A.—Yes.

Q.—Do you personally know, were you there, when any of the poles
20 of the defendant company were placed upon the right-of -way? A.—Only
in the section between Moncton and Truro.

Q.—You were there then? A.—Yes, in 1917.

Q.—What did you say, Moncton to Truro? A.—Sussex to Moncton.
Q.—And you say that was in 1917? A.—Yes, sir.

Q.—Sussex to Moncton is how far? A.—That would be 45.56 miles.
Q.—Who did that? A.—The C. P. R.

Q.—They put those poles on while you were connected with the
Road so that you knew about it? A.—Yes.

HIS LORDSHIP: That was after the 1st of June, 19179 A.—Yes.
30 MR. JONES: That was after you went there? A.—VYes.

Q.—Did they put all of their line on in that section? A.—VYes.

Q.—Did not leave any off? A.—No.

Q.—And that is the line, or part of the line, to which you referred
when you spoke about the number of poles and so on? A.—Yes.

Q.—When you first went there what did you find as to their poles
that were on the Government property? A.—They were on at the points
as mentioned, from Coldbrook to Sussex, and Moncton to Truro, and
Truro to Fairview, and Truro to Sydney.

8%
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RECORD Q.—Substantially as they are now, with the exception of the Sussex-
I the Moncton section? A.—Yes.
Ezxchequer Court Q.—The defendant company had its poles then when you went there

of Canade  in 1917 on all the other sections of the road substantially as they are to-
No. 3 day? A.—Yes, sir.

Plaintiff’s Q.—Aud substantially according to the figures you have given as to
Evidence. the number of poles? A.—Yes.
Daniel Q.—Have you seen this table which has been introduced in evidence
Addison as Exhibit No. 3, have you had occasion to examine that? A.—No.
glaCN.e‘“. HIS LORDSHIP: Have you seen a document like that, with the 10
in’_‘;:‘i’:f‘a“°"' statements therein set forth? ~A.—Yes.
Jan. 15, 1929 Q.—Did you analyze it? A.—VYes.

(Contd.) Q.—Do you agree with it? A.—Pretty much, they vary a little with

ours.

MR. JONES: In what respect does it vary? A.—As to the number
of poles on and off the right-of-way, our checks do not just correspond.

HIS LORDSHIP: Materially? A.—Yes.

MR. JONES: Do they differ in large measure or small items? A.
—Very small. )

Q.—According to that Exhibit it appears that the line of the defen- 20
dant was built on the I. C. R. at certain dates, and there are no memor-
anda on it with reference to any poles off the right-of-way. Do you say
that in some of those sections the mileage may be correct but there are
some poles still off the right-of-way? A.—Yes, sir.

Q.—How many poles are still off the right-of-way? Those you have
given us in the statement made? A.—Yes.

Q.—In other respects would you or would you not agree, as far as
your knowledge extends, with this statement, that the lines were built as
stated herein as far as you know? A.—Yes.

HIS LORDSHIP: Well he knows only from 1917. 30
MR. JONES: That is all.

Q.—You differ then only with respect to the question as to whether
or not the different sections are entirely covered? A.—That isall.

MR. JONES: That is to say they are covered, but there are a few
poles off the right-of-way, whereas this statement represents. that they
are all on, that is the only difference. The way this statement reads it
is substantially on. The statement simply says Rebuilt and moved on the
I. C. R. in certain years, it does not give the number of poles but it gives
the mileage. There is no objection, except that I want to show that the

e



25

witness agrees, only he finds that all the poles are not on in that mileage, = RECORD
some here and there are off. —

In the
Q.—Amounting on the whole to—? A.—1116 poles. Exchequer Court
Q.—In the whole system that are not on? A.—Not on. of Canade
Q.—When was your examination made by which you got those fig- No. 3
ures? A.—1920, around 1920. Plai(;ltiﬁ’s
Evidence.

Q.—Have they since that timeto your knowledge, or since 1917, _
placed any addition poles on the right-of-way? A.—Insections that they Daniel
rebuilt they increased the number per mile in various places. Addison

HIS LORDSHIP: Would they have renewed the poles and put them MacNeill
at different places than they were before? A.—They renew the poles Examination-
and add additional ones. The average would be 35 around 1920, in some in-chief
sections there are 44. Jan. 15, 1929

: (Contd.)
MR. JONES: Does that or does it not involve digging new holes all o
through? A.—Yes.

MR. TILLEY: That is rather leading, and I do not think it is ac-
curate.

WITNESS: Well where it was necessary to reconstruct.

MR. TILLEY: Where they needed a hole it was dug.

MR. JONES: They would necessarily have to dig new holes if they
‘put more poles to the mile? A.—Yes.

Q.—Then do I understand you to mean that they moved some of the
poles that were off the right-of-way in 1920 when you made up your state-
hment, on to the right-of-way since that time?. A.—In various places they

ave,

- Q.—Do you know how many? A.—No, I have not got it.

Q.—And in addition to that I understood you to say that at these
places where they had their line in 1920 they have repaired it and re-
newed it and sometimes added more poles? A.—Yes.

Q.—Then do you know, have you any statement as to the number
of poles they had on the line when this action commenced, which was
1926? (My copy has not the date.)

b HIS LORDSHIP: The information was filed on the 15th Septem-
er.

MR. JONES: You have not thelist? A.—I have not the list.

Q.—So that you do not know, except that some of the poles which in
1920 you said were outside have been put in? A.—Yes.

HIS LORDSHIP: Have you the total of the poles? A.—I have an
approximate total here.
a5
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Q.—Just by way of recapitulation? A.—From the figures we com-
piled,1 }?,6313 on the right-of-way, projecting 815, total off the right-of-
way 1,116.

MR.JONES: Iam notsure,and it may possibly be material, whether
from your figures we can distinguish between the number of poles east
of New Glasgow and west of New Glasgow. A.—No, this is the total.

HIS LORDSHIP: What is your object in that?
MR. JONES: There may be something arise in the case as to that.

Q.—Can you divide that or average it? A.—You want the total num-
ber of poles on the right-of-way from—?

Q.—From New Glasgow east? A.—I cannot give that.

Q.—Would the line from New Glasgow east average up with the
other parts of the road as to the number of poles, or would it be less or
more? A.—It would average about 35 to the mile.

Q.—Then we can get that. What is the mileage from New Glasgow
to Sydney? A.—New Glasgow to mile 119, where they leave the right-of-
way to go across the Strait is 76.23.

Q.—And how much is it from there to Sydney? A.—To Sydney
would be 100.35.

Q.—What do you make the total? A.—176.58. That would be In- 20

verness Junction to Sydney.
MR. FLINTOFT: That is the proper point to speak of? A.—Yes.

MR. JONES: Did you make this blueprint showing the number of
{vvires on the poles in the different sections, is that what it shows? A.—
es.

EXHIBIT No. 4: Blueprint showing number of wires on poles in
different sections.

MR. JONES: That just summarizes what he has said.

CROSS-EXAMINED BY MR. TILLEY:—

Q.—Mr. MacNeill, I understand you are connected with the Tele-
graph Company. Which Telegraph Company? A.—Canadian National
Telegraph Company.

Q.—You are not connected with the Intercolonial Railway as a rail-
way? A.—Yes, my duties are on that railroad.

~ Q.—But it is in connection with the Telegraph Company? A.—Yes,
sir.
26



Q.—Does it operate there? A.—The Canadian National Telegraph?
Q.—Yes. A.—Yes, in the general offices of the railway.

Q.—That is the Intercolonial Railway? A.—Yes.

Q.—Has it a telegraph system? A.—Yes.

Q.—Where is it located? A.—From Moncton north on the Intercolo-
nial Railroad.

Q.—But not on the territory you have been referring to in your evi-
dence? A.—Just for their railway service, they have wires on the Wes-
tern Union poles.

10 Q.—So that the poles you have referred to as belonging to the Wes-
tern Union carry wires for railway service? A.—For railway service.

Q.—And you have to do with those wires, have you? A.—Yes, [ have
supervision over them.

Q.—Where do they extend from and to? A.—They start at Saint
John and go through to Halifax, and Sydney and Pictou, all points on the
railroad.

Q.—On the poles that are on the north side, or the left hand side
going east? A.—VYes, north and south, we have wires on each side.

20 Q.—Some places on each side? A.—Yes, on the Western Union pole
lines.

Q.—Wherever the Western Union has a pole line you have wires on
it? A.—For our service, yes.

27
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Q.—And you knew nothing about the conditions prior to 19172 A.

—No, only what I picked up locally.
Q.—You mean by hearsay, information? A.—Information.

Q.—But you were not there yourself in that district? A.—Just what
do you mean?

Q.—You were not in that district? A.—Before that, no, previous to
1917 I was not there.

30 HIS LORDSHIP: But your territory now is over all these places
that you have mentioned? A.—VYes.

MR. TILLEY: Well merely as to the railway service? A.—The rail-
way service wires, yes. You are speaking of our wires on the Western
Union poles?

Q.—Yes, you have no commercial service in that district? A.—No.
HIS LORDSHIP: This is the Canadian National Telegraph?
MR. TILLEY: The Canadian National Telegraph.

R
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Q.—And as to the area in question here, all you have to do with is
certain wires on Western Union poles that are used for the railwaywork?
A.—And our own line north.

Q.—But that is as far as we are concerned with here? A.—Yes.
Q.—Your own line north is a different matter. A.—VYes.

Q.—But as to this territory you have certain wires for the use of the
railway on Western Union poles? A.—VYes.

Q.—You carry on no commercial business? A.—No, not to my
knowledge.

Q.—That is you do not in this district transmit messages for the pub- 10
lic? A.—No.

Q.—Then you have also said that pror to 1917 you were not per-
sonally acquainted with the situation.

HIS LORDSHIP: Well should that be taken literally? 1 suppose
you have acquainted yourself with the records of your Company,
whether before your time or not? A.—Well only from what correspon-
dence I would get.

Q.—You have not got any records in your office of what took place
in the past? A.—No.

MR. TILLEY: The lines you are referring to were built along the 20
right-of-way prior to 1917 except in the section from Sussex to Monc-
ton? A.—Yes, sir.

Q.—And that was put on the right-of-way in 1917? A.—Yes.
Q.—Prior to putting that section on the right-of-way it was built on
land 1mmediately adjacent to the right-of-way? A.—Yes.

Q.—So that there was at that point existing a telegraph line in opera-
tion, and it was moved from outside the right-of-way to inside the right-
of-way? A.—Yes.

Q.—By some arrangement thatyouare not familiar with? A.—No.

Q.—That is the fact? A.—I assumed that when they were on the 30
other sections they must have the necessary authority, I didn’t know
anything about it.

HIS LORDSHIP: Do you know of your gersonal knowledge that
al one time they were outside ihe right-of-way? A.—VYes.

MR. TILLEY: Oh yes, you saw them move them in? A.—Yes.
MR. FLINTOFT: That one section.

HIS LORDSHIP: Only fiom 1917.
L)



MR. TILLEY: Yes. That is to say at that time the line in that sec-
tion?was bei‘r;g placed in the same position as the lines in the other sec-
tion? A.—Yes. '

HIS LORDSHIP: Am I to understand that before 1917 from Sussex
to Moncton there was a line but outside the right-of-way?

MR. TILLEY: Yes, just off the right-of-way.
WITNESS: Paralleling, yes.

Q.—And you found that %rior to that other portions of this line had
been off the right-of-way and had been moved on? A.—Yes.

10 Q.—And you assumed that whatever authority was given for that
would apply to the Sussex to Moncton section? A.—VYes.

Q.—And you let it go at that? A.—Yes.
Q.—And you saw the work being done from day to day? A.—Yes.

Q.—And I think facilitated the work as much as you could? A.—
Well I was not directly connected with it.

(Q.—But you gave such assistance as you reasonably could? A.—
Anything we could do I suppose.

Q.—Now since 1917 anything that has been done has been in the
way of such alterations and repairs as are necessary with any telegraph
20 line? A.—Yes, sir.

Q.—When you say they have in some places put a few more poles it
simply means—? A.—Maintenance.

Q.— - - owing to the location or the difficulties of the area it was
thought better to give better support to the wires? A.—Yes.

Q.—And it has been done reasonably and prudently? A.—To my
knowledge.

Q.—If there is the right to have a line there what they have done
has been reasonable? A.—Maintaining it.

Q.—I do not know whether I quite understood your evidence, but
30 I gathered from what you said that where the line for a space departs from
the right-of-way it would be because of a local condition? A.—Yes, well
tl}rough stations where it was necessary for them to go outside the right-
of-way.
HIS LORDSHIP: Was it necessary? A.—Yes, we have had to have
them move their line on account of siding extensions.

MR. TILLEY: Well, let us leave that for the moment, I just want a
general picture, because we are not concerned with one or two poles. The
general situation was that as they put the line on the right-of-way when
it was placed there, if they departed from the right-of-way in the ordin-

40 ary case it would be because of a physical difficulty? A.—Yes.
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RECORD Q.—Or something that made it prudent to get off the right-of-way?
— A.—Yes, to my knowledge.

In the
Exchequer Court Q.—Because of the contour of the land or something of that kind?
of Canada  A.—Yes.
No. 3 _ HIS LORDSHIP: And also, he says, on account of interference
Plaintiff’s with the stations.
Evidence. MR. TILLEY: Well, I am coming to that. I do not think the wit-
Daniel ness quite meant that.
fddisor HIS LORDSHIP: He said it.
acNeill
Cross- MR. TILLEY: Now in addition to that have you from time to {ime 10

Examination  asked them to change the location of some of their poles? A.—Only in
Jan. 15, 1929 the case where it was necessary to raise the wires over buildings or over
(Contd.)  sidings.

Q.—That is just as you, if you had your line of telegraph poles there,
would alter them because you wanted to put some building at a certain
place or alter the arrangement of things? A.—Yes.

Q.—In the same way you would go to the C. P. R. and say, We
would like you to put higher poles, or change the location of poles. A.—
Yes, we have had to do that.

HIS LORDSHIP: You did do that? A.—Yes, and they would do it. 20

Q.—They would comply? A.—Yes, we would take it up with the
superintendent at Saint John, Mr. Fraser, and he would act.

MR. TILLEY: And in that way, whatever it may be worth, you have
been acting in harmony in regard to these matters? A.—Yes, we have
always agreed on them.

Q.—And there has never been any condition where the defendant
company would say, Now that pole is there and it has got to stay in that
particular spot? A.—No, they have never done that.

Q.—It has been maintaining a line along your right-of-way, and
maintaining it just as a railway company itself would maintain if it were 80
operating a railway there? A.—Along the same lines as we would main-
tain it ourselves.

Q.—When you say that you think from information you have re-
ceived,—because I do not understand thatyou are professing to give these
figures from your own personal observation. A.—No.

Q.—You have caused inquiry to be made, and this is the result, that
is what you mean, is it? A.—Yes.

Q.—I am not complaining of that, we cannot ask you to go out and
count the poles yourself. But when you suggest that certain poles have

B0



been taken off the right-of-way and put on the right-of-way is it again
anythi}:lg more than the reasonable maintenance of the line? A.—Well
it would—

A 1%.—Have you anything particular in mind where that was done?
—No.

Q.—I mean since 1920? A.—No, only noticing probably where the
pole line diverted from the railway that they might straighten it out at a
later time when they were rebuilding or doing some maintenance.

Q.—It was reasonable maintenance work? A.—Yes.

10 Q.—You are not putting it forward as anything that is material to
what we have to do with here? A.—No.

Q.—T1t is the sort of incidental thing.that happens in maintaining a
line.

HIS LORDSHIP: No question about the projecting I suppose?

MR. TILLEY: Oh, Mr. MacNeill, I suppose what we are to under-
stand from the projecting poles is that certain poles were put outside—?
A.—Outside the fence, and the cross-arm hangs over.

Q.—You are only stating that as a physical fact? A.—The pole out-
side the railway property, but the cross-arm overhangs on the Govern-
20 ment property.

(Q.—Well you are giving that as a statement of fact, I do not suppose
aniything turns on that in particular. After all the question is the line of
poles.

MR. RAND: No, it just shows what the condition is.

MR. TILLEY: I suppose that is because of the contour of the land
or the way in which the curves occur.

HIS LORDSHIP: If the Crown is entitled to the relief asked they
would have an Order, so you might as well clear that up.

MR. TILLEY: Well you mean that at certain points where in pru-
30 dent construction of the line the pole itself is planted outside, the cross-
arm may extend over? A.—Yes.

MR. TILLEY: The action is not brought to saw off some of these
Cross-armes.

Q.—What do you take to be the right-of-way in your computation,
the fence? A.—The fence. They are supposed to my knowledge to have
100 feet.

Q.—Well what is this, measured 50 feet from the centre line of the
railway to the fence? A.—To the fence.

)
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RECORD Q.—Well supposing it is 40 feet from the centre line. I see from
- some of the correspondence it was claimed at one time that the right-of-

E hI" thec ., way went beyond the fence. You took the fence to be the boundary?
xchequer Lourt A __To be the boundary, yes. -
of Canada
No. 3
Plzk{i(;ltiﬁ’s RE-EXAMINED BY MR. JONES:
vicenee. Q.—This Canadian National Telegraph that you speak about, as
Daniel using two wires on the poles of the Western Union—? A.—Using two
Addison wires?
gIaCNe’u Q.—I mean having a wire. A.—East of Moncton we have some wires 10
E;‘;Sr:inaﬁon of our own on the right hand side of the line and on the left.
(Contd.) Q.—How long have you referred to that as the Canadian National
Re-examination 1elegraphs?
Jan. 15, 1929 MR. TILLEY: I object to my friend asking how long he has re-

ferred to it, in point of time. What the witness said was that they re-
garded them as the Western Union poles, but certain wires are used for
railway service.

MR. JONES: That is what I want to clear up, what they call them.
A.—Railway service wire utilized for despatching.

Q.—I quite understand that there is no commercial business done 20
over them? A.—No.

Q.—When you went there in 1917 were they there then? A.—Yes.
We have added several wires since.

Q.—And at that time it was the Government railway? A.—Yes, the
Canadian Government Telegraphs.

Q.—Have you anything to do with any other line of telegraph except
your own wires? A.—We have the branch lines that I have charge of,
but I have nothing to do with any other work carried on by the Western
Union, only supervise as to the cost.

Q.—Have you anything to do with this C. P. R. line at all officially? 30
A.—No.
Q.—It is not part of your duty to look after it? A.—No, sir.

MR. TILLEY: That is new matter.
MR. JONES: It may be new.

Q.—Then there would be no authority in you to say anything to
them—
MR. TILLEY: T object.

HIS LORDSHIP: I will give you leave. He should have asked that
in chief. -



MR. TILLEY: It is not only new, but novel, in the way my friend is
putting it, it is very leading.

MR. JONES: Well had you or had you not any authority
them any directions or interfere at all with them in any way, anything to
say to them about it? A.—The authority I would get would be from the
Division Engineer or the Superintendent of the division concerned.

HIS LORDSHIP:
ward.

Q.—What is his official title? A.—General Plant Superintendent.
MR. JONES: Where are his headquarters? A.—Toronto.

Q.—Now I will ask you whether in the ordinary course of your
duties you would have anything to dc with the C. P. R. line? A.—No.

MR. TILLEY: May I ask a question or two on that?
HIS LORDSHIP: Yes.

Who is your superior officer? A.—Mr. Ken-

10

RE-CROSS-EXAMINED BY MR. TILLEY:—

Q.—As I gather, one of the points of having the telegraph line on the
railway is to enable it to be watched from the railway? A.—That is the
C. P. R. pole line?

Q.—Yes. A.—Yes, sir.
Q.—To enable it to be watched from the railway? A.—Yes.

Q.—For breaks or difficulties? A.—Yes, they can have supervision
from the rear end of the train. -

Q.—And see it in an easy way. Instead of having the poles just off
the line where you might have obstructions between the line and the
railway, it is put inside and then it can be watched from the railway?
A.—From the rear of the train or wherever they ride.

HIS LORDSHIP: From the railway train?

MR. TILLEY: From the railway train,
30 ience? ' A.—Yes.

Q.—And from time to time if anything was found to be wrong you
would notify them, or your staff? A.—The C. P. R.?

Q.—Yes, let them know about it. A.—Of course I would not pai'ticu-
larly specialize in watching the C. P. R. line, I would have my eye on our
own.

20

yes. And that is a conven-

Q.—And on theirs too? A.—If there was anything wrong I might

tell the local fellow.
o
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RECORD Q.—If there was anything wrong you would never let it remain

In the wrong if you knew of it? A.—If I knew there was anything wrong.

Excheguer Court . Q.—So that whether there was any legal duty upon your part or not,
of Canada  as a matter of fact you did keep them advised about the condition of

— their line? A.—Several times I have.

.3 . . .
Plainlt\ilg,s Q.—And then you say you knew nothing about it, but I think you

Evidence said to me that this line that you saw being putin was just being brought
" into harmony with the rest? A.—To conform with the other line that
Daniel was on the railway.

‘:/Iddi;f‘,‘l Q.—And having regard to the way the thing was conducted it seemed 10
Reﬁro‘;‘sl_ to be something that was authorized—
examination MR. JONES: Oh—
J ankclitdﬁ;zg MR.RAND: The fact is there—

nnid.
Discussion MR. TILLEY: Is it proper that two counsel should both by some
Jan. 16, 1920, eans suggest to the witness to be on his guard when I ask a question like

that?

MR. JONES: I must beg my friend’s pardon, I had no intention of
suggesting that it was not proper.

MR. TILLEY: Now, Mr. MacNeill, to be perfectly frank, as far as
you are concerned, never mind what it leads to, as far as you are con-
cerned in the conduct of your work, that line was brought in to con- 20
form with the rest of the—

HIS LORDSHIP: What do you mean by “that line”?

MR. TILLEY: The part from Sussex to Moncton was brought in to
be in harmony with the rest, and as you understood, by some authority?

A.—I assumed, yes.

1929()At 4.20 p.m. January 15th, adjourned to 10.30 a.m. January 16th,

Wednesday, January 16th, 1929, 10.30 a.m.

HIS LORDSHIP: I was thinking of your Amendment of yester- 30
day. It may be it would cover, but I jotted down here a few points.

First there would be a declaration that the lands upon which the
poles of the defendant are erected are and have been the property of the
Crown before the action of the defendant complained ofp in this action,
that you own the land. You own the land today, and you held it before
the C. P. R. came. What is the date of incorporation of the C. P. R.?

MR FLINTOFT: 1881.
B



HIS LORDSHIP: Then what would flow from that? That the de-  RECORD
fendants do pay the sum of blank dollars as a consideration for the right —

to maintain its poles on the said premises. That is what you are driving h’“ ‘hec t
at I suppose. And failing the payment of such sum for such purpose the =* :f"qc‘f:;ad:“"

defendants shall be obliged to remove their poles, and failing to remove
them within a certain period that you would have the right to remove No. 3
them at the expense of the defendants. Is not that the whole case? I just pjinifr's

offer that for your consideration.

Evidence.
MR. JONES: It is well worth considering. I could not just follow Discussion
10 it completely, so as to say definitely. Jalrsl e 1929

HIS LORDSHIP: Ihave jotted it down on a slip, you can read it. It
is just a suggestion I am making. It seemed to me almost preposterous
that big concerns like this should be at arm’s length on a question of this
kind, it should be adjusted somehow.

MR. TILLEY: I think it right to say that I believe an adjustment
was made at one time, and if my information is correct it was accepted
by the head of the Intercolonial at the time, and I do not know why it was
not carried through. At one time we were in the stage of offering a sort
of mutual accommodation, now it seems to be money or get off.

20 HIS LORDSHIP: There might be some negotiations carried on by
the people who had not the right to bind the parties.

MR. TILLEY: We are apparently at arm’s length again, but it only
shows how close we were, that we signed, and the other side I under-
stand initialed, a contract. I would have thought that would offer a basis
for putting the thing right.

HIS LORDSHIP: 1 do not think the pound of flesh should be ex-
aﬁted, the Crown should get something and the C. P. R. should pay some-
thing..

MR. TILLEY: Your Lordship has not heard the case yet.

30 HIS LORDSHIP: The brutal fact to me is this, you have your poles
on (tlhe Crown’s property, you cannot do that without their allowing you
to do so.

MR. TILLEY: We shall show that they did allow us to do it. I hope
vour Lordship will not pronounce judgment before we have explained
what our defence is.

HIS LORDSHIP: No, but it astonishes me that two big concerns
like these do not come to some adjustment. If they stand on their rights
for intrusion the usual judgment will go.

MR. TILLEY: No, the right judgment. I do not know what the
40 usual judgment is.

HIS LORDSHIP: I know what the usual judgment is in an action
for intrusion.
-
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MR. TILLEY: What, that the plaintiff is right? Let us hear the case.
HIS LORDSHIP: All right, let us go on.

MR. TILLEY: ButI do say that at a certain stage the parties were
that close together. Certain arrangements seemed to be satisfactory, of-
fering certain accommodations.

HIS LORDSHIP: There should be some quid pro quo.

MR. TILLEY: Your Lordship is really anticipating without hearing
the evidence. There is a lot of evidence to be given.

HIS LORDSHIP: I am taking the position that it should have been
adjusted. : 10

MR. TILLEY: It was adjusted at the time it was done, your Lord-
shlg has not heard the evidence at all. We are circling all around the
evidence.

HIS LORDSHIP: I am just approaching it, not from a legal stand-
point, but as reasonable men. .

MR. JONES: My information is, my lord, that there was some ar-
rangement suggested by some officials, but—

MR. TILLEY: By the General Manager of the Intercolonial Rail-
way, approved by him and put into writing.

MR. JONES: But the only authority that had power to do it refused 20
to do it, that is the Crown.

MR. TILLEY: That is the first we have heard of that.

MR. JONES: Well someone refused that was superior to the Gen-
eral Manager.

MR. TILLEY: Other people who came in later.

~MR. JONES: I may say as far as the plaintiff is concerned that the
plaintiff is now and always was ready to make a reasonable settlement
or adjlfstment of the whole matter. We have not been able to do it ap-
parently.

HIS LORDSHIP: 1 will hear the case. 30

COLIN ISBESTER, sworn. Examined by MR. JONES:
Q.—Where do you reside, Mr. Isbester? A.—Ottawa.

Q.—What is you occupation? A.—Assistant Right-of-Way Agent, |
Department of Railways and Canals. ' -

Q.—Of the Dominion of Canada? A.—Yes.
Be
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Q.—How long have you been in that position? A.—I have been 21 RECORD

years altogether with the Department. In the

Q.—How long in your present position? A.—Ten years. Exchequer Court
Q.—During that period have you a knowledge of the Intercolonial  °f Cﬂ‘“d“
Railway? A.—Yes. No. 3
Q.—Do you know by whom it was being operated during that period? Plaintiff’s
A.—Yes, by the Dominion Government. Evidence.
Q.—And by what name was it known or called? A.—The Intercolo- Colin Ishester
nial Railway. Examination-

10 Q.—I refer to Exhibit No. 1. On this plan there is a red line. You in-chief

might look at it and state if you know what it represents. A.—A portion _ (Contd)
of the Intercolonial Railway. ?;rslculsglorllgzg

Q.—This red line marked on plan Exhibit No. 1 represents a portion
of the Intercolonial Railway? A.—Yes.

Q.—Where is the other portion if there is such? A.—Running north.
Q.—From where? A.—From Truro and Moncton.
Q.—Well Truro is shown on here. A.—Truro is shown.

Q.—Moncton is shown? A.—It runs north from Moncton right up
to Quebec.

20 v Q.—That also was known as the Intercolonial Railway, was it? A.
—Yes.

Q.—And operated by the Dominion Government? A.—Operated by
the Dominion Government.

Q.—Do you know by what names the constituent parts of the Inter-
colonial Railway were known? A.—That is the old charter names?

Q.—Yes. A.—No, I could not say offhand.

. Q.—Is there or is there not any other railwa%r line of any kind be-
tween these different points marked on the red line? A.—No there is not.

Q.—That is the only railway thereis? A.—That is the only railway.
30

MR. JONES: I offer an extract from a book entitled General Re-
port of the Minister of Public Works of Canada for the year ending 30th
June, 1873, printed by the King’s Printer. The extract is on page 45.

(Shown to Mr. Tilley).
MR. TILLEY: Ido not know for what purpose my friend seeks to
put it in.
55
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HIS LORDSHIP: At that time was there not a Commission adminis-
tering the 1. C. R.?

MR. RAND: No, my lord, it was a General Manager under the De-
partment of Public Works. In 1872 there was a consolidation of the
New Brunswick and Nova Scotia Railways under the name of the Inter-
colonial, that is when the name was first given. There was a consolidat-
ed management, where prior to that time there was individual manage-
ment in the two Provinces.

HIS LORDSHIP: You will not admit that the right-of-way belongs
to the Crown?

MR. TILLEY: That is not what my friend is proving. 10

MR. JONES: That is already admitted, my learned friend admitied
that the poles were on the Crown property. We assume that is sufficient
for that purpose.

MR. TILLEY: In a certain discussion with His Lordship—
HIS LORDSHIP: That is not evidence.

MR. TILLEY: Ido notknow why my friend cannot prove these
things instead of reaching for points that way.

MR. JONES: It is such a plain proposition.

MR. TILLEY: My friend is not putting this in now for proof of
ownership. 20

HIS LORDSHIP: What is the idea?

MR. TILLEY: Ido not know what the idea is, and I submit my friend
cannot prove a fact by putting in a blue book.

HIS LORDSHIP: A blue book printed by the King’s Printer, under
th(_adEvidence Act may be put in, but in every case you require the best
evidence.

MR. TILLEY: And it must be relevant.
MR. JONES: This is printed by the King’s Printer, and it is rele-
vant because it has reference to the Intercolonial Railway.
(Extract read.) 30
MR. TILLEY: If anything turns on the Order-in-Council we can

have it. I would not object to the Order-in-Council if it is material to the
issue.

MR. RAND: Matters that have passed years ago can only be proved
by reference to ancient documents of this sort. Here is a public docu-
ment—

HIS LORDSHIP: But it is the result of legislation, surely you do
not want me to accept the passing of an Act of Parliament because some-

36



one tells me there is an Act and someone tells me there is an Order-in-
Council.

As for the Act of the European Railway, I know of it, I had to deal Excheguer Court

with it, but do not say that I have to be satisfied with the statement that
there is an Order-in-Council passed.

MR. RAND: This is the report of the Minister of Public Works to
show that the Intercolonial Railway between Saint John and Halifax was
in operation in 1873.

HIS LORDSHIP: What has that to do with this case?

10 | MR. RAND: It seems to me to berelevant in this way, it shows the
possession by the Government of this right-of-way in 1873.

HIS LORDSHIP: We are not dealing with 1873, the defendant was
not in existence then.

MR. RAND: Precisely. And this shows that the Government was
in possession of this land prior to the existence of the defendant, there-
fore when the defendant came on it it came on against the possession of
the plaintiff.

HIS LORDSHIP: Surely that is not your title.

MR. RAND: It surely is not going to be suggested that we have got
20 to bring every title of the Intercolonial Railway to this Court. Posses-
sion raises the presumption of title until it is rebutted.

HIS LORDSHIP: Mr. Tilley, it will not hurt you to admit that the
Crown owns that right-of-way.

MR. TILLEY: Idd not know what my friend was attempting to put
in this particular evidence for. If the question is whether prior to 1881
or 1885, or whatever date is material for our present purpose, the Inter-
colonail Railway was in operation, I admit that.

MR. JONES: That admission I suppose goes as an admission.
MR. TILLEY: But it is just as I stated.
30 HIS LORDSHIP: Was in operation before 18812

MR. TILLEY: Before any dale my friend likes to mention that is
material.

MR. JONES: Well before 1875.

MR. TILLEY: No, do not take me back that way. Before 1885, will
that do?

MR. JONES: Yes.

MR. TILLEY: Before 1885 the Intercolonial was in operation.
R
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MR. JONES: I may say in reference to that matter of the title, as
I understand the practice of the Court, which I suppose conforms largely
to the ordinary practice under the Judicature Act, the title is not denied.

Exchequer Court A general denial is not sufficient under our practice to raise that ques-
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tion.
HIS LORDSHIP: Neither in this Court.

MR. JONES: For that reason, supposing I bring an action of trespass
on lands, the usual plea by the defendant is, The land is not the plaintiff’s.

HIS LORDSHIP: Why should we go into this argument now?

MR. JONES: That is the reason why we did not expect to be con- 10
fronted with the necessity of proving our title, because it is not denied
under the Pleadings. We will probably have to get certain Orders-in-
Council now, but the reason we did not do it is because I did not dream that
the title of the Crown would be denied. If it is denied now, to be per-
fectly safe we would have to—

HIS LORDSHIP: Is there not some legislation, some Act of Par-
liament?

MR. JONES: The British North America Act, of which this Court
should take judicial notice, vests the title to the Intercolonial.

HIS LORDSHIP: When did it become the Canadian National? 20

MR. RAND: It has never become the Canadian National Railways,
today it is as much Crown property as ever it was. The Canadian Na-
tional Railways is just the management, purely a managerial position.

HIS LORDSHIP: That is a right given by a statute.

MR. RAND: An Order-in-Council.

HIS LORDSHIP: The statute provides for it too.

MR. FLINTOFT: Provides for doing it by Order-in-Council.

HIS LORDSHIP: Gives power to do so, to hand it over to a com-
pany.

MR. FLINTOFT: 1919 was the Canadian National Railways Act, it 30
was done in 1923 effectively by Order-in-Council.

HIS LORDSHIP: That is under the power given by that statute?
MR. FLINTOFT: Yes, sir.

MR. JONES: So that, my lord, that is the reason I am arguing or
suggesting now that it is not raised in the case.

HIS LORDSHIP: It is for you to take your stand one way or the
other. When your case is closed I will have to find what I have before
me to decide.

)



MR. JONES: . I explained that to show why I thought it would not be
raised. When it is raised we have to consider as to meeting it, whether
we rely on the Pleadings ordeal with the matter as if the issue had been
raised.

HIS LORDSHIP: There is a judgment of the Supreme Court, but
that judgment was reversed, I do not remember the exact language, but
the meaning was that this is a National property of which every subject
takes notice, that was said in respect of the C. N. R., the Privy Council
reversed that judgment, but not necessarily reversing that dictum. Have

10 a ri?ght to take judicial notice that this railway is the railway of the
state

MR. JONES: If the question of title is properly raised I would say
yes. But it is not raised in the Pleadings. However, if my learned
friend objects I shall probably take the precaution,— but I thought that
self-evident proposition would be admitted.

MR. TILLEY: If my friend will just state what he wants me to ad-
mit [ will see if I can admit it.

HIS LORDSHIP: I do not think it will hurt your position.

MR. TILLEY: But I want to know what I am doing as I go along.
20 If my friend will just state what he wants.

HIS LORDSHIP: Really I do not see the reason why we should fight
windmills. Will the defendant admit that the Government Railway right-
-of -way‘r?, upon which some of their poles have been erected, belongs to the
Crown

MR. TILLEY: Belonged to the Crown before 1885.
HIS LORDSHIP: Before and after.
MR. JONES: Yes, afterward continuously up to the present time.

MR. TILLEY: I will admit that it did before 1885, if that will help
my friend.

30 HIS LORDSHIP: But you have done that. Would you not say the
same thing as between 1885 and now?

MR. TILLEY: We say we have certain rights there now.
HIS LORDSHIP: Would you admit that, subject to—

MR. TILLEY: To our rights whatever they may be, that the prop-
erty is still in the Crown.

HIS LORDSHIP: That is all you need. That will dispense with
your proving that white is white.

MR. JONES: To save the necessity of going to the proof of that.

MR. TILLEY: Yes, I admit we both have rights there.
v
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MR. JONES: I do not admit that, but I think that admission is suf-
ficient for our purpose; subject to the rights of the defendant whatever
they may be.

MR. JONES: I offer, my lord, one of the letters found in the Ar-
chives—

HIS LORDSHIP: Do not forget that you have got that admission,
there is no use going to letters now to prove that you own the right-of-
way.

MR. JONES: No, my lord, this has reference to the question as to
how many fpoles were on the line in a certain early period, affecting the 10
question of when the main body of the poles were put on. They were
put on evidently after this period.

This is a letter dated September 28th, 1889, from John F. Richard-
son to C. R. Hosmer.

HIS LORDSHIP: Who is Mr. Richardson?

MR. JONES: It does not say who he is but it is one of the letters
between officials of the defendant company. It is one produced—

MR. TILLEY: Noitis not produced from any place except your
own custody.

MR. JONES: You might look at it. There were some documents 20
referred to by my friend yesterday as having been discovered recently in
the Archives.

HIS LORDSHIP: If they are not pertinent you need not file them.

MR. RAND: This is not one of them, thisis from the custody of the
defendants, produced as an original in their possession. We have a copy
of it.

MR. TILLEY: It is headed “C. P. R. Telegraph Company Construc-
tion Department.” 1 have no objection to my friend putting it in.

EXHIBIT No.5: Letter September 28th, 1889. John F. Richardson
to C. R. Hosmer. 30

MR. JONES: The part that is material is on the second page. (Ex
tract read.) _

HIS LORDSHIP: But we had it yesterday from a witness that he
saw the poles being erected from Sussex.

MR. JONES: This relates to the poles outside of the right-of-way.
This is the original telegraph line.

MR. RAND: It just shows when this line was erected.

MR. TILLEY: Ido not know what it shows except what the letter
says. I would have thought it was very desirable, at as early a stage

wa'
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as we could, to get at the documentary evidence in regard to these = RECORD
pole lines. I am asking that it should be done in that way, in order In h

to have my friend put in the correspondence, which gives a lot of infor- Ereh "t eC
mation. We get the sequence of things, it is no use taking one letter that £#chequer Court

we know nothing about. of Canada
HIS LORDSHIP: Yesterday we had a witness who said he saw the ' NO 3
erection between Saint John and Moncton in 1917. lgla{l;tlff s
vidence

MR. TILLEY: Isuggest that both sides get to work putting in in an . —
orderly way the documents in sequence, then we can fix it up with ver- Discussion
10 bal testimony as far as may be necessary. But these documents are Jan. 16, 1929.
real things about which there can be no dispute. (Contd.)

I am not asking that it be done so that my friend is put in a position
of having put in a document and cannot argue what the effect is or say it
should have no effect. Let us find out what was done, then let us argue
what the effect is of what was done.

HIS LORDSHIP: I do not see the purpose of this letter.

MR. TILLEY: Standing by itself there is no purpose, but with the
rest I think there will be a purpose.

MR. JONES: There are two other letters following which will ex-

20 plain it. The effect will be to show that while they have their line built

they had only a few poles at that time on the Government right-of-way,

and the reason for that is to show that the poles were substantially all put
on after that date.

MR. TILLEY: When your Lordship comes to the facts of the case
you will find this is not the first action with regard to the poles on the
right-of-way, that there was a prior action, and after certain negotiations
it was dropped. All these things have been matter of controversy from
time to time.

I think your Lordship would be helped if we put in all the correspon-

30 dence now in an orderly fashion, without prejudicing either side be-

cause a particular letter is put in in the bundle. Then let us argue later
on what the whole thing means.

HIS LORDSHIP: Let us see what took place.

MR. TILLEY: Let us see what took place, and let us draw our con-
clusions from it afterward.

MR. JONES: I am quite willing to do that, with the understanding,

as my friend says, that they will not be put in necessarily as a part of our
case.

HIS LORDSHIP: What does that matter?

40 MR. TILLEY: What difference does it make so long as we are both
free to argue afterward what the legal effect is.

L
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MR. JONES: For ‘example, I will be free to argue that a certain of-
f icia‘l? of the plaintiff railway who wrote a letter could not bind the rail-
way

HIS LORDSHIP: Yes, put the fact before me that such an of ficial
did this, and you say he could not bind the Crown.

MR. TILLEY: And I say he could, and we argue it.

MR. JONES: I am quite willing, I agree with that view. But I felt
I did not want to put in a letter from some official of the I. C. R. as part of
my case, that might be an admission that he had a right to speak. But if
this correspondence is put in— 10

HIS LORDSHIP: Reserving all your rights.
MR. JONES: Reserving all my rights—
MR. TILLEY: To argue whatever we like afterward as to its effect.

?HIS LORDSHIP: That you will not be bound by any of these let-
ters

MR. JONES: Unless the officials had authority to do that. Reserv-
ing the right to the Crown for instance to contend that a certain official
had no authority.

HIS LORDSHIP: You say, even if this official wrote this letter we
are not bound by it. 20

MR. JONES: Simply to show what actually did take place, this is all.
MR. TILLEY: That is what we suggested yesterday.

MR. JONES: And the only reason I hesitated was I did not want to
put forward an official of the I. C. R. because it might preclude me—

HIS LORDSHIP: Put in all the correspondence, each party reserv-
ing his rights.

MR.TILLEY: Yes. Say an officer of the Intercolonial wrote a letter,
merely because the letter is put in it does not mean he is putting it in as
an admission.

HIS LORDSHIP: Reserving all your rights on both sides. 30

MR. TILLEY: I have stated that privately and openly as strongly as
I can.

MR. JONES: It covers all the correspondence that is relevant in
other respects. That is saving all just exceptions. All correspondence
that passed between the parties that would be relevant in other respecls,
but notd r‘}ecessarily correspondence passing between officials of the same
railroa

e
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MR. TILLEY: We will have to meet conditions as we come to them. = RECORD
If we come to any point where we say, That letter should not go in at all. —

His Lordship will rule, or he will receive it subject to objection. In the
Exchequer Court

HIS LORDSHIP: If the letter is a link in the chain— of Canada
MR. TILLEY: It will be pretty hard to rule it out. No. 3
MR. JONES: But if it is between officials of the same road and is Plaintiff’s
objected to, then His Lordship can rule. Evidence
HIS LORDSHIP: As long as it throws some light on the negotia- Discussion
tions. Jan. 16, 1929.
10 MR. TILLEY: I do not know what my friend has in mind. (Contd.)

HIS LORDSHIP: This letter is an illustration, it is not between the
parties.

MR. TILLEY: Now my friend wants to guard against other letters
of the same kind going in. I do not know what my friend is after.

HIS LORDSHIP: Let us not fight the devil before we meet him.

MR. TILLEY: Your Lordship sees I am being asked to make broad
admissions about what is going to bind my friend and what is not. 1
really want to get the facts before your Lordship.

HIS LORDSHIP: Iam very anxious to get all the facts, and then I
20 can deal with them. ,

MR. JONES: We had some witnesses in reference to damages.
MR. TILLEY: Should we not take the damages afterward?

MR. JONES: That could be deferred perhaps it would be better
afterward.

HIS LORDSHIP: What do you mean by afterward?

MR. JONES: After we put the documents in.

HIS LORDSHIP: Oh you mean in the case?

MR. TILLEY: If you get His Lordship to understand what has hap-

30 pened, then we can talk about damages afterward. I am afraid the case
1s going to be very long unless we get at it. :

HIS LORDSHIP: If you have all your witnesses here and you in-
tend to do it you might as well do it and save costs.

MR. JONES: I think they are not in a particular hurry to get away,
so I think we better go on with the documents, with that understanding.

I understand my friends have a copy of the documents.
L
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MR. TILLEY: We will have a copy to hand in just as soon as we
know what letters you are putting in.

MR. JONES: That the Court could use instead of the originals.

HIS LORDSHIP: I would like to know how it came that you put
your poles there.

MR. TILLEY: Yes. It was not done in the dark.

MR. JONES: If you desire to have any in that I do not mention I
have them in consecutive order.

MR. JONES: The first document that I have here is the Montreal 10
agreement.

MR. TILLEY: That had better go in.
Let me explain what we have arranged:

That we will have copies of these letters that he is putting in avail-
able for your Lordship. I suggest that we hand them to your Lordship
as my friend reads them, then we will get them together in chronoligical
order and then mark the whole thing as one exhibit.

HIS LORDSHIP: That will make it difficult if at any time we want
to refer to any letter. If they are marked consecutively it will be better.

MR. JONES: The first document offered under that arrangement 20
is an agreement between the Montreal Telegraph Company and Her
Majesty, Queen Victoria, dated 22nd September, 1870. (Reads exhibit).

EXHIBIT No. 6: Montreal Telegraph Co. agreement, September
22nd, 1870.

MR. JONES: There is a letter dated 25th May, 1887. Have you any-
thing earlier than that?

MR. FLINTOFT: That seems to be the first letter.

MR. JONES: It is a letter from Charles Drinkwater, Secretary of the
Canadian Pacific Railway, addressed to Collingwood Schreiber Canadian
Government Railways, Ottawa. (Reads letter). 30

EXHIBIT No. 7: Letter May 25th, 1887, C. Drinkwater to Colling-
wood Schreiber.

MR. JONES: The Montreal agreement, your Lordship will find
there was some discussion with the Deputy Ministers from time to
time—

MR. TILLEY: Your Lordship will find that question on that point
were referred to the Justice Department, and there are rulings.

“r



HIS LORDSHIP: Is it your contention that one of those branches
would be from Truro to Canso?

MR. TILLEY: It was ruled that it was not.

MR. JONES: It was ruled that the agreement just applied to the
Intercolonial Railway as constructed or planned at the time. Those
opinions will be produced here. Truro to Canso was built.

MR. RAND: The line from Truro to New Glasgow was in existence
and in operation at the time of Confederation. It was a Nova Scotia
Government railway. New Glasgow east was constructed afterward.

10 MR. JONES: Letter 26th May, 1887, written by Mr. Schreiber to A.
P. Bradley, Secretary, Department of Railways and Canals. (Reads).

EXHIBIT No. 8: Letter May 26th, 1887, Schreiber to Bradley.

MR. TILLEY: Mr. Schreiber is thére noted to be the Chief En-
gineer and General Manager of the Government Railways.

MR. JONES: Letter dated 6th July, 1887, Bradley to Drinkwater,
Secretary of Canadian Pacific Railway Company. (Reads).

EXHIBIT No. 9: Letter 6th July, 1887, Bradley to Drinkwater.
HIS LORDSHIP: When was that built?

2 1890MR. RAND: The Cape Breton Railway was open for operation in

MR. JONES: The next is a letter dated 18th July, 1887, from C. R.
Hosmer who was then what?

MR. TILLEY: Manager of Telegraphs of the C. P. R.
HIS LORDSHIP: Is that a different entity from the defendant?
MR. JONES: Not now.

MR. TILLEY: They were never a separate entity. He was the Mana-
ger of the Telegraph Department of the Canadian Pacific Railway.

HIS LORDSHIP: It is between two C. P. R. men.

MR. JONES: This letter is being put in without objection, it does not
30 mean that every letter between officials can be put in.

HIS LORDSHIP: I understand that you are putting in all the cor-
respondence, with a view of showing the facts, and reserving all your
rights respectively. That is the position.

MR. JONES: That is the position. Ido not know that there are any
I will have any objection to, but neither side is precluded in reference
to any particular letter I think.

on
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(Exhibit read).
EXHIBIT No. 10: Letter of July 18th, 1887, Hosmer to Drinkwater.

MR. JONES: The next letter is dated July 19th, 1887, from Drink-
ivater )to Bradley, Secretary Depariment of Railways and Canals. (Reads
etter).

EXHIBIT No. 11: Letter July 19th, 1887, Drinkwater to Bradley.

MR. JONES: The next letter, I am not offering it at the moment, is 10
between two officials of the defendant company, if my friend wants it—

MR. TILLEY: Oh yes, you better get the chronology.
MR. JONES: We would have to object to that.

HIS LORDSHIP: Subject to your objection for the time. The whole
of that correspondence is subject to objection, and reserving all the
rights that the parties may set up.

MR. JONES: And I presume it will not be necessary to take the ob-
jection to each letter.

HIS LORDSHIP: All subject to your objection.

MR. JONES: It is a letter of May 4th, 1888, Hosmer to W. C. Van- 20
Horne, Vice-President. (Reads).

HIS LORDSHIP: At that time the C. P. R. had no telegraph line in
that direction? :

MR. JONES: No, not on that road, that was before any part of it
had been constructed. '

EXHIBIT No. 12: Letter May 4th, 1888, Hosmer to VanHorne.
The next is dated May 8th, 1888, Hosmer to Schreiber. (Reads).

EXHIBIT No. 13: Letter May 8th, 1888, Hosmer to Schreiber.
(This and succeeding exhibits read as filed).

EXHIBIT No. 14: Letter May 9th, 1888, Schreiber to Hosmer. 30
EXHIBIT No. 15: Letter May 15th, 1888, Drinkwater to Bradley.
HIS LORDSHIP: What does he mean by the Telegraph Company?
MR. JONES: The Montreal Telegraph Company.

MR. TILLEY: Clearly.

@MR'. JONES: Do you want the letter in of May 28th, Hosmer to

Fleming?
e -
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MR. TILLEY: 1 think it had better go in. RECORD
MR. JONES: That goes in subject to our objection, the same objec- In the
tion, officials of the same company. (Reads). Exchequer Court
EXHIBIT No. 16: Letter of May 28th, 1888, Hosmer to Sandford &

Fleming. No. 3
HIS LORDSHIP: What was he at that time? E‘?g‘triis
viae
MR. SCOTT: He never was an official of the Canadian Pacific. e
Exhibits

HIS LORDSHIP: He was appointed Chief Engineer after the death Jan. 16, 1929
of some Chief Engineer, to close up some claims. '(COI’M.) '

10 MR. SCOTT: That is of the Government, not the C. P. R.

MR. RAND: He was acting for the defendant in this correspon-
dence. . :

MR. JONES: At this time he was not a Government official I un-
derstand.

HIS LORDSHIP: I have had several cases in which he was con-
cerned on behalf of the Crown.

MR. JONES: The next is a letter that is submitted subject to my
objection, between Mr. Hosmer and Mr. VanHorne, two officials of the
same company. (Reads).

20 EXHIBIT No. 17: Letter June 2nd, 1888, Hosmer to VanHorne.
EXHIBIT No. 18; Letter June 7th, 1888, Sanford Fleming to

Hosmer.

EXHIBIT No. 19: Letter June 14th, 1888, Sanford Fleming to
Hosmer.

EXHIBIT No. 20: Telegram, June 16th, 1888, Sanford Fleming
to Hosmer.

EXHIBIT No. 21: Telegram, June 17th, 1888, VanHorne to Hosmer.
EXHIBIT No. 22: Letter June 18th, 1888, Hosmer to Schreiber.

EXHIBIT No. 23: Letter, July 9th, 1888, Sedgwick, Deputy Minister
30 %f J ulstice, to A. P. Bradley, Secretary Department Railways and
anals.

HIS LORDSHIP: We have not got that application?

MR. TILLEY: Your Lordship will appreciate that we are giving
vour Lordship all the correspondence we can find, but we have not yet
been able to get it all. We have not found that.

MR. JONES: The next letter is dated July 9th, 1888. (Reads).

EXHIBIT No. 24: Letter, July 9th, 1888, Fleming to Hosmer.
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EXHIBIT No. 25: Letter, July 11th, 1888, Hosmer to Hon. J. H.
Pope. :

HIS LORDSHIP: He was Minister of Railways at the time?

MR. TILLEY: Yes. And I suppose “Sir George” would be Sir
George Stephen, who was then President of the C. P. R.

MR. JONES: The next letter is August 15th, 1888. (Reads).
EXHIBIT No. 26: Letter August 15th, 1888, Drinkwater to Bradley.

EXHIBIT No. 27: Letter August 16th, 1888, George M. Clark to Hon.
J. H. Pope.

MR. JONES: The next is August 22nd, it is also from Mr. Clark to 10
Mr. Drinkwater, they are officials of the defendant company.

MR. TILLEY: 1 think I would put it in to show the sequence of
things. (Exhibit read).

EXHIBIT No. 28: Letter, August 22nd, 1888, Clark to Drinkwater.
EXHIBIT No. 29: Letter August 30th, 1888, Clark to Bradley.

EXHII)BIT No.30: Letter, August 30th, 1888, Clark to Hon. J. H.
ope.
HIS LORDSHIP: What is the date of your short line, Montreal to
Saint John?
888MR' FLINTOFT: We started operating to Saint John about 1887 or 2¢
1888.

MR. TILLEY: Your Lordship will find a reference to that in one of
these letters, saying the short line is just about ready to be operated. So
it was about this date.

(Letter of May 15th, 1888, Exhibit No. 15).

EXHIBIT No. 31: Letter August 30th, 1888, Clark to Pope (Marked
“Private”.)

HIS LORDSHIP: Did not the Montreal Company have an exclu-
sive right? How did the Western come in?

MR. TILLEY: Your Lordship will remember one letter said the 30
Montreal had let the Western build.

HIS LORDSHIP: But did they or did they not have an agreement
by the Montreal?

MR. TILLEY: No, they built.
HIS LORDSHIP: They were just in there as a sort of squatter?
MR. TILLEY: Well they were a foreign squatter.

HIS LORDSHIP: There is no title between the two?
58
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MR. TILLEY: There are agreements, the agreements will come in. RECORD

They had not an agreement before they built but they ultimately got one. In the

EXHIBIT No. 32: Letter August 30th, 1888, Clark to Sir John A. Exchequer Court
Macdonald. (Marked “Private”). of Canada

EXHIBIT No. 33: Letter June 21st, 1889, Schreiber to Hosmer. No. 3

MR. TILLEY: Neither side have been able to find the letter to which Plaintiff’s
that is a reply. Evidence

HIS LORDSHIP: Do you construe that only with respect to work Exhibits
that would involve the construction of the line? He does not touch the Jan. 16, 1929.
10 right itself? (Contd.)

MR. JONES: Except that it implies that the request was to build
outside the fence.

MR. TILLEY: There is no complication about that, it is an applica-
tion for assistance in the construction.

HIS LORDSHIP: That deals only with the construction, not the
right?

MR. TILLEY: 1I-do not think so.

MR. JONES: It explains the different communications afterward
in regard to these rights.

20 MR. TILLEY: I think it is desirable to put it in.

HIS LORDSHIP: At that time he was the Chief Engineer but not
the Manager?

MR. FLINTOFT: Yes, he was General Manager up to 1892.

HIS LORDSHIP: He says Mr. Pottinger was Superintendent, not
General Manager.

MR. RAND: In 1892 Mr. Pottinger became General Manager.

EXHIBIT No. 34: Letter, July 29th, 1889, C. R. Hosmer to
J. F. Richardson.

MR. JONES: He was a local man at Saint John.

30 HIS LORDSHIP: This letter seems to be a point, the word “now”
seems to imply that they had come to terms, had come to some decision,
and that they were now dealing with the construction.

MR. JONES: But they are constructing altogether outside the right-
of-way now.

MR. TILLEY: Your Lordship is quite right, it shows that in order

to get on they decided they better build outside the right-of-way. There
was all this complication.

MR. JONES: This relates altogether to their line outside.
)
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HIS LORDSHIP: You are agreed that it means building outside the
railway fence?

MR. TILLEY: Right, and they were helping us in constructing at
that point.

HIS LORDSHIP: Yes, transportation of poles.

MR. TILLEY: There seemed to be difficulty and delay about get-
ting consent. And your Lordship will remember that we afterward com-
menced to move from outside to inside.

EXHIBIT No. 35: Letter AuguSt 13th, 1889, Richardson to Hosmer.

EXHIBIT No. 36: Letter, September 10th, 1889, Hosmer to 10
Richardson.

MR. TILLEY: We have not found the letter of the 8th.

EXHIBIT No. 37: Letter, September 17th, 1889, Hosmer to
Richardson.

(Court adjourned at 1 p. m. until 2.30 p.m.)

AFTERNOON SESSION—January 16th, 1929.

MR. JONES presented and read the following Exhibits:

EXHIIBIT No. 38: Letter, September 18th, 1889, Hosmer to Brad- 20
ey.

EXHIBIT No. 39: Letter, September 24th, 1889, Bradley to Drink-
water.

EXHIBIT No. 39-A: Memorandum accompanying above letter.

EXHIBIT No. 40: Letter, October 7th, 1889, Hosmer to Richardson.
EXHIBIT No. 41: Letter, October 13th, 1889, Richardson to Hosmer.
EXHIBIT No. 42: Letter, October 14th, 1889, Hosmer to Richardson.

MR. TILLEY: That refers to a letter of the 11th, perhaps that had
better go in.

EXHIBIT No. 43: Letter, October 11th, 1889, Richardson to Hosmer.

MR. TILLEY: Mr. Clinch referred to there was a Western Union 30
representative.

EXHIBIT No. 44: Letter, October 14th, 1889, Hosmer to VanHorne.
EXHIBIT No. 45: Letter, October 24th, 1889, Hosmer to Richardson.

EXHIBIT No. 46: Letter, November 6th, 1889, Richardson to
Hosmer.
»
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EXHIBIT No. 47: Letter, November 7th, 1889, DeBoo, Intercolo-
nial Railway Track Office, Moncton, to Richardson.

EXHIBIT No. 48: Letter, November 8th, 1889, Richardson to
Hosmer.

EXHIBIT No. 49: Letter, November 11th, 1889, Hosmer to
Richardson.

EXHIBIT No. 50: Letter, November 15th, 1889, Bradley to Sedg-
wick, Deputy Minister of Justice.

EXHIBIT No. 51: Letter, 12th December, 1889, Sedgwick to
Bradley.

EXHIBIT No. 52: Letter, January 7th, 1890, Bradley to Schreiber.

HIS LORDSHIP: I do not know that I understand the letter of the
Deputy Minister. He says, Instruct to remove the poles. Does he mean
that there should be instruction to that effect given on behalf of the Gov-

ernment so as to protect themselves as between the Montreal Telegraph
and the C. P. R., and no more?

MR. TILLEY: Protect the Government.

HIS LORDSHIP: But Bradley seems to go further than that letter
goes when he writes to Schreiber.

MR. TILLEY: That is the way it strikes me.

EXHIBIT No. 53: Letter, January 7th, 1890, Bradley to
Drinkwater.

EXHIBIT No. 54: Letter, January 8th, 1890, Schreiber to Pottinger.

EXHIBIT No. 55: Letter, January 13th, (evidently 1890, but date
is not on it) Drinkwater to Bradley.

EXHIBIT No. 56: Letter, January 15th, 1890, Hosmer to Richardson.
EXHIBIT No. 57: Letter, January 31st, 1890, Hosmer to Richardson.

HIS LORDSHIP: What do you understand by the position now?
I understand from this correspondence of Hosmer and the rest, so far
they received orders to remove, but by Exhibit 46 Richardson advises
Hosmer that they have moved 92 poles.

MR. RAND: They removed some of them apparently, but not all.

MR. TILLEY: Idonot know what that means, it might mean one
thing or the other.

HIS LORDSHIP: They would not have re-set 92 poles for pleasure.

MR. JONES: These poles perhaps were further outside the fence
than the farmers were ready to have them, and they were set closer to the
fence.

&%
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EXHIBIT No. 58: Letter, February 4th, 1890, Archibald to Pottinger.

EXH(I}BIT No. 59: Letter, February 10th, 1890, Hosmer to A. B.
ray.

EXHIBIT No. 60: Letter, February 17th, 1890, Archibald to Pot-
tinger.

HIS LORDSHIP: All this time do you understand that the C. P. R.
were supposed to put those poles outside the fence and occasionally they
would put some inside, and this order is with reference to the exceptional
poles that have been put inside.

MR. JONES: I gather that it refers to both outside and inside. At 10
that time the railway complained because the company had some poles
too close to the fence, but that the right-of-way OF the railway extends
outside the fence.

HIS LORDSHIP: That is the fence was not the true limit. But you
must be taking for granted that the C. P. R. were putting those poles out-
side of the railway fence, and through some circumstance they were put-
ting a few inside, and these orders from headquarters were to remove
only those that were inside. Or did the C. P. R. at that time undertake to
place their poles inside the railway right-of-way?

MR. TILLEY: No, I think the telegraph line at that time was being 20
constructed, speaking generally, outside the railway property. As 1
gather, and I think Mr. Jones is in agreement with me on it, the corres-
pondence mainly concerns poles thal were put outside the fence but that
the railway company said, Even when you are outside the fence you are
so close to the centre line of the railway that you are really on our righl-
of-way, therefore you must get them back farther from the fence. And
the question may have related to some that were inside. So that prob-
ably they were poles of both classes. But we are in agreement that down
to this point of time we were professing to build a line outside the rail-
way. Speaking generally that is so, and this is an order to take whatever 80
poles are on the right-of-way, be they inside the fence or outside—

HIS LORDSHIP: You were not at that time attempting to build on
the 1. C. R.?

MR. TILLEY: No, that is right, we were going to a good deal of ex-
pense in connection with that.

EXHIBIT No. 61: Letter, February 17th, 1890, Bradley to Sedgwick.
EXHIBIT No. 62: Letter, March 1st, 1890, Richardson to Hosmer.
EXHIBIT No. 63: Letter, March 3rd, 1890, Schreiber to Pottinger.

MR. FLINTOFT: I may say I saw the original of that at Moncton,
and I have a notation “Statement sent 29/5/90.” 40

EXHIBIT No. 64: Letter, March 4th, 1890, Archibald to Pottinger.
)



EXHIBIT No. 65: Letter, May 14th, 1890, Schreiber to Pottinger. RECORD

EXHIBIT No. 66: Letter, March 1st, 1890, Richardson to Hosmer. In the
Exchequer Court

EXHIBIT No. 67: Letter, March 28th, 1890, Charles Tupper to of Canada
Hosmer. -

EXHIBIT No. 68: Letter, June 18th, 1890, Bradley to Sedgwick. Plainﬁ;‘,ss

MR. TILLEY: We have not found that statement. The information Evidence

no doubt would be based on the enclosure, and we will come to the infor- .-~
mation in a short time. They brought an action. Jan. 16, 1929,

EXHIBIT No. 69: Letter, July 8th, 1890, Archibald to Pottinger. (Contd.)

10 EXHIBIT No. 70: Letter, September 5th, 1890, Hosmer to Dwight.

(Mr. Dwight was an officer of the Great North Western Telegraph
Co.)

MR. FLINTOFT: They were operating the Montreal Telegraph
Company. .

HIS LORDSHIP: The Great North Western was separate from the
Western Union?

MR. TILLEY: It was owned by the Western Union but it was a sep-
arate company.

MR. RAND: There is a statement to that effect in one of the letters,
20 but is that established?

MR. FLINTOFT: We can give evidence of that.

EXHIBIT No. 71: An Information in this Court, filed September
10th, 1890.

HIS LORDSHIP: “2700 poles,” that would correspond with the
statement we have not got?

MR. TILLEY: It must be.
HIS LORDSHIP: Was that ever brought to judgment?

MR. JONES: No, my lord. There is some further correspondence
relating to it, it was apparently allowed to die. Some representations
were made to certain parties.

HIS LORDSHIP: Asserting your rights, and then it was not pressed
to judgment.

MR. TILLEY: Oh more than that. By arrangement is was all with-
drawn.

MR. JONES: We will come to it and see just what happened.

EXHIBIT No. 72: Letter, September 16th, 1890, Dwight to Hosiner.
”..
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HIS LORDSHIP: Does that confirm the advice of the Deputy Min-
ister? I take him to mean, We have got to take a position, place our-
selves in a position that the Great North Western can never find fault.

MR. TILLEY: Yes, thatis the point. The reason we did not get the
consent in the first place was, there may be opposition.

HIS LORDSHIP: And the Crown is trying to take away from them
any right of complaint. I saw that in the Deputy Minister’s letter, but it
does not seem to have been grasped by Mr. Bradley.

MR. TILLEY: Not quite. But your Lordship will see more of that
as we go on. 10
EXHIBIT No. 73: Letter, September 19th, 1890, Hosmer to Dwight.

EXHIBIT No. 74: Letter, September 22nd, 1890, VanHorne to Sir
John A. Macdonald.

MR. TILLEY: Sir John was then Prime Minister and Minister of
Railways.
EXHIBIT No. 74-A: An endorsement on above letter.

MR. SCOTT: It is in Sir John’s handwriting on the original.

EXHIBIT No. 75: Letter, September 24th, 1890, from Sir John A.
Macdonald to Sir John Thompson.

EXHIBIT No. 76: Letter, Seplember 29th, 1890, Hosmer to Dwight. 20

EXHIBIT No. 77: Letter, October 9th, 1890, Sir John A. Macdonald
to VanHorne.

EXHIBIT No. 78: Letter, March 13th, 1891, Townshend to Sir
Charles Tupper.

EXHIBIT No. 79: Letter, March 16th, 1891, Sir Charles Tupper to
VanHorne.

EXHIBIT No. 80: Letter, March 19th, 1891, Hosmer to VanHorne.

EXHIBIT No. 81: Letter, March 24th, 1891, Hosmer to Sir Charles
Tupper. -

EXHIBIT No. 82: Letter, July 31st, 1891, Schreiber to Pottinger. 30
EXHIBIT No. 83: Letter, August 5th, 1891, Pottinger to Snider.

EXHIBIT No. 84: Letter, August 14th, 1891, Bradley to Deputy
Minister of Justice, (Sedgwick).

EXHIBIT No. 85: Letter, August 17th, 1891, Sedgwick to O’Connor.
EXHIBIT No. 86: Letter, August 25th, 1891, O’Connor to Sedgwick.

EXHIBIT No. 87: Letter, August 28th, 1891, A Power for the De-
puty Minister of Justice to Secretary Department Railways and

Canals.
. ro@
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EXHIBIT No. 88: Letter, September 7th, 1891, Bradley to Deputy = RECORD
Minister of Justice. In the

EXHIBIT No. 89: Letter, September 21st, 1891, Bradley to Sedg- Exchequer Court

wick. of Canada
HIS LORDSHIP: It is understood that the Western Union had a No. 3
franchise over a part? Plaintiff’s

MR. TILLEY: There are other franchises to be put in, other docu- Evidence
ments we will have to deal with later. Their rights were not exclusive, N0 gypibirs

monopoly. Jan. 16, 1929.
10 HIS LORDSHIP: Yes, over part of it, we have that. (Contd.)

. 17, 1929.
MR. TILLEY: There is a letter of September 11th, 1891, that is re- Jan
ferred to in that letter of September 21st, that I think ought to go in.

MR. SCOTT: We have a precis, taken from the Department of Rail-
ways and Canals, of the receipt of thatletter. We have not the original.

EXHIBIT 90: Precis of letter, dated September 11th, 1891, from
Minister of Justice to Department of Railways and Canals, re
Queenv. C.P.R.

MR. JONES: It is from the Minister of Justice, and it is taken from
the journals of the Department of Railways and Canals, so presumably
20 it went to them.

EXHIBIT No. 91: Letter, November 27th, 1891, G. M. Clark to
Robert Sedgwick.

EXHIBIT No. 92: Letter, December 10th, 1891, Hosmer to Dwight.

EXHIBIT No. 93: Telegram, December 12th, 1891, Dwight to
Clinch, Superintendent at Saint John, with telegram of same date
from D. M. Sutherland to Dwight.

EXHIBIT No. 94: Letter, December 12th, 1891, Dwight to Hosmer.
HIS LORDSHIP: All the time confined to the poles already erected.
EXHIBIT No. 95: Letter, December 16th, 1891, Clark to Sedgwick.

30 1929)(A't 4.30 p.m. January 16th, adjourned to 10.30 a.m. January 17th,

Thursday, January 17th, 1929, 10.30 A.M.

MR. JONES: TIhave here the original of Exhibit No. 75, it was under-
stood yesterday that it would be handed in and attached to that exhibit.
N HISILORDSHIP: This has nothing to do with the case, it is only

istorical.

]
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When did you put all your poles on the right-of-way? PerhapsIam
anticipating. Have you not got today all your poles on the right-of-way?
MR. TILLEY: Substantially.

HIS LORDSHIP: With some exceptions due to topography. When
did you put them on?

MR. TILLEY: At various dates.
. 191}'1718 LORDSHIP: From Sussex to Moncton, for instance, was only
in .

MR. TILLEY: That was just that particular case.

HIS LORDSHIP: And the others were done—? 10
MR. TILLEY: Earlier, following these negotiations.

HIS LORDSHIP: It is all linked together. These that were there
at the beginning were never removed ?

MR. TILLEY: That is right.
MR. JONES: Will that be attached to the former exhibit?
HIS LORDSHIP: Is there any object?

MR. TILLEY: I think it is important to show that that memo is
qui(tie a separate memo, and we cannot tell from any date when it was
made.

HIS LORDSHIP: “This is an unimportant matter.” 1 take it Sir 20
John, who was a very practical man, meant, What does it matter if they
put a few poles on our right-of-way? It is a trivial matter.

MR. TILLEY: I would like to develop that later.
HIS LORDSHIP: The Crown can only speak by Order-in-Council.

MR. TILLEY: No, my lord the Crown can speak in various ways.
We will have to argue that.

HIS LORDSHIP: You will reverse the old jurisprudence of the pre-
rogatives of the Crown.

MR. TILLEY: No, my lord, reverse nothing.
(MR. JONES, continues the presentation and reading of the follow- 8¢
ing exhibits) :—
EXHIBIT No. 96: Letter, dated December 21st, 1891, Hosmer to
Dwight.

EXHIBIT No. 97: Letter, July 4th, 1892, Kent to Hosmer. (Mr.
Kent was Superintendent of the defendant Company’s line at
Saint John.)

EXHIBIT No. 98: Letter, July 14th, 1892, T. Trudeau, Acting Secre-
tary, Dept. Railways and Canals, to Sedgwick.

50



EXHIBIT No. 99: Letter, August 11th, 1892, Pottinger to Snider.
(See Exhibit 99-A filed later).

59

RECORD
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EXHIBIT No. 100: Letter, August 27th, 1892, Trudeau to Sedgwick. Exrchequer Court

EXHIBIT No. 101: Letter, August 31st, 1892, Clark to Sedgwick.

HIS LORDSHIP: When it refers to “this action” that is the action
on the Information, copy of which has been filed, and the one referred
to by Sir John Macdonald?

MR. JONES: Yes, my lord.
HIS LORDSHIP: There is no new action.

10 MR. JONES: In that Exhibit No. 100 Mr. Rand reminds me that
Hammond River is on the line between Sussex and Saint John, the main

line. by
EXHIBIT No. 102: Letter, September 22nd, 1892, P.W.S. (Snider)
to James Kent. (Both C. P. R. men).
EXHIBIT No. 103: Letter, November 16th, 1892, Trudeau to Deputy
Minister of Justice.
EXHIBII'{I‘ No. 104: Letter, November 19th, 1892, Trudeau to Sedg-
wick.
EXHIBIT No. 105: Letter, November 26th, 1892, Borden & Co. to
20 Deputy Minister of Justice.
EXHIBIT No. 106: Letter, November 29th, 1892, Hosmer to Bor-
den & Co.

EXHIBIT No. 107: Letter, December 14th, 1892, Borden & Co. to
Deputy Minister of Justice.

EXHIBIT No. 108: Letter, December 14th, 1892, G. M. Clark to
Borden & Co.

HIS LORDSHIP: Are they assignees, were they not lessees?
MR. RAND: It does not appear yet.
HIS LORDSHIP: I think it was a lease for 97 years.
30 MR. TILLEY: I am assuming that those will be put in.
MR. RAND: We have not got them.
HIS LORDSHIP: 1 think about 1881.

MR. TILLEY: Yes, quite right. We will straighten that out, but we
have not got the document yet.

HIS LORDSHIP: Assignee would raise a question that would not
be raised with a lessee. Could they assign the right in perpetuity? Would
not that right be, if I may use the word, personal? Of course they could
lease, and the lessee could exercise the same rights as the lessor.

%

of Canada

No. 3
Plaintiff’s
Evidence

Exhibits
Jan. 17, 1929,
(Contd.)



60

RECORD
In the

Exchequer Court

of Canada

No. 3
Plaintiff’s
Evidence

Exhibits

Jan. 17, 1929

(Contd.)

MR. TILLEY: My own recollection is it was a lease. We will have
to straighten that out.

EXHfBIT No. 109: Letter, December 17th, 1892, Borden & Co., to
Deputy Minister of Justice.

EXHIBIT No. 110: Letter, December 20th, 1892, Clark to Sedgwick.

EXHIBIT No. 111: Letter, December 23rd, 1892, J. H. Balderson,
Secretary Department of Railways, to Deputy Minister of

Justice.
EXHIBIT No. 112: Letter, December 27th, 1892, Sedgwick to Borden
& Co. 10
EXH‘%‘B(I:T No. 113: Letter, January 10th, 1893, Sedgwick to Borden
o

EXHIBIT No. 114: Letter, January 14th, 1893, Borden & Co.,
Deputy Minister of J ustice.

HIS LORDSHIP: They were holding that action as a sword of
Damocles over your head?

MR. TILLEY: No, this was a new action for poles between Stellar-
ton and New Glasgow.

HIS LORDSHIP: You think it meant another action?
MR. TILLEY: Yes, my lord, we both agree on that. 20
MR. JONES: I think it did in reference to that particular line.

EXHIBIT No. 115: Memorandum of January 20th, 1893, from the
Department of Justice (not signed) to the Secretary, Depart-
ment of Railways and Canals.

HIS LORDSHIP: That exclusive right of the Montreal Telegraph
Company is still extant? Has it ever been released?

MR. RAND: Not up to the time of this suit, that we know of.
EXHIBIT No. 116: Letter, March 9th, 1893, Hosmer to Schreiber.

MR. TILLEY: Your Lordship will appreciate that this is a new ex-
tension. 30

HIS LORDSHIP: These are additional lines after the main line.

MR. TILLEY: Yes, but it is the first time this particular line was
built. This particular line was never built off the right-of-way and then
moved in, this was originally built on the right-of-way, following this
arrangement now made.

HIS LORDSHIP: You say subsequent to that the C. P. R. did out
their poles on the right-of-way?
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MR. TILLEY: Yes. But this is not a piece of the line that was ori-
ginally built off the right-of-way and then moved in. When it was built
it was built on the right-of-way.

HIS LORDSHIP: And not covered by the first Information?

MR. TILLEY: Not covered by the first Information, therefore we
took it up separately at this stage to get their consent.

HIS LORDSHIP: You might add to the general information that the
rights of the Montreal Telegraph Company did not operate on this parl.

MR. TILLEY: It was not in force on this part.

10 MR. JONES: We have opinions from the Justice Department stat-
ing where in its judgment it was then in force, and as I recollect it did not
in their view apply to this.

HIS LORDSHIP: It depends what contract the Montreal Telegraph
Company had at that time.

MR. JONES: The Montreal agreement of 1870, that is the only
agreement. That isin. Later on we have other agreements.

EXHIBIT No. 117: Letter, March 10th, 1893, Schreiber to Hosmer.
EXHIBIT No. 118: Letter, March 13th, 1893, Hosmer to Schreiber.

HIS LORDSHIP: You told me yesterday that the Western Union
20 had been absorbed by—?

- MR. RAND: It was suggested that the Western Union controlled
the Great North Western.

MR. TILLEY: The Western Union is now the Canadian National.

MR. RAND: Itisonly a certain portion of the Western Union lines
in the Maritime Provinces that has been taken over lately.

MR. TILLEY: We will have to get the documents, but your Lord-
ship will appreciate the difficulty both sides have had in getting hold of
these old documents. There are a lot we cannot find.

HIS LORDSHIP: When Mr. Schreiber writes there of the Western
30 Union what does he mean? The Western Union came and operated on
this part that was reserved by the Montreal agreement.

MR. RAND: The agreements put in will show that in 1889 an
agreement was made between the Crown and the Western Union govern-
ing the pole line east of New Glasgow to Sydney.

HIS LORDSHIP: That was territory which was distinct from that
on which the Montreal Telegraph had rights?

MR. RAND: Yes, distinct from the Montreal agreement.
&b
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MR. TILLEY: Yes, this is a different piece of line under different
conditions, that we are coming to now. The Western Union had rights
there, but not exclusive.

EXHIBIT No. 119: Letter, March 20th, 1893, Hosmer to Dickenson,
Superintendent Commercial Cable Co., Canso.

EXHIBIT No. 120: Letter, March 27th, 1893, Hosmer to George G.
Ward of the Commercial Cable Co., New York.

EXHIBIT No. 121: Letter, March 27th, 1893, Hosmer to Dickenson.
EXHIBIT No. 122: Letter, April 5th, 1893, Hosmer to Ward.

EXHIBIT No. 123: Letter, May 4th, 1893, E. L. Newcombe, Deputy 10
lgailnister of Justice to Secretary, Department Railways and
anals.

EXHIBIT No. 124: May 8th, 1893, Hosmer to Schreiber.

MR. TILLEY: I am producing to Mr. Jones another letter that has
just be(fi:n found and received by us today. It shows the difficulties we
are under.

EXHIBIT No. 125: Letter, May 27th, 1893, Balderson to Drink-

water.
MR. TILLEY: The Government cannot produce the agreement, no
one has succeeded in finding it. 20

MR. JONES: I doubt if it was ever signed.

M. TILLEY: We will come to the letter in which we transmitted
it back to the Government duly signed.

MR.JONES: Whether it was executed on the part of the Crown does
not appear. ’

MR. TILLEY: We executed it and sent it back to the Crown and
built our line. We have not a copy of it.

MR. RAND: I think the correspondence will show that they wrote
the Crown asking for a copy and nothing was done.

HIS LORDSHIP: We have got so far, that they had no objection g
provided they got that release. But there is no Order-in-Council.

MR. JONES: This letter refers to that particular section between
New Glasgow and Sydney.

MR. TILLEY: I do not know that I can agree to that. My friends
ought to be able to produce the document. But many of these docu-
ments, while drawn with regard to a certain section, contain clauses of
mutual accommodation elsewhere.

HIS LORDSHIP: Well we have not got it.

<ﬁ'
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MR. TILLEY: But your Lordship appreciates that the Crown are = RECORD
asking us to take the poles off that right-of-way, when we signed a docu- —

ment and returned it to the Crown in accordance with the Crown’s re- In the
quest, and built the line. Ex;’}eqc“:;ag:“"
HIS LORDSHIP: But that document only had reference to this: —
these Crown officers would say, Well, we have no objection provided No. 3
you give us indemnity that there will be no claim against us from the Flaintiff’s
Western Union. Evidence

MR. TILLEY: No, my lord, they say, We have a contract now with Exhibits
10 the Western Union, if you will enter into a similar contract with us you Jan. 17, 1929
can build. (Contd.)

HIS LORDSHIP: But Mr. Newcombe is asking for a bond of in-
demnity.

MR. TILLEY: But Mr. Newcombe is on the other part of the line
where the Montreal Company is supposed to have rights, and he is say-
ing, If you guarantee us against the claims of the Montreal. He is not
writing in regard to New Glasgow east.

MR. JONES: That is as I understand it.

HIS LORDSHIP: Ilink that No. 123 with No. 111. Am I right or
920 wrong?

MR. RAND: May I suggest that in the correspondence there is an
evident confusion of the original trespasses which were the subject
matter of the first Information, and the complaint with regard to New
Glasgow and Stellarton.

MR. TILLEY: I do not think there is confusion at all. 111 has
nothing to do with New Glasgow east.

HIS LORDSHIP: It is more general, “Intercolonial Railway,” but
I suppose that has to be read with the others.

MR. RAND: The letter of December 14th from Mr. Clark to Bor-

80 den & Co., refers to the permission that has been given some time before

by the Great North Western Company for the trespasses which were on

the main line, but did not include Stellarton and New Glasgow. Mr.

Clark is speaking generally of those original trespasses, but Stellarton-
New Glasgow was something new that arose later.

It will appear that the opinion of Mr. Newcombe was that the ex-
clusive Montreal agreement stopped at New Glasgow on the main line,
therefore east of New Glasgow the Government was not precluded from
entering into some sort of arrangement with a company other than the
Western Union.

40 MR. TILLEY: I think that is quite right. And then Mr. Newcombe
is saying, as to this portion where the Montreal may claim exclusive
rights have you got any bond or formal document from them?

o
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RECORD HIS LORDSHIP: You think this letter covers the whole thing?
In the MR. TILLEY: The whole thing that was covered by the Montreal
Exchequer Court agreement.
of szda MR. RAND: Oh yes, as regards the Montreal agreement up to New
No. 3 Glasgow, and then this proposed agreement east of New Glasgow is a
Plaintiff’s different matter.
Evidence. HIS LORDSHIP: Mr. Newcombe’s letter only covers anything with
Exhibits respects to the rights of the Montreal Telegraph Company?
Jan. 17, 1929, MR. RAND: I should think so.
(Contd.)

MR. TILLEY: Yes, because that company was the only company 10
that had exclusive rights anywhere.

MR. JONES: And they did not apply to this particular section.

HIS LORDSHIP: Then why are they asking for a similar release
from the Western Union?

MR. TILLEY: Not a release, a similar agreement, under which you
will build, as you got from the Western Union when they built. We say,
All right, send on your document.

HIS LORDSHIP: Have you got that document with the Western
Union?

MR. JONES: Yes, my lord, it is not in yet. 20

MR. TILLEY: That one with the Western Union seems to be the
basis of the agreement. When my friends come and ask your Lordship
to declare our rights from New Glasgow east your Lordship’s answer
would be, Find your agreement and you will have your rights.

MR. RAND: Perhaps the converse might be said, Produce your
doctilment The mere fact that the C. P. R. signed a document does not
settle it

EXHIBIT No. 126: Letter, June 26th, 1893, Kent to Richardson.
EXHIBIT No. 127: Letter, July 12th, 1893, Hosmer to Drinkwater.

MR. JONES: We have not been able to find the contract, and we 3¢
have exhausted every effort on both sides I understand.

find MR. SCOTT: I made every effort in the Department and could not
ind it. '

HIS LORDSHIP: You might have kept a copy.

MR. TILLEY: If we did we cannot find it.

EXHIBIT No. 128: Letter, July 21st, 1893, Kent to Richardson.
o



HIS LORDSHIP: There must have been some trouble about this, it
was transmitted for signature on the 22nd of May, and we are down to
the 21st of July and someone recognizes that it has not been signed.

MR. JONES: I suppose it would not be right to suggest now what
happened.

EXHIBIT No. 129: Letter, July 25th, 1893, Drinkwater to Balder-
son, Secretary, Department of Railways and Canals.

EXHIBIT No. 130: Letter, August 11th, 1893, Balderson to New-
combe.

10 EXHIBIT No. 131: Letter, August 27th, 1893, Richardson to Kent.
" EXHIBIT No. 132: Letter, August 31st, 1893, Kent to Richardson.
EXHIBIT No. 133: Letter, September 9th, 1893, Richardson to Kenl.

EXHIBIT No. 134: Letter, September 19th, 1893, Kent to
Richardson.

HIS LORDSHIP: The company must have inserted some clause in
that contract that was objectionable to the Government.

MR. TILLEY: No, we signed it as the solicitors prepared it.
HIS LORDSHIP: You might have made some alteration.

MR. TILLEY: There is no suggestion that we did. There would be
20 some correspondence or memorandum about it.

Your Lordship will see later on the terms of the Western Union
agreement, and I think you will see then that possibly certain privileges
were conferred on the Government if thev wanted to exercise them, but
not wanting to exercise them they did not bother, they had our contract,
and'if they wanted to exercise them they could. You will see the Wes-
tern Union contract when we come to it, it provides for certain services
and privileges. Probably it was not necessary for the Government to
sign it. And all we wanted to do was to build the lines, and we signed
the document they asked and built the line.

30 MR. RAND: I do not want your Lordship to understand that we
acquiesce in the suggestion of Mr. Tilley that there was ever a contract.
It requires two parties to a contract, and the only presumption that can
arise here, as we view it, is that it was never signed by the Minister. Ob-
viously it would require an Order-in-Council.

HIS LORDSHIP: Yes, that is my view, to give it true legal effect
an Order-in-Council would have to be passed authorizing some one to sign
this contract.

MR. TILLEY: It would be difficult to run a railway if they had to
have an Order-in-Council for every bargain they made.
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HIS LORDSHIP: That is the law.
MR. TILLEY: We will have to argue that later.
MR. JONES: At this stage I offer a memorandum that was omit-

ted. This was attached I think to Exhibit 99.

EXHIBIT No. 99-A: Memo from P. W. S. (Snider) to Kent of 16th
August, 1892.

MR. TILLEY: Apparently this is a memo that was attached to the

letter after it was received.

EXHIBIT No. 135: Letter, September 30th, 1895, Snider to Kent.

EXHIBIT No. 136: Letter, November 15th, 1895, Snider to J. J. 10
Wallace, General Freight Agent, Intercolonial Railway.

EXHIBIT No. 137: Letter, November 15th, 1895 Snider to Pottinger.
MR. TILLEY: Heatherton is a point east of New Glasgow.

EXHIBIT No. 138: Letter, November 4th, 1896, O’Connor & Hogg
to E. L. Newcombe, Deputy Minister of Justice.

EXHIBIT No. 139: Letter, August 28th, 1897, Pottinger to Snider.
EXHIBIT No. 140: Letter, September 1st, 1897, Snider to Pottinger.
EXHIBIT No. 141: Letter, September14th, 1897, Pottinger to Snider.

EXHIBIT No. 142: Telegram, September 19th, 1898, Pottinger to
Snider. 20

MR. JONES: That is between Truro and Halifax.

EXHIBIT No. 143: Letter, October 1st, 1898, Pottinger to Snider.
EXHIBIT No. 144: Letter, December 9th, 1899, Pottinger to Kent.
EXHIBIT No. 145: Letter, December 11th, 1899, Kent to Pottinger.
EXHIBIT No. 146: Letter, December 13th, 1899, Pottinger to Kent.
EXHIBIT No. 147: Letter, November 3rd, 1900, Snider to Jarvis.
EXHIBIT No. 148: Letter, December 25th, 1900, Snider to Kent.
MR. JONES: This seems to relate to a right to be got for the whole

system.

MR. TILLEY: Itis a letter written by a person who does not know g

the situation, and nothing was done on it. His information was clearly
inaccurate.

EXHIBIT No. 149: Letter, February 21st, 1901, Drinkwater to Kent.
EXHIBIT No. 150: Letter, February 19th, 1902, Snider to Kent.
HIS LORDSHIP: Who was Russell?
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MR. RAND: He was one of the officials of the I. C. R. at Moncton, I = RECORD

do not know his exact title. In the
MR. JONES: It will show from the statement we have had prepared Exchequer Court
of the officers, and the time during which they held office. of Canada
EXHIBIT No. 151: Letter, November 7th, 1903, Trackmaster to No. 3
Charles Rutherford. Plaintiff’s
Evid
EXHIBIT No. 152: Memorandum, November 16th, 1903, Godsoe o oc¢
“Mgr.” to Snider. Exhibits
) ) Jan. 17, 1929.
EXHIBIT No. 153: Letter, June 8th, 1904, Pottinger to Snider. (Contd.)
10 EXHIBIT No. 154: Letter, June 14th, 1904, Charles Robson to
Snider.

(Court adjourned from 1 p.m. to 2.30 p.m.)

AFTERNOON SESSION, Thursday, January 17th, 1929.

(MR. RAND continued the presentation and reading of the
Exhibits) :

EXHIBIT No. 155: Letter, October 18th, 1904, Jarvis to Snider.

HIS LORDSHIP: “at the end of the loading track,” would that be
20 still on the Government property?

MR. RAND: The loading platform I assume would be for the load-
ing of freight into freight cars.

EXHIBIT No. 156: Letter, February 11th, 1905, Kent to Snider.

EXHIBIT No. 157: Letter, March 8th, 1906, L. K. Jones to E. L.
Newcombe.

HIS LORDSHIP: When you speak of those branches does it apply
to the branches that where existing at the time they made the contract,
between Riviere du Loup and Halifax?

MR. Rand: Those that were in existence or under construction.

30 HIS LORDSHIP: Has the C. P. R. any poles between Chatham and
Fredericton?

MR. TILLEY: No, my lord, nothing that I know of.

EXHIBIT No. 158: Letter, June 21st, 1906, Jones to Newcombe.
g
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RECORD EXHIBIT No. 159: Letter, August 4th, 1906, from the Acting De-
In th puty Minister of Justice, it must be to the Department of Rail-
m the ways, it is in reply to Exhibit 158.
Exchequer Court .
of Canada EXHIBIT No. 160: Letter, August 29th, 1906, Y. C. Campbell to
No. 3 Manager C. P. R. Telegraph Co., North Sydney.
Plaintiff’s MR. RAND: Y. C. Campbell was Superintendent of the Truro and
Evidence Sydney Division of the railway.
Exhibits EXHIBIT No. 161: Letter, August 31st, 1906, Jones to Newcombe.
Jan. 17, 1929. MR. RAND: The suggestion is that a telephone line is a telegraph

(Contd.) within the meaning of the agreement.

EXHIBIT No. 162: Telegram, September 7th, 1906, H. Mersereau 10
to Snider.

EXHIBIT No. 163: Telegram, October, 1906, Pottinger to W. B.
MacKenzie.

EXHIBIT No. 164: Memorandum, December 14th, 1906, Snider to
Robson.

EXHSIB_EIT No. 165: Telegram, December 13th, 1906, Pottinger to
nider.

EXHIBIT No. 166: Memorandum, December 14th, 1906, Snider to
Robson.

EXHIBIT No. 167: Letter, December 18th, 1906, Archibald (Road 20
Master of 1.C.R.) to Snider.

EXHIBIT No. 168: Letter, May 29th, 1907, Newcombe to Depart-
ment of Railways.

EXHIBIT No. 169: Letter, May 29th, 1907, Maher (C. P. R. Tele-
graph lineman) to Snider.

EXHIBIT No. 170: Letter, June 6th, 1907, Newcombe to Secretary,
Dept. of Railways and Canals.

EXHIBIT No. 171: Letter, June 22nd, 1907, Jones to Pottinger.
EXHIBIT No. 172: Letter, July 12th 1907, Jarvis to Snider.

EXHIBIT No. 173: Letter, November 1st, 1910, Mahon (Superinten- 30
dent) to Kent.

EXHIBIT No. 174: Letter, January 6th, 1911, Mahon to Kent.
EXHIBIT No. 175: Letter, January 18th, 1911, Mahon to Kent.
EXHIBIT No. 176: Letter, February 2nd, 1911, Kent to Mahon.
EXHIBIT No. 177: Letter, February 9th, 1911, Mahon to Brady.

MR. RAND: Westville is about three miles up the line from Stel-

larton.
)



EXHIBIT No. 178: Letter, February 20th, 1911, Brady to Mahon.
EXHIBIT No. 179: Letter, February 16th, 1911, Pottinger to Brady.
EXHIBIT No. 180: Letter, March 3rd, 1911, Pottinger to Brady.
EXHIBIT No. 181: Memorandum attached to previous exhibit.
MR. RAND: I think that is in Mr. Pottinger’s handwriting.

EXHIBIT No. 182: Letter, March 3rd, 1911, Pottinger to E. M.
Macdonald.

EXHIBIT No. 183: Letter, March 5th, 1911, E. M. Macdonald to
Pottinger.

10 HIS LORDSHIP: Did the I. C. R. have their own telegraph poles
and wires for the purpose of their operation?

MR. RAND: I think they had wires on the Western Union poles.

MR. TILLEY: There were facilities given, they did not build a line
of their own, they acquired facilities of some kind, and this was their
means of getting them.

EXHIBIT No. 184: Letter, March 7th, 1911, E. M. M. to Pottinger.

MR. RAND: There is a memo in Mr. Pottinger’s handwriting on the
letter, “We agreed to this in Board.”

EXHIBIT No. 185: Minute of meeting of . the Managing Board,

20 EXHIBIT No. 186: Letter, March 7th, 1911, Mahon to D. A. Story,
General Freight Agent, 1. C. R.
March 10th, 1911.

EXHIBIT No. 187: Letter, March 8th, 1911, Story to Mahon.
EXHIBIT No. 188: Letter, March 13th, 1911, Brady to Mahon.
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MR. RAND: The Board at that time was Messrs. Campbell, Pottin-

ger, Tiffin, Brady and Caron.

EXHIBIT No. 189: Letter, March 14th, 1911, Pottinger to E. M.
Macdonald.

MR. RAND: There is a memorandum on this letter in Mr. Pottin-

30 ]g)erl’)s”writing “Mr. Colclough, we will get out these papers for Mr. Caron.

EXHIBIT No. 190: Letter, March 16th, 1911, Pottinger to Brady.

EXHIBIT No. 191: Letter, March 18th, 1911, D. McNicoll to E. M.
Macdonald.

MR. TILLEY: We have not been able to find that letter of 16th
March.

EXHIBIT No. 192: Letter, March 20th, 1911, McNicoll to Pottinger.
[
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RECORD EXHIBIT No. 193: Memorandum in Mr. Pottinger’s handwriting,
In the undated, of having seen Mr. Brady 4/4/11.
Exchequer Court EXHIBIT No. 194: Letter, April 7th, 1911, Pottinger to McNicoll.
of Canada MR. RAND: Westville is three miles from Stellarton. Evidently
No. 3 they connected the main line from Truro to New Glasgow with the West-
Plaintiff’s ville to Pictou line, and in order to do that they had to carry the line over.
Evidence EXHIBIT No. 195: Letter, April 7th, 1911, Pottinger to T.C. Burpee.
Exhibits HIS LORDSHIP: Who was the President of that Board?
Jan. 17, 1929.

MR. RAND: A. W. Campbell was Chairman, and Mr. Pottinger
Assistant Chairman. 10

EXHIBIT No. 196: Letter, April 12th, 1911, Pottinger to E. M.
Macdonald.

EXHIBIT No. 197: Letter, May 23rd, 1911, Sutherland to Mahon.
MR. RAND: Heatherton is between New Glasgow and Mulgrave.

EXHIBIT No. 198: Letter, October 28th, 1913, Bryson to
Mersereau. ’

EXHIBIT No. 199: Letter, October 31st, 1913, Mersereau.to
Godsoe.

EXHIBIT No. 200: Letter, April 25th, 1914 W. J. Camp, Asssistaﬁt
Manager, to Godsoe, Superintendent. 20

EXHIBIT No. 201: Letter, November 2nd, 1914, Brady to Godsoe.
MR. RAND: Orangedale is in Cape Breton.

EXHIBIT No. 202: Letter, November 6th, 1914, D. W. Mersereau
to H. Mersereau.

EXHIBIT No. 203: Letter, November 17th, 1914, Mersereau to
Godsoe.

EXHIBIT No. 204: Letter, November 17th, 1914, Godsoe to Brady.
EXHIBIT No. 205: Letter, December 4th, 1914, Hayes to Gutelius.
EXHIBIT No. 206: Letter, December 21st, 1914, Brady to Gutelius.

MR. TILLEY: This correspondence now leads up to the claim that 30
was ultimately made.

EXHIBIT No. 207: Letter, January 2nd, 1915, Gutelius to Kent.
EXHIBIT No. 208 : Letter, January 7th, 1915, Kent to Godsoe.
EXHIBIT No. 209: Letter, January 21st, 1915, Godsoe to Kent.
EXHIBIT No. 210: Letter, January 23rd, 1915, Kent to Gutelius.

EXHIBIT No. 211: Letter, February 2nd, 1915, Gutelius to Brady.
v

(Contd.)



EXHIBIT No. 212: Letter, February 2nd, 1915, Gutelius to Kent.
HIS LORDSHIP: At that time there was no Commission?
MR. RAND: No, my lord, Mr. Gutelius was the General Manager.

EXHIBIT No. 213: Letter, April 12th, 1915, Gutelius to Manager
of Telegraphs, C. P. R., Montreal.

EXHIBIT No. 214: Draft agreement sent by Mr. Gutelius.

(Court adjourned at 4.30 p.m. Thursday, January 17th to 10.30 a.m
Friday, January 18th, 1929).

10

Friday, January 18th, 1929, 10.30 A.M.

(MR. RAND continues the presentation and reading of Exhibits):

EXHIBIT No. 215: Letter, May 4th, 1915, Gutelius to Manager C. P.
R. Telegraphs.

EXHIBIT No. 216: Letter, May 11th, 1915, McMillan (Manager .

Telegraphs) to Gutelius.

HIS LORDSHIP: All these letters have no bearing except to show
that you were not treated in a hostile way. Is there any other object?

MR. TILLEY: These letters my friend is putting in now have noth-
20 ing to do with the matter we are concerned with, except merely showing
that we were facilitating—

HIS LORDSHIP: That they were not hostile. I do not know
whether you call that facilitating. They were fixing rates.

MR. TILLEY: For the purpose of maintaining and repairing and
constructing and so on. It shows they knew what we were doing and
were in touch with the work.

MR. RAND: I understood at the commencement that this whole
series of communications was to be put in to show the history of the
matter.

30 HIS LORDSHIP: And the deductions to be taken from the history.

MR. TILLEY: Ido not know that it becomes necessary to put in the
whole correspondence.

MR. RAND: I might point outat this time that facilitating the work
of the line does not by any means imply that the line is on the railway

property.
e
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HIS LORDSHIP: 1 supgose you are goingto argue that they are doing
all this in a special atmosphere which is conciliatory instead of hostile?

MR. RAND: May I point out that this particular agreement arose
as the result of a protest by Mr. Hayes at the low rates being charged.

HIS LORDSHIP: Yes, they say, we will not let you travel on our
road for nothing.

MR. RAND: Yes, therefore we want you to pay more.

HIS LORDSHIP: No, want you to pay. No more passses.

MR. RAND: And higher charges for boérding cars.

MR. TILLEY: We had always paid, and they wanted more money. 10

HIS LORDSHIP: They wanted money, when you were travelling
on passes.

MR. TILLEY: It was more than passes, they were hauling our
material and taking our men, and they wanted increased remuneration.
I do not see that it has much to do with what we are concerned with.

MR. RAND: Well I think a letter or two will show.

EXHIBIT No. 217: Letter, May 13th, 1915, Manson (Assistant to
Vice-President C. P. R.) to McMillan.

EXHIBIT No. 218: Letter, June 15th, 1915, Gutelius to McMillan.
EXHIBIT No. 219: Letter, June 22nd, 1915, McMillan to Gutelius. 20
EXHIBIT No. 220: Letter, September 29th, 1915, Gutelius to

- McMillan.

EXHIBIT No. 221: Letter, December 3rd, 1915, Gutelius to
McMillan.

EXHIBIT No. 222: Letter, January 15th, 1916, Gutelius to
McMillan.

EXHIBIT No. 223: Letter, February 4th, 1916, McMillan to
Gutelius.

EXHIBIT No. 224: Memo of March 6th, 1916, for F. P. Gutelius,
signed by J. McMillan, re Exchange privileges. 30

EXHIBIT No. 225: Letter, March 15th, 1916, McMillan to Gutelius.

MR. RAND: That “gap of 46 miles” your Lordship will remember
is the section between Sussex and Moncton.

EXHIBIT No. 226: Memo of June 9th, 1916, for Mr. Gutelius, ap-
parently prepared by—

MR. TILLEY: I should say it is by Mr. McNeillie. He was Superin-
tendent for the Intercolonial at Moncton at that time.
-]



MR. RAND: We will find out exactly what his position was.

MR. FLINTOFT: I am informed that he was General Superinten- |

dent. HisinitialsarelJ. K.
HIS LORDSHIP: When did the running rights end?

MR. RAND: May I say, my lord, that there was never any other ar-
rangement than this, that the cars of the C. P. R. trains that ran from
Montreal to Saint John were carried through from Saint John to Halifax,
but the operation was entirely a Government Railway operation, it was a
Government Railway locomotive and train crew.

10 That was abrogated somewhere about 1900.

MR. TILLEY: It does not come into this at all, there is no connec-
tion. Nothing to do with this case.

HIS LORDSHIP: Nothing to do with your short line right-of-way?

MR. TILLEY: When we got the short line to Saint John we car-
ried our telegraph system on from there.

HIS LORDSHIP: I had in mind that this originated because you
had the right to travel on the I.C.R. with your own trains.

MR. TILLEY: No, there is no connection at all.

HIS LORDSHIP: It had no connection with the operation of any
20 of your trains?

MR. TILLEY: No connection with the operation of any of our
trains on the Intercolonial.

MR. RAND: No, it had no connection whatever.

HIS LORDSHIP: It mentions the use of stations, I suppose that
does not arise in this case.

MR. RAND: No, my lord.

HIS LORDSHIP: You are asking now that they remove their
poles or pay you a certain amount for allowing them there. But you do
not mix the right to use the stations to operate the line?

30 MR. RAND: No, I do not think that entérs into it.
EXHIBIT No. 227: Letter, October 18th, 1916, Hayes to Gutelius.

EXHIBIT No. 228: Letter, October 31st, 1916, Gutelius to
McMillan.

HIS LORDSHIP: This is the first time that you are called tres-
passers.

MR. TILLEY: Yes, and your Lordship will see that the letters that
preceded it form the basis on which that statement is made, and the basis

1s that we were there by consent. 2
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MR. JONES: Well that is for argument.

EXHIBIT No. 229: Letter, November 3rd, 1916, from Assistant
Manager Camp to Fraser, C. P. R. Superintendent at Saint John.

EXHIBIT No. 230: Letter, November 15th, 1916, Fraser to Camp.
HIS LORDSHIP: He is referring to what was done in the past?
MR. RAND: Yes, my lord.

HIS LORDSHIP: Does that mean that they gradually came inside
the fence?

MR. RAND: During those years.

EXHIBIT No. 231: Telegram, December 27th, 1916, Camp to 10
Fraser.

MR. FLINTOFT: We do not seem to have that original sketch.

EXHIBIT No. 232: Letter, November 16th, 1916, F. Cochrane,
Minister of Railways, to Gutelius.

HIS LORDSHIP: That letter of the 14th you have not got.
MR. RAND: No, my lord.

EXHIBIT No. 233: Letter, December 28th, 1916, McMillan to
Fraser marked ‘“Private.”

HIS LORDSHIP: Is that right, that Mr. Gutelius took charge May
1st, 19137 20

MR. RAND: Yes, until 1917.

HIS LORDSHIP: I do not understand that, because Mr. Gutelius
did write to Mr. McMillan on the 31st of October, 1916.

MR. RAND: But he says this work was carried on in 1914, which
was a year after Mr. Gutelius came, and he says in that time there was no
protest.

EXHIBIT No. 234: Letter, December 6th, 1916, Fraser to Camp.
HIS LORDSHIP: Is that of that date?

MR. RAND: 1 assumé SO.

. I;IS LORDSHIP: Have these poles been put on the right-of-way 80
since

MR. RAND: The Sussex to Moncton have, they were rebuilt in 1917.
EXHIBIT No. 235: Letter, January 1st, 1917, Fraser to McMillan.

HIS LORDSHIP: Of course that is all hearsay.
Lyl
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MR. RAND: Yes, and your Lordship will remember that the right to =~ RECORD
object to the introduction of this correspondence was preserved. That —

is not only hearsay, but at that time Mr. Pottinger was not in the Govern- In the
ment service. Exd}eqéter g ourt
0 anaaa
EXHIBIT No. 236: Telegram, January 11th, 1917, McMillan to —
Gutelius. , o I\.I;', 3
EXHIBIT No. 237: Telegram in reply, same date, Gutelius to Eade
EXHIBIT No. 238: Letter, February 2nd, 1917, McMillan to Exhibits
10 Gutelius. Jan.( clfﬁtég)zg’

EXHIBIT No. 239: Draft, May 17th, 1917.
MR. RAND: It does not appear who prepared that.
MR. TILLEY: I do not think it went from one party to another.

MR. RAND: This memo is produced from the custody of the de-
fendant.

MR. TILLEY: I think it is just the memo on which the letter was
written.

MR. RAND: This copy put in contains some additional words. We
will get the original.

20 HIS LORDSHIP: Well that is a draft that floats in the air, the pre-
vious letter states what will be required.

MR. TILLEY: Your Lordship will find from our evidence that it
will be disclosed that that was a memorandum that Mr. McMillan and
Mr. Gutelius had before them, and that the O.K. was put on by Mr.
Gutelius.

HIS LORDSHIP: So that your construction would be that what-
ever Mr. McMillan said in Exhibit No. 238 will be different from that
memo, where that differs from the memo, that memo should prevail?

MR. TILLEY: Iam not suggesting anything for the moment except

30 what the “O.K.” means. The letter put forward different proposals,

and the Intercolonial could take their choice. The terms were put al-
ternatively.

HIS LORDSHIP: There are several terms of fered.

MR. TILLEY: Alternatively, he could not accept them all, he had
his choice. Then after that they had a conference, and this memo was
before them, and then some of these things were 0.K.’d by Mr. Gutelius.
There will be evidence about that.

EXHIBIT No. 240: Telegram, March 27th, 1917, Fraser to
McMillan.

7>
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EXHIBIT No. 241: Letter, March 19th, 1917, A. C. Barker (an of-
ficial of the C. G. R.) to Gutelius.

EXHIBIT No. 242: Letter, March 30th, 1917, Gutelius to McMillan.
EXHIBIT No. 243: Letter, May 11th, 1917, Gutelius to McMillan.
EXHIBIT No. 244: Letter, May 14th, 1917, McMillan to Gutelius.
EXHIBIT No. 245: Draft of agreement 10/5/17, unsigned.

HIS LORDSHIP: This is another landmark. There is a challenge
of trespass, and a suggestion to try to arrive at some settlement, then this
is boiled down to a draft, which is negotiation. That was never signed?

MR. RAND: Not by the Crown. It never became effective. 10
MR. TILLEY: My instructions are that your copy is signed.

MR. RAND: If we have it I will produce it.

HIS LORDSHIP: Who would have signed it?

MR. TILLEY: I have not seen it. That is just information, it may
be inaccurate.

EXHIBIT No. 246: Letter, June 11th, 1917, Hayes (General Mana-
ger) to Hon. F. Cochrane, Minister of Railways.

EXHIBIT No. 247: Letter, June 19th, 1917, Assistant General Mana-
ger, I.C.R,, to Hayes.

EXHIBIT No. 248: Letter, July 17th, 1917, McMillan to Hayes. 20
EXHIBIT No. 249: Letter, July 23rd, 1917, H. F. Alward to Barker.

MR. RAND: Mr. Alward was the Solicitor of the Government Rail-
ways at Moncton at that time.

EXHIBIT No. 250: Letter, July 28th, 1917, Barker to Alward.

MR. TILLEY: That letter refers to the Saint John to Shediac line
being constructed by the New Brunswick Electric Telegraph Co. How
did the Western Union acquire that?

MR. JONES: We cannot find out. They evidently acquired it, the
Great North Western never acquired it.

MR. TILLEY: I think it ought to be noted that so far the plaintiff is gg
not able to ascertain how that telegraph line became transferred to the
Western Union.

~ MR. JONES: No, we cannot find that out.

MR. TILLEY: And I suppose the same thing applies to the Ameri-
can Telegraph line, referred to at the end of the letter?

MR. JONES: 1 cannot say just now, I presume it would.
o



EXHIBIT No. 251: Memorandum of August 3rd, 1917, Alward to
Hayes.

MR. RAND: He speaks of the new agreement, I think he refers to
one that was entered into between the King and the Western Union Tele-
graph Co., and the Great North Western, which will be put in evidence.
In 1917 that Montreal Telegraph Co. agreement was superseded by a new
agreement.

HIS LORDSHIP: The Montreal Telegraph Company a party there-
to?

10 MR. RAND: Through its successors in interest. My information
is that as a corporate entity it still exists.

HIS LORDSHIP: Then the Great North Western would have an
exclusive right?

MR. RAND: Any exclusive rights were continued.

HIS LORDSHIP: Does that mean the agreement of 1870 with the
Montreal Telegraph Co.?

MR. RAND: Yes, that is the Montreal agreement. This new agree-
ment, made January 24th, 1917, is not in evidence yet.

HIS LORDSHIP: Does that take the place of the agreement of
20 18707
MR. RAND: Itsupersedes that. This purports to cover the rights
given to the Montreal Telegraph Company, to embody them in this agree-
ment. Those old agreements are published in the appendix to this agree-
ment.

N ?HIS LORDSHIP: Was the Montreal Telegraph Company a party to
this

MR. RAND: Not directly, my lord.

HIS LORDSHIP: You could not take away the rights the Montreal
Telegraph Company had and give them to another company without the
30 Montreal Telegraph Company being a party.

MR. RAND: But prior to this the Montreal Company had in some
way, by assignment or lease, conveyed certain rights under that agree-
ment to the Great North Western or the Western Union.

HIS LORDSHIP: And what took place between the Crown and
them was just confirmation of that?

MR. TILLEY: I think we must understand that situation. Iunder-
stand that my friend is not trying to clear up the precise situation in re-
gard to franchises at the moment, but he proposes to come to that and
deal with it separately, so that it will be more clearly understood, I think

40 that is the better course. It is difficult to state the effect of these docu-
ments, we will have to consider them.

o)
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HIS LORDSHIP: You have not studied them, and you are not
agreed as to that?

MR. TILLEY: Yes, we have studied them. Mr. Rand is indicating
now in a broad way how it stood.

HIS LORDSHIP: The Crown cannot now give these rights, in 1917,
that they have given in 1870 to different parties. There must be a link
somewhere.

MR. TILLEY: Yes, my learned friend will disclose the link.

MR. RAND: 1 think it will be shown that there is a connection be-
tween the Montreal Telegraph Company and the Great North Western 10
and the Western Union. It refers to these agreements.

HIS LORDSHIP: Well, you will at some time clarify the whole
matter?

MR. RAND: Yes. And that new agreement of 1917 is what Mr.
Alward refers to in this paragraph.

HIS LORDSHIP: Then with respect to this exclusive right, instead
of looking to the Montreal Telegraph Company we look to these new com-
panies. Is that what it means? '

MR. RAND: Well this agreement of 1917 will be sufficient for our
purpose when we refer to what it embodies. 20

The agreement of October 6th, 1889, is also embodied in that docu-
ment.
EXHIBIT No. 252: Letter of August 3rd, 1917, Hayes to McMillan.

HIS LORDSHIP: Can the Crown give you a good title to it?

MR. TILLEY: The question is, Can the Crown turn us off? That is
this action.

HIS LORDSHIP: ButIam asking you, Can they give you a good
title on this exclusive part.

MR. TILLEY: On the part of the Crown they can. The other com-
panies are not parties. We have their letters. This is not an action by 30
the companies.

HIS LORDSHIP: The Crown may do it off its own bat, or may do
it at the request of the Montreal Telegraph. They may say, You gave us
an exclusive right, get these trespassers away.

MR.TILLEY: But that is not the position.

EXHIBIT No. 253: Letter, August 11th, 1917, R. G. Gage, to C. B.
Brown. '

MR. RAND: Mr. Gage was an official of the Government Railways
at Moncton, I think his duties had to do with the Telegraph Department.

L
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Mr. Brown was apparently Assistant General Manager of the Govern- RECORD

ment Railways at that time. In the

EXHIBIT No. 254: Letter, August 16th, 1917, Hayes to Brown. Exchequer Court
EXHIBIT No. 255: Letter, August 27th, 1917, Brown to Hayes. of (ia_"ada
EXHIBIT No. 256: Letter, Seplember 29th, 1917, Hayes to McMillan. No. 3

EXHIBIT No. 257: Draft agreement 29/5/17. paintirs
HIS LORDSHIP: Was it ever signed? Exhibite
XNiDiIts

MR. RAND: It was not executed. Jan. 18, 1929.
- EXHIBIT No. 258: Letter, October 2nd, 1917, McMillan to Fraser. (Contd.)

10 HIS LORDSHIP: The C. P. R. has no telegraph on Prince Edward
Island, has it?

MR. TILLEY: No, my lord.
EXHIBIT No. 259: Telegram, October 5th, 1917, Fraser to McMillan.

EXHIBIT No. 260: Sketch referred to in Exhibit 259. (To be pro-
duced).

EXHIBIT No. 261: Letter, October 5th, 1917, Fraser to McMillan.
HIS LORDSHIP: That has reference to this draft agreement?
MR. TILLEY: Yes, my lord.

MR. RAND: Yes.

20 EXHIBIT No. 262: Letter, November 3rd, 1917, Hayes to Hon. J. D.
" Reid, Minister of Railways.

HIS LORDSHIP: What agreement has that reference to?
MR. TILLEY: Exhibit No. 245.

EXHIBIT No. 263: Memo, prepared by Mr. McMillan, dated Nov-
ember 9th, 1917.

EXHPIIBIT No. 264: Letter, November 12th, 1917, L. S. Brown to
ayes.

EXHIBIT No. 265: Letter, February 1st, 1918, Hayes to McMillan.
EXHIBIT No. 266: Letter, February13th, 1918, McMillan to Hayes.
30 EXHIBIT No. 267: Letter, February 16th, 1918, Hayes to McMillan.
EXHIBIT No. 268: Letter, February 26th, 1918, Hayes to McMillan.
EXHIBIT No. 269: Letter, February 28th, 1918, McMillan to Hayes.
EXHIBIT No. 270: Letter, April 16th, 1918, Hayes to L. S. Brown.

MR. RAND: I might say that is an error, from Painsec to Point
Duchene they are not on the right-of-way. |

e
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EXHIBIT No. 271: Letter, April 25th, 1918, McMillan to Hayes.

(Court adjourned at 1 p.m. until 2 p.m.)

AFTERNOON SESSION. Friday, January 18th, 1929.

(Presentation and reading of Exhibits resumed by MR. RAND).
EXHIBIT No. 272: Letter, April 30th, 1918, Hayes to McMillan.
EXHIBIT No. 273: Letter, May 15th, 1918, Fraser to McMillan.
EXHIBIT No. 274: Letter, May 16th, 1918, McMillan to Hayes.
EXHIBIT No. 275: Letter, May20th, 1918, Hayes to McMillan. 10
EXHIBIT No. 276: Letter, June 25th, 1918, Hayes to S. L. Shannon.
MR. RAND: I think Mr. Shannon was head of the Accounting De-

partment in Moncton at that time.

EXHIBIT No. 277: Letter, July 13th, 1918, (?) to H. E. Suckling,
Treasurer, C.P.R.

EXHIBIT No. 278: Letter, July 13th, 1918, Hayes to McMillan.
EXHIBIT No. 279: Letter, July 18th, 1918, Fraser to McMillan.
EXHIBIT No. 280: Letter, July 24th, 1918, McMillan to Hayes.

EXHIBIT No. 281: Letter, July 31st, 1918, McMillan to Sir George
Bury. 20

HIS LORDSHIP: Is that any use?

MR. JONES: We would like to have it in.

MR. TILLEY: I think we should draw a limit some place. I do not

see these letters from here on add anything. There is nothing in this

lCettlgr Rexcept recounting what has happened to another officer of the

HIS LORDSHIP: You have been using similar letters exchanged

between officers of the company.

~ . MR.TILLEY: Iam not objecting on that ground, I am only object-
Ln% th?t the issue is now defined, I do not think further correspondence 30
elps it.

HIS LORDSHIP: 1t is hard for me to say now, You shall not put

this in.

Try and size it up. Do you intend to put any more of these letters

L



MR.JONES: We had decided on doing that, because they are in the
same category. It is difficult to change our minds so quickly, because
we would have to consider the letters again.

HIS LORDSHIP: Can you not put in a kind of admission at this
stage that there were a number of letters exchanged subsequently, to the
same effecct as those we have already had?

MR. JONES: I am not sure whether that would be sufficient.
Perhaps we might put this in, and we will look over some of the follow-
ing ones.

10 EXHIBIT No. 282: Letter, June 24th, 1919, Brady to Shannon.
EXHIBIT No. 283: Letter, June 24th, 1919, Brady to McMillan.
EXHIBIT No. 284: Letter, July 18th, 1919, McMillan to Brady.

MR. TILLEY: We can just specify the period of time, and I will
admit that accounts were rendered at 25 cents per pole.

MR. RAND: Quarterly accounts for the periods ending June 30th,
1919, and September 30th, 1919, were rendered on October 30th, 1919,
to the C. P. R. Telegraphs.

HIS LORDSHIP: But accounts were rendered before that.
MR. TILLEY: It began as from January 1st, 1917.

20 HIS LORDSHIP: It will be up to the time of the institution of this
~action?

q MR. TILLEY: Here is a statement showing the bills you did ren-
er.

MR. RAND: 1 offer statement of the accounts rendered, to include
charges up to December, 1922.

EXHIBIT No. 285: Summary of accounts rendered.

MR. RAND: I do not want to imply that they have not been sent
after that. I do not know in fact.

MR. TILLEY: The statement does not show it, but it is agreed that
30 these accounts were all on that samebasis of 25 cents per pole per annum.

HIS LORDSHIP: Perhaps you will admit also that from time to time

there has been pressure to pay these accounts, that the claim was not
abandoned.

MR. TILLEY: That is not quite the point. Your Lordship will find

that they stopped rendering the accounts, they took another attitude,
and my friend is looking for the letter.

MR. RAND: We can admit that there were interchanges of corres-
pondence up to the time the notice was sent by the Minister.

&
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MR. TILLEY: Appropriate correspondence, but the correspon-
dence added nothing to the situation.

MR. RAND: What I suggested to Mr. Tilley is that we agree that
from the date of the last letter that was put in to March 20th, 1924, there
were various communications passing between the parties, but they ad-
ded nothing to the previous negotiations.

MR. TILLEY: One side saying, You ought to pay, send us a
cheque—

HIS LORDSHIP: They bressed for pavment and you refused to

pay. 10

MR. RAND: Not only that, there was an endeavour to reach an
agreement, as there had been previously.

HIS LORDSHIP: Since the rendering of the last account negotia-
tions were carried on up to 1924, is that what you mean?

MR. JONES: Except that there are letters to go in showing a de-
mand for them to get off the premises.

MR. TILLEY: Neither side gave up its contention.
MR. RAND: Showing that theyhad not lapsed into inaction.

MR. TILLEY: In the interval correspondence was being carried
on, neither side receding from its position.

HIS LORDSHIP: Negotiating?

MR. TILLEY: Negotiating, if you please. The C. P. R. took the posi-
tion that the lines were built there under circumstances that did not in-
volve payment, and the railway company saying, You ought to pay, and
conlinuing and not abandoning that contention.

HIS LORDSHIP: Without either side waving its view.
MR. TILLEY: Yes, and then in 1924 another stand was taken.
MR. RAND: Letter of March 20th, 1924—

EXHIBIT No. 286: Letter, March 20th, 1924, Assistant Deputy
Minister of Justice to Mr. Beatty, President of the C. P. R. 30

EXHIBIT No."287: Letter, April 25th, 1924, E. P. Flintoft to W.

Stuart Edwards, Assistant Deputy Minister of Justice, marked
“Personal.”

MR. TILLEY: Mr. Graham being Minister of Railways at the time,
and Major Bell the Deputy.

EXHIBIT No. 288: Letter, January 29th, 1926, Edwards to Flintoft.

MR. JONES: As I understand, this concludes the correspondence,
except that I would not suppose either side would be absolutely shut out
if something has been overlooked inadvertently.

a



HIS LORDSHIP: Yes.

MR. JONES: And it was thought best that the Telegraph agree-
ment, the new agreement of 1917, should be deferred.

We had thought that the question of damages might be deferred.

HIS LORDSHIP: I thought we might decide the questions of law
and the rights of the parties, and then, supposing the decision is in your
favour, you might agree as to terms.

MR. TILLEY: I think if the rights are determined the parties will
be able to agree.

10 MR. JONES: Then we may take it for granted that the evidence as
to damages shall be deferred?

HIS LORDSHIP: Yes, I think that is proper. That will dispense
with bringing your witnesses back, we will not touch the question of
damages at this stage.

(At 3 p.m. Friday, January 18th, Court adjourned until 10.30 a.m.
Tuesday, January 22nd, 1929.)

OTTAWA, Tuesday, January 22nd, 1929, 10.30 A.M.

20 MR. JONES: The next document, my lord, is:

EXHIBIT No. 289: Agreement of 17th August, 1881, between Mon-
treal Telegraph Company and the Great North Western Tele-
graph Company of Canada and the Western Union Telegraph
Company.

HIS LORDSHIP: This contract means that the Great North Western
takes the place of the Montreal Telegraph Company in payment of the
rent. But where does the Western Union come in, besides being guar-
antor? Had the Western Union any line in the territory in question?

MR. JONES: Yes, my lord, it had a line.
30 HIS LORDSHIP: Before it went into this contract?
MR. JONES: In part of the territory.

HIS LORDSHIP: How does it come in here? You have shown by

the reading of the evidence that some lines belonged to the Montreal

. Telegraph and that they are now replaced by the Great North Western,

alljnd_ you spoke also of some lines that were in the hands of the Western
nion.

]
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RECORD MR. JONES: I am not sure that it is material.

In the HIS LORDSHIP: It seems to be stressed, but I cannot understand
Exchequer Court the reason.
of E"_”‘“’“ MR. FLINTOFT: The Western Union have a line from Saint John
No. 3 east to Moncton, and from Moncton through Truro to Halifax.
gla.i;tiﬁ’s HIS LORDSHIP: Has not the Great North Western a line too?
vidence Or is it the only line?
Exhibits . MR. FLINTOFT: As I understand from Mr. MacNeill’s evidence,

Jan. 22, 1929.  the Canadian National Telegraphs, which through the Great North Wes-
(Contd.)  tern are the successors of the Montreal Company, do not operate south, 10

or east as you may call it, of Moncton and that the lines from Saint John
to Moncton through Truro to Halifax and Truro to Sydney, are operated
by the Western Union. The line from Saint John to Moncton—I pre-
sume my friend will explain it, but as I am instructed it was acquired
through the New Brunswick Electric Telegraph Company. The Wes-
tern Union acquired that company. And they acquired the lines of the
American Telegraph Company, which originally operated in Nova Scotia
from Halifax to Truro and east as far as New Glasgow.

HIS LORDSHIP: I suppose they had to get to the cable.
MR. FLINTOFT: Yes, they have a cable connection as well. 20
MR. JONES: The agreement that will be read presently, made in

1917, indicates by a schedule, as my learned friend has said, that the
Western Union operates below Moncton.

HIS LORDSHIP: But the one that has the paramount and exclusive
right is the Montreal, now replaced by the Great North Western. Where
does the Western Union come in that?

MR. RAND: The Western Union was the only company that was
east of New Glasgow. There was an agreement of 1889. The Montreal
line was held not to have an exclusive right east of New Glasgow.

HIS LORDSHIP: But there was no such privilege attached to the 8¢
portion from Truro?

MR. RAND: No.

MR. JONES: We will say, lest we admit something by keeping quiet,
that under this operating agreement our contention will be that the Great
North Western had simply a power to operate, but did not acquire all the
rights of the Montreal Telegraph Company, which still exists; that is the

right to permit others to go on its line, nor to waive any objection. This
was not an assignment.

HIS LORDSHIP: It is the Montreal Telegraph that had the privilege,
but then the Great North Western stepped into their shoes.

e



MR. JONES: In the way of operation, but does not acquire any = RECORD
right to the property of the Montreal Telegraph Company or its priv- —

. In the
ileges. Exchequer Court

HIS LORDSHIP: I would not say that. I would say it has the same ;¢ cunada
right as the Montreal Telegraph Company has in the operation of that line. —

MR. JONES: But not with respect to the title, or in respect of any Plainlz;,:'
other matter. Evidence
HIS LORDSHIP: Not the fee, if you like. Exchibits
MR. JONES: No, not the fee. Jan. 22, 1929.
10 HIS LORDSHIP: Of course that is a matter of argument. (Contd.)

MR. FLINTOFT: In paragraph 7 there is reference to a list of con-
tracts that the Great North Western have received notice of. Have you
that list?

MR. JONES: The attached list is not here, but it may be got, I un-
derstand it is in Toronto.

HIS LORDSHIP: If Mr. Flintoft wishes to see it it should be
brought. The document is not complete without it.

MR. JONES: 1 think we wil] be able to get it.

HIS LORDSHIP: Those companies never created any trouble with
20 the C. P. R. over operating—

MR. FLINTOFT: No, my lord.
HIS LORDSHIP: I mean as far as proceedings in Court.

MR. RAND: Your Lordship will remember that there was a sugges-
tion in one of the letters of what was called a niggar in the woodpile
somewhere.

MR. JONES: There were proceedings taken in a case west of Saint
John, between the Western Union and the C. P. R., but not in this terri-

tory.
MR. RAND: Between Saint John and Vanceboro. The proceedings
30 were in 1889.

MR. FLINTOFT: That difficulty was subsequently adjusted, it has
nothing to do with this. We are on the right-of-way west of Saint John
now.

MR. JONES: There is an agreement which I will read, dated 24th
January, 1917, between the Western Union and the Great North Wes-
tern and His Majesty King George V. There are some other earlier agree-
ments attached to this which were superseded by this, all printed in this
pamphlet. I thought it might be convenient to put in the whole pamph-
let as one exhibit, with the explanation that we have already put in the
Montreal agreement of 1870. -
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MR. FLINTOFT: I think possibly for convenience of reference it
would be better to separate them.

MR. RAND: This agreement of 1917 does not entirely supersede
these others. There are other agreements which deal with lines that
were taken over by the Western Union, and this agreement provides that

. if it should cease at any time those other agreements should revive.

HIS LORDSHIP: Does that affect the Montreal Telegraph Com-
pany agreement?

MR. RAND: Yes, my lord, that is one of them.
HIS LORDSHIP: Affecting the three companies? 10
MR. RAND: Yes, they are all part and parcel of this agreement.

MR. FLINTOFT: May I suggest, as a matter of history, would it not
be better to read the earlier agreements?

HIS LORDSHIP: Is that going to be of importance in this case?
MR. FLINTOFT: We have some of them already.

HIS LORDSHIP: Since we have the chain of transactions I see no
objection. Isee no objection to you reading this now and putting the
others in afterward.

MR. JONES: They come consecutively in the book, and they are
attached as exhibits to the main agreement of 1917. 20

HIS LORDSHIP: Then you had better pursue the course you start-
ed, read the 1917 agreement and the others as part of it.

(Exhibit read and filed).

EXHIBIT No. 290: (Pamphlet) Agreement of January 24th, 1917,
between Western Union Telegraph Co., G.N.W. Telegraph Co.,
and His Majesty King George V., with other agreements as
appendix.

HIS LORDSHIP: What were the reasons for this agreement being
entered into in 19172

MR. RAND: They made a uniform agreement covering all the lines 3¢
in New Brunswick and Nova Scotia, from Saint John to Sydney, with
respect to the relations between the Railway and the Telegraphs. They
consolidated these several agreements that were under slightly varying
terms, they made the arrangement uniform between the Government
Railways and these that were originally separate. For instance there was
a provision in relation to the despatch of trains, that they could use cer-
tain wires, the different agreements had slightly different clauses affect-
ing that and other matters.

HIS LORDSHIP: The Great North Western has not now a telegraph
line on its own right-of-way? ~

e__



MR. RAND: The Great North Western runs north of Moncton.

HIS LORDSHIP: But I mean the Government Railway has not a
telegraph line on its own property, has it?

MR. RAND: This agreement provides for certain wires owned by
the Government, in that way they established themselves in the position
of having their own line of telegraph for railway purposes.

HIS LORDSHIP: But the Montreal Telegraph is not a party.

MR. RAND: But the Great North Western is, and it recites the
Great North Western operating the lines of the Montreal Company.

10 HIS LORDSHIP: I do not know how the Great North Western
could affect the rights of the Montreal Telegraph.

MR. RAND: As an operating company it made a contract with re-
spect to operation, that is the extent of this agreement.

HIS LORDSHIP: I do not know how far the Great North Western
could bind the Montreal Telegraph in such an agreement as this. You
say that as a result of this the Government Railways will have a line of
telegraph on their own right-of-way for certain parts?

MR. RAND: Yes, this agreement provides that they purchase cer-
tain wires from the Telegraph Company.

20 HIS LORDSHIP: But that only applies to part of the line?

MR. RAND: I think it is uniform, it provides for certain mileage of
wire service which is bought, I think it is six wires to the mile of main
line of Government Railways, that is the maximum. That mileage may
be distributed as the Government may determine, that is they might have
three wires between certain points and only one between other points.
It provides in effect a uniform acccommodation to the railway, certain
wire services, it may be one wire over the whole line or two over half , Or
two over a certain part, and one over another part. There is a maximum
mileage given under this agreement, and any other service is to be given

30 on the terms which the agreement provides.

| HIS LORDSHIP: At the time of this agreement they had their
poles—

MR. RAND: Except from Moncton to ‘Sussex.

HIS LORDSHIP: They were put in in 1917. Practically they were
there, but you are not mentioning them.

MR. RAND: Other companies are mentioned.
(Reading of 1917 agreement concluded.)

MR. RAND: There is an Order-in-Council authorizing this, I sup-
pose we can take that for granted.

L
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The next part of this agreement sets forth the territories occupied
by the two companies, the Western Union and the Great North Western.
Perhaps I may briefly indicate what they are.

(Schedule “A”).

The Western Union Telegraph lines start at Saint John, to Moncton,
south to Halifax, and east from Truro to Sydney, all the territory be-
tween Moncton, Saint John and Halifax, and from Truro to New Glasgow
and Stellarton to Pictou, and Oxford Junction to Brown’s Point, and New
Glasgow to Sydney.

The Great North Western Telegraph Company’s lines go from Ste. 19
Rosalie to Moncton.

Schedule “B” shows the wires owned by the railway on the pole
lines of the Telegraph Companies along the railroad.

Schedule “C” shows the wires and telegraph instruments now owned
by the Western Union and Great North Western Telegraph Companies,
and used by the railway in its services. It simply designates the wires
that are to be sold to the Railway under the terms of this agreement.

Schedule “D” gives the agreements which form the basis of this uni-
form agreement and which are superseded by this agreement, as stipulat-
ed by the terms which have been read.

The first agreement is that between the Western Union Telegraph
Company and the Northern and Western Railway Company—which is
not material.

(Not read).

The second agreement is that between Her Majesty the Queen and
the New Brunswick Electric Telegraph Company, dated May 1st, 1859,
between Saint John and Shediac.

(Agreement read).
MR. FLINTOFT: That does not purport to be exclusive.

HIS LORDSHIP: I think the only exclusive agreement is the Mon- 30
treal a‘§reement, isn’t it? 'Was there some with respect to the Western
Union '

MR. RAND: The agreement of 1870 would necessarily contemplate
this agreement, and subject to this agreement it would be exclusive as re-
gards the section between Saint John and Moncton, because it covers this
line.

MR. FLINTOFT: That is subject to discussion.

MR. RAND: The next agreement is the contract between Her Ma-
jesty the Queen and the American Telegraph Company, dated April 8th,
1862, on the railways owned by the Province in Nova Scotia. (Agreement 40

read). "
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Next is the agreement between Her Majesty the Queen and the Wes- ~ RECORD
tern Union Telegraph Company. It refers to the charter of the Nova Scotia In the

Telegraph Company. Exchequer Court

MR. FLINTOFT: The American Telegraph Company apparently  of Canada
was a United States corporation. —

No. 3
MR. RAND: Probably, I gather that from the name only. Plainti;,s
HIS LORDSHIP: Probably it was absorbed later by the Western Evidence
Union. Exhibits

MR. RAND: Yes, this agreement implies that. This is the only Jan. 22, 1929.
10 agreement that refers to the Halifax and Truro line, so the inference is (Contd.)
that at that time, 1917, the line from Halifax to Truro was being operated
by the Western Union under the American Telegraph Company agree-
ment. And other lines, as will appear, completed the entire route between
Halifax and Sydney. (Agreement of 16th October, 1889, read).

This was the agreement along the lines of which the proposed agree-
ment with the C. P. R. for the right-of-way east of New Glasgow was
drawn up. You remember the correspondence indicated that the draft
would be along the lines of this agreement.

MR. FLINTOFT: We are hardly able to say that positively.

20 MR. RAND: At that time this was the only agreement between the
Dominion and the Western Union, all the other agreements with the Wes-
tern Union were with the Provincial Governments. This is 1889 and that
draft was made in 1893.

HIS LORDSHIP: There was not that impediment, there were no
exclusive rights on that part.

MR. RAND: No. All I suggest is that this was the agreement re-
ferred to in the correspondence relating to the draft.

I have the Order-in-Council, but if it is understood that we do not
put in any Orders-in-Council—

30 MR. FLINTOFT: 1 think if one is put in they should all be put in.
MR. RAND: Yes, therefore we will not put any in.

HIS LORDSHIP: These contracts on behalf of the Crown are no
good if there is no Order-in-Council.

MR. FLINTOFT: I would like to see them, have an opportunity of
examining them all.

HIS LORDSHIP: But these contracts are not attacked, I suppose?
MR. FLINTOFT: Oh no.

HIS LORDSHIP: There may be thousands of questions arise.
Suppose the contract goes beyond the Order-in-Council. But I do not

L
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see that I should be called upon to decide these matters, I cannot see how
it is relevant, except it is history of the lines in that part of the country.
But that does not help me to decide the only question to be decided here.

MR. FLINTOFT: They do show the situation at the time the C.P.
R. Telegraph line came there, and what, if any, obligations the Ctown
had undertaken at that time to other companies.

HIS LORDSHIP: It seems to be the object of both sides to spread it
on the record. I accede to it.

MR. RAND: Our view is that they have no relevancy to the question
in this action. 10

HIS LORDSHIP: But you are putting it in?
MR. RAND: No.
MR. FLINTOFT: No, it is by agreement.

MR. RAND: It was by agreement that they were to be put in in
chronological order, it was the object of both parties to spread on the re-
cord the full history of the telegraph lines in that part of the country.
I acceded to it because it was your desire, not because I saw any rele-
vancy. That was proposed by Mr. Tilley and acquiesced in by us. It
gives the historical setting, that is about all.

Then the supplementary agreement between Her Majesty the Queen 20
and the Western Union, dated January 12th, 1891, supplementary to that
which I have just finished reading. It extended the terms of the 1889
agreement to the Oxford branch, that is all it amounts to.

Next is the agreement of 1870, which has already been read.

MR. FLINTOFT: Would it not be convenient to put on the original
exhibit number ? (Exhibit No. 6).

I think the other agreements attached apply north of Moncton only.

(Court adjourned at 1 p.m. until 2.30 p.m.)

30
AFTERNOON SESSION, Tuesday, Jan. 22nd, 1929.

MR. RAND: These contracts shown in the schedule to Exhibit No.
290, between Her Majesty the Queen and the Great North Western Tele-
graph Company, do not relate to the line east of Moncton, and for that
reason are not being read.

HIS LORDSHIP: If it has no bearing perhaps you better strike it
out. Strike it out with your pen. Then what you have stricken out is not

to be part of the record. o
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MR. RAND: Then there was the question of the details of mileage, =~ RECORD
which I gave in a general way, pages 25 to 36 inclusive, they are not —

needed and are not intended to be included, but the general statement Enhel" theC .

1 3 : . . . quer Cour
made as to the points between which the lines run is to be considered in of Canada
evidence.

HIS LORDSHIP: Anything that is not stricken out will be part of No. 3

the record Plaintiff’s
: . Evidence

MR. RAND: The next document is: S
Exhibits

EXHIBIT No. 291: Agreement of June 22nd, 1880, between Wes- Jan. 22, 1929.
10 tern Union Telegraph Co., and Halifax and Cape Breton Coal & (Contd.)

Railway Co.
(Exhibit read).

HIS LORDSHIP: What was the territory of the Halifax & Cape
Breton Coal & Railway Company?

MR. RAND: Itran from New Glasgow east. At the time of this
agreement the railway apparently was already constructed to Antigonish.
It was the eastern extension afterward, that is how it is referred to in all
these other documents, the eastern extension from Halifax to Mulgrave.

MR. RAND: There is an Order-in-Council:

20 EXHIBIT No. 292: Order-in-Council of April 20th, 1909, P.C. 825.
(Exhibit read).

MR. RAND: The life of that Board was from 1909 to 1913, then in
1913 Mr. Gutelius was appointed Manager.

EXHIBIT No. 293: Order-in-Council, May 5th, 1913, P.C. 1031.
(Exhibit read).

HIS LORDSHIP: What would you say the management was from
1885 to 1909?

MR. RAND: There was a General Manager and a staff. We have
the Order-in-Council of 1872 organizing the staff generally, but it does
30 not appoint the General Manager.

HIS LORDSHIP: Will this question come up, Mr. Tilley? It may
turn out to be important to know the authority and power of anybody
who had these conversations or wrote the letters, so that it would be of
importance to fill that gap.

MR. TILLEY: It would be nice to have all the gaps filled up, because

when we come to the argument your Lordship may want to follow some-
thing of that kind through.

MR. RAND: This Order-in-Council creates the offices to be filled,

b.lllt I would not say the filling of the offices requires an Order-in-Coun-
cil.

B



RECORD MR. JONES: I am instructed that there was no Order-in-Council

In the appointing Mr. Schreiber. He was Chief Engineer from 1885.

Exchequer Court HIS LORDSHIP: That is what I had in mind.

Canad
°f Canada MR. RAND: We have had a search made for the Order-in-Council
) 1\_10; 3 appointing the first General Manager. The only inference I can draw is
?;?;;fes that he was appointed by the Minister without an Order-in-Council.
LT HIS LORDSHIP: It might be shown that under the Railway Act the
Exhibits Minister had power and got some of his officials to act. In those days
J a“-( sz’tf)zg- they were not as exacting.
ontd.
MR. TILLEY: That is what we say. 10

MR. RAND: The next document is—

EXHIBIT No. 294: Order-in-Council, October 12th, 1872.
(Exhibit read).

HIS LORDSHIP: Was there not a Commission at the beginning?

MR. RAND: There was a Commission to construct the original In-
tercolonial Railway, then it became a public work and automatically
came under the Public Works Department. Then there was a separa-
tion, by which the railways and canals went into the newly created de-
partment.

HIS LORDSHIP: Does that agree with the understanding of every- 20
one, that at that period it was the Department that was administering,
and the Department appointed these officers?

MR. RAND: Well these officers are appointed by the Order-in-
%ouncil, this is an Order-in-Council creating the offices and appointing
the men.

MR. TILLEY: Not necessarily.
MR. RAND: This appointed the first official staff of the Intercolo-
nial Railway.

MR. TILLEY: Your Lordship will find a statute on that which we
will have to refer to. ' 30

MR. RAND: The Public Works Act at that time.
MR. TILLEY: Later on it came under the Railways.

MR. JONES: In 1879 I think. Originally there was no Railway
Department as such.

MR. RAND: The line from Riviere du Loup to Moncton was not
opened until 1876. Mr. Carvell was appointed General Superintendent
of all the railway that was in operation at that time.

]
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Mr. Tilley brings to my attention that there was an Order-in-Council
appointing Mr. Hayes to succeed Mr. Gutelius and to complete it I will
put this in.

EXHIBIT No. 295: Order-in-Council, 5th June, 1917, P.C. 1529.

DAVID POTTINGER, sworn. Examined by MR. JONES:—

Q.—Where do you reside at present, Mr. Pottinger? A.—Montreal.

Q.—Were you at one time connected with the Intercolonial Rail-
way? A.—I had charge of it for a number of years.

Q.—Do you recollect when you first became connected with it? A.
—I was first connected with one of the component parts. 1 was appoint-
ed to the Nova Scotia Railway on the 1st of July, 1863.

Q.—Where was that located, between what points did it run? A.—
That ran at that time between Halifax and Windsor, 45 miles, and be-
tween Halifax and Truro, 61 miles.

Q.—By whom was that then operated? ~A.— By the Nova Scotia
Government under a Commission. The Commission had been dissolved
some years before, and when I went on it the head of it was called the
Chief Commissioner of Railways for Nova Scotia.

Q.—Do you recollect by whom that railway was constructed? A.—
It was constructed by contractors for the Nova Scotia Government, it was
built by the ‘Government of Nova Scotia.

Q.—And by whom was it operated, by the Government too? A.—
By the Government also.

Q.—About when did this Commission cease to operate? A.—I am
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Jan. 22, 1929,

not sure, but when I went on it there was nothing but the Chief Com-

missioner left. He was appointed by the Government and was the poli-
tical head. There was a Superintendent who operated the railway.

Q.—How long did you continue in that position? Was that the time

30 you were in charge of a certain part? A.—No, I was a young fellow about

19 vears old, and went on at $20 a month.

Q.—When did you first take charge of any part of what is now the
Intercolonial? A.—I was General Storekeeper and Purchasing Agent
for the whole Intercolonial. You do not mean that?

Q.—During what period? A.—But I was appointed in charge of the
whole Intercolonial in February, 1878.

Q.—By what title were you known then?
HIS LORDSHIP: How was he appointed?
")
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MR. JONES: Do you know whether you were appointed by Order-
in-Council, or how? A.—I never saw any Order-in-Council, but I believe
I was appointed by Order-in-Council.

MR. JONES: I do not think there was any Order-in-Council, we
have not been able to find any.

Q.—By what title were you known then? A.—I was called Chief
Superintendent.

Q.—Was it then under the Department of Railways or under the De-
partment of Public Works? A.—I am not quite certain as to that. The
Minister was Sir Charles Tupper. 10

Q.—When you were first appointed? A.—At that time.

Q.—How long did you continue in that position? A.—There was a
change of title in 1892, I think it was to General Manager.

Q.—And you became General Manager in 1892. Of course at that
time it was under the Department of Railways, was it? A.—VYes.

Q.—And who was the Minister, do you recollect? A.—I think it was
John H. Pope, but I am not sure.

Q.—How long did you remain there as General Manager? A.—I
cannot remember the date, until Mr. Graham appointed a Commission to
operate the Intercolonial. 20

HIS LORDSHIP: Until 1909, the time they appointed the Commis-
sion? A.—I have no doubt that was the date.

MR. JONES: And you were a member of that Commission, were
you not? A.—I was.

Q.—How long did you continue a member of that Commission? A.
—Until it was abolished.

Q.—And then did you retire from the road? A.—On the first of

" August, 1913, I retired.

Q.—In 1892 when you became General Manager, what parts of the
Intercolonial were under your control? A.—The whole of it, as well as 30
the Prince Edward Island Railway. The only difference between my
being Chief Superintendent and General Manager was that the railway
on Prince Edward Island was added to me.

Q.—Were all the parts built that are existing today, say east of Monc-
ton, substantially as they are? A.—I forget whether the Cape Breton Rail-
way was built then or not.

Q.—About that time, 1891, I think. A.—There was nothing added
after that I think.

Q.—In the early days, or take it about 1880, what was the condition
with reference to telegraph lines? A.—In the very early days there

ey )
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was an agreement in Nova Scotia with the Anglo-American Telegraph = RECORD
Company, under which the Telegraph was operated on the Nova Scotia In the

Railway. E :
xchequer Court
Q.—That was just on the Nova Scotia Railway? A.—Yes. About of Canada
1860 the New Brunswick Government made a contract, an agreement, —
with the New Brunswick Telegraph Company for twenty years, for the  No. 3
European & North American Railway, that is the railway running from Flaintiff’s
Saint John to the waters of the Gulf at Point du Chene and Shediac. Evidence.

Q.—That European & North American Railway was constructed by David Pottinger
10 the New Brunswick Government, wasn’t it? A.—By the New Bruns- Examination-

wick Government. in-chief
. ) Jan. 22, 1929.
Q.—Prior to Confederation? A.—And operated by them. (Contd.)

Q.—You spoke about an agreement, what did the Telegraph Com-
pany actually build, if anything? I I am speaking of the one from Saint
John to Shediac. Did they build a telegraph line? A.—They built a
tele}algraph line, they were given the right to build it, but no exclusive
right.

Q.—And they actually built a line, did they? A.—Yes, and they gave
the European & North American Railway the right to use a telegraph
20 wire on that line.

Q.—In the operation of its trains I suppose? A.—Yes, not commer-
cially. And the Company had a rightto have a telegraph office in I think
three of the principal stations in New Brunswick.

Q.—Was that telegraph line built all the way from Saint John to
Shediac? A.—To Point du Chene beyond Shediac.

Q.—How far beyond Shediac? A.—About two miles.

4 Q.—Do you recollect on what side of the track that was? A.—No, 1 .
o not.

Q.—Have you any knowledge of that telegraph line being acquired

80 by any other company? I am speaking of between Saint John and Pointe

du Chene. A.—Well it seems to have been acquired by the Western

Union Telegraph Company, but I never saw any documents about it.
But they have operated that line ever since.

Q.—About how early do you remember the Western Union in con-
nection with its operation? A.—I was transferred from Halifax to Monc-
ton in 1874, I think, as Purchasing Agent, and at that time and ever since
they have operated the line, the Western Union.

MR. TILLEY: That is, at the date you were transferred from Hali-
fax to Moncton? A.—Yes. I was sent there as General Purchasing
Agent, as Storekeeper, I think it was in 1874.

95
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In th on the Nova Scotia Railway. When you were transferred do you recol-
" the lect any other lines that were on the Intercolonial at that time? A.—The

Ezchequer Court Western Union line was there. It had acquired the Anglo-American
of Canada line. ,
_ NO; 3 Q.—And that extended between what points? A.—Well it was the
Plaintiff’s only telegraph line in Nova Scotia.

Evidence. L. .
— Q.—Did it extend from Moncton to Truro as well as Truro to Hali-

David Pottinger fax? A.—Oh yes.
Examination-
in-chief Q.—And extended from Truro east as far as what? New Glasgow 10

Jan. 22, 1929, at that time? A.—New Glasgow and Pictou Landing.

(Contd.) Q.—And the road from New Glasgow to Pictou Landing was a

branch, wasn’t it, of the Intercolonial?
MR. TILLEY: That is rather leading.

WITNESS: It was built by the Provincial Government, the line
from Truro to Pictou was extended in 1865, before Confederation, and
it was built by the Nova Scotia Government from Truro to Pictou, pas-
sing through New Glasgow.

MR. TILLEY: The line from Truro to Pictou was built in 18652
Al.l—Yes, I am almost certain it was 1865, it was before Confederation at 20
all events.

MR. JONES: This Government Railway, was not that built to Pic-
tou Landing from Truro? A.—Yes, it did not cross the harbour.

Q.—Then the railway from Stellarton to Pictou, do you recollect

when that was built? A.—I cannot say, it was partially built and par-

_ tiall)]rl bought, bought part of the way from a coal company. That was
much later.

Q.—Do you remember the Canadian Pacific Railway Company
building a telegraph line any place near or on the Intercolonial? A.—
They built a telegraph line from Saint John towards Nova Scotia, not on g

. the railway.

Q.—Was it generally speaking near the railway? A.—It was partially
on the public road I think, and the railway being a shorter route they
followed very often the railway outside of the railway fence.

Q.—How far east of Saint John did that continue, to what point?
A.—I do not know where they went, but I assume that they eventually
wanted to get down to the Strait of Canso, to the cable.

Q.—Do you know whether or not it was built all the way from Saint
John to Moncton? A.—Of course it passed through Moncton, because
I have seen the wires and poles outside of the fence at Moncton. 40

o



Q.—Then did you know of it being built beyond Moncton east down  RECORD
to Truro say, and to New Glasgow? A.—I do not know, I cannot say —

. In the
that I ever saw it. Exchequer Court

Q.—Do you recollect at any time any requests being made to you of Canada
with reference to putting poles on the right-of-way of the Government —
Railway? A.—There was once a request of that kind made to me. - 1:“; 3

ammtiir's
. Q.—By whom, do you remember? A.—By Mr. Snider, who was Evidence
Superintendent of the Canadian Pacific Telegraph Company. —

David Potti
Q.—At Saint John? A.—His headquarters were Saint John, yes. Ei:;nin;i(::?er

10 Q.—You remember about what year that wasin? A.—I am afraid in-chief
I do not. Jan. 22, 1929.

Q.—Was it verbal or in writing? A.—It was verbal. (Contd.)

Q.—What was it? A.—Well he came to me one day and he said, I
am rebuilding our line, and part of it runs through bush, and the trees
have given me a great deal of trouble, and I would like to move a few of
the poles which are outside of the railway fence inside the fence to get
past this clump of trees. And I gave him my verbal permission. ’

Q.—Do you recollect anywhere near about the time that was? A.—
I am afraid I could not say what time it was.

20 HIS LORDSHIP: Do you remember about what space that would
cover, or how many poles? A.—No, but it was a definite request for a
small concession as I understood, I imagine it would be about five, but
not exceeding ten miles.

MR. JONES: Do you recollect what section of the railway it re-
ferred to? A.—I do not know whether he mentioned any section or not,
but I was under the impression that it was between Moncton and Saint
John. Thad seen their line there in a tree-covered area just outside of the
railway fence, and I supposed it was that.

Q.—Do you know whether or not he did put some poles in on the
30right-of-way? A.—I never thought about the matter again, and I never
inquired whether he moved the poles or not.

(Q.—Was that the only request made to you in reference to the mat-
ter of putting poles on? A.—That is the only one I remember, I do not
think there was any other ever made.

Q.—Going back to the request made by Mr. Snider, you were then in
Moncton I suppose, your headquarters? A.—Yes.

Q.—Did this conversation take place in Moncton do you know? A.—
It did, in my office there.

Q.—Do you remember what position you held at the time? A.—No,
I really don’t, I cannot remember that.

o



RECORD HIS LORDSHIP: You said you were transferred from Halifax to
— Moncton in 1874? A.—Yes.

In the
Exchequer Court Q.—What was your official position in 1874, do you remember? A.
of Canade  —General Storekeeper. I purchased the supplies for the railway and
No. 3 took charge of them.
Plaintiff’s Q.—Do you remember when you were promoted to Manager? A.—
Evidence I was given charge of the Intercolonial in 1878. The only difference

T was a change of title afterward, in 1892 I think it was.
David Pottinger

Examination- Q.—Was that interview with Mr. Snider after 1878 or before? A.—
in-chief Oh yes it was after 1878, I had nothing to do with the railway property 10
jan. 22, 1929. only as Purchasing Agent previous to 1878. |

(Contd.) MR. TILLEY: There was no C. P. R. until 1881 any place.

MR. JONES: Do you know whether it was in the period between
1878 and 1892 when you were Manager? A.—Well it was 1892 when my
title was changed to General Manager.

Q.—Do you know whether this interview with Mr. Snider was before
“or after that? A.—I do not remember that.

Q.—Did you ever at any time give permission to anyone connected
with the Canadian Pacific to place their line as a line upon the right-of-
way? A.—Idid not. I never was asked by anyone for that permission. 20

Q.—Or to rebuild their line upon the right-of-way? A.—No, ex-
cepting in that instance of Mr. Snider.

Q.—Do you remember at any time when a Mr. Mersereau, David
W. Mersereau, was working for the Canadian Pacific? A.—The name is
familiar, but I cannot recall meeting him in any way.

Q.—You do not recall having any conversation at all with him? A.—
I do not remember any. '

Q.—Do you recollect any person asking you to see that certain sec-
tion men on the railway did not interfere with the building of a telegraph
line by the Canadian Pacific? A.—I have no recollection of that. 30

. Q.—I think you have already said you were not approached by Mr.
Snider in connection with transferring their whole line to the right-of-
way. A.—I was not.

Q.—It is stated here in a letter from Mr. Fraser to Mr. McMillan, (Ex-
hibit 235), Mr. Fraser says that you were approached by the late Mr.
Snider, at least you told Mr. Fraser you were approached by the late Mr.
Snider in connection with transferring the line to the right-of-way. What

I%appened was what you have related, is that what I understand? A.—
es.

Q.—Do you know Mr. A. C. Fraser? A.—Yes, I do.
: 98



Q.—He was connected with the Canadian Pacific, was he not? A.—  RECORD

Yes, he was their Superintendent. . ,In theC t
Q.—At Saint John? A.—At Saint John. 'ri);cqc":;a P

MR. TILLEY: Of Telegraphs, do you mean? A.—Superintendent of No. 3
the Atlantic Division of their Telegraphs. Plaimi;; X
MR. JONES: This letter is dated 1st January, 1917. On that occa- Evidence
sion you told Mr. Fraser, he says, that you had informed Mr. Snider that L —
you saw no objectionable features, and permission was granted verbally. David Pottinger
You have already said you only had one interview with Mr. Snider. Do Examination-
10. you recollect telling him that you saw no objectionable features? A.— in-chief
Telling Mr. Fraser? Jan. 22, 1929.

. Contd.
Q.—Telling Mr. Fraser that you had told Mr. Snider that? Imay say (Contd.)
we have a letter on the record that was written by Mr. Fraser to Mr. Mc-

Millan. You would know him as Manager of Telegraphs at Montreal.
A.—Yes.

Q.—This letter is dated January 1st, 1917, and came in response to a
request by Mr. McMillan that Mr. Fraser go and see you.

(Letter shown to witness). :

A.—Mr. Fraser evidently is mistaken in what he says here about my state-

20 ment. It is a misunderstanding of some kind, because he states it in gen-
eral terms here. The permission I gave was a specific one for a very
small affair, to help out Mr. Snider in his difficulties in operating his line,
and there was no general movement spoken of at all at any time.

He goes on to say that I was in Ottawa a few days later and advised
the Minister of Railways. Well I never reported to the Minister, I re-
ported to Mr. Schreiber. I mean any general business. He was the one
I made all reports to. I made no report of this concession given to Mr.
Snider, I did not think it was worth while mentioning, and I dismissed it
from my mind after the interview was over with Mr. Snider. As for

30 speaking to the Minister about it, I never had the slightest communication
with any Minister in regard to it atall. He is mistaken in regard to that.

Q.—I think you have said that you never even reported it to Mr.
Schreiber? A.—I never reported it to Mr. Schreiber, but I may have said
to Mr. Fraser that it was possible that I may have spoken to Mr. Schrei-
ber about it when I saw hinr.

Q.—But you never made any report whatever about anything to the
Minister, you say? A.—Never. I never saw the Minister about any-
thing unless he sent for me and wanted to speak to me. ‘

Q.—You will notice that Mr. Fraser says you told him that you ad-
vised the Minister of Railways and Canals that you had granted the Can-
adian Pacific Telegraph the right to do their re%uilding on the Intercolo-
nial right-of-way. A.—Well he is entirely mistaken in regard to that.

40
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RECORD Q.—Then he goes on to say that you said that the Minister stated it
B was quite right, and that he could see no reason why the permission should

In the not be granted. A.—Well he is certainly mistaken in what I said.
Exchequer Court
of Canada Q.—Then the following part, with reference to the line between New
— Glasgow and Sydney, did you state that to Mr. Fraser? A.—All I could
) N°‘, 3 say about the line from New Glasgow to Sydney was that what is called
Ela,‘(;‘“ﬁ s the Cape Breton Railway, that is from Point Tupper to North Sydney and
vidence.

Sydney, I had nothing to do with them at all until they were finally com-

David Pottinger Pleted and handed over for operation. The building of them was con-

Examination- ucted under Mr. Schreiber by engineers who reported to him direct. 110

in-chief saw the line of telegraph poles and wires on the Cape Breton Railway -

Jan. 22, 1929, when I took charge, but I knew nothing more than that, I was never asked
(Contd)  anythingabout it.

Q.—Do you know when you did take charge of that particular por-
tion of the railway? A.—When it was opened for traffic, I do not re-
member the date.

Q.—And you say when it was opened you saw the Canadian Pacific
Railway wires? A.—I saw lines of wires, which they said were Cana-
dian Pacific Railway wires. :

Q.—But prior to the placing of those wires on that - section of the 20
road I understand you had nothing to do with that section? A.—No.

Q.—So it was not part of your duty to have regard to it? A.—I
never heard anything about it at all.

Q.—Then you see Mr. Fraser says that you were not quite clear as
to why this line was permitted on the right-of-way. Did you state what
your general understanding was as Mr. Fraser states it in the letter, or
otherwise? A.—You mean with regard to that second last paragraph?

Q.—Yes, where it says that the telegraph people had the necessary
permission, and that there was a quid pro quo, the nature of which you
were unable to recollect. A.—I donot see how I ever could have said 30
anything of the kind, as I do not know now anything about it, never
heard about it at all.

Q.—Then the last paragraph, Mr. Fraser says you told him you had
no recollection of the Mersereau incident, but that had the section men
interfered with the telegraph gang you would certainly have taken action,
as the work was being prosecuted with your own and the Minister’s con-
sent. What do you say about that? A.—I could not have said anything

of that kind certainly, except in regard to the Snider affair. He is cer-
tainly mistaken there.

. Q.—Do you recollect, as long as you were there—you were there I 40
think you have said until 1913 altogether—do you recollect seeing the
Canadian Pacific Railway telegraph poles on the right-of-way in any sec-
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tion? A.—Well I cannot remember having seen them, I paid no atten- RECORD
tion to them you know. There were several lines of poles, but I could not In the
say that I saw them there.

. Exchequer Court
—You have no recollection of seeing them and knowing them as  of Canada

C. P. R. poles? A.—I do not think that I have that recollection at all. Ne 3
0.

Plaintiff’s

Evidence

CROSS-EXAMINED BY MR. TILLEY: David Pottinger

Q.—Mr. Pottinger, did the Montreal Telegraph Company ever build i’_‘:ﬁ?am'
any line east of Saint John or south of Moncton? A.—I am not certain

X Contd.
10 about that, but my recollection— Cro(ss_om )

Q.—I do not care about north of Moncton, south or east of Moncton. Examination

A.—My recollection is that they went to the Gulf shore, so as to communi- Jan. 22, 1929.
cate with Prince Edward Island.

Q.—There might have been a line that they built to communicate with
Prince Edward Island? A.—TI think so, yes.

Q.—But they did not build along the Intercolonial, did they? A.—I
am not sure about that, but probably they did.

Q.—Well do you know? A.—No, I do not.

Q.—You do not know whether they did or not? A.—I do not know
20 for certain.

Q.—The companies that built along the Intercolonial, so far as you
remember, are, first, the line built by the Nova Scotia Government, and
the line built by the New Brunswick Government, is that right? A.—
Yes, those were in New Brunswick and in Nova Scotia.

Q.—Then you have told us about those two. When were other lines
built, and who built them?

MR. RAND: Are you referring to lines of railway or of telegraph?

MR. TILLEY: Lines of telegraph. A.—The Great North Western

lr)nay have built or maintained east, but I do not remember when it would
30 be.

HIS LORDSHIP: The witness says he does not know. You say the
Great North Western may, but we want to know if you recollect. Ify ou
do not, say you do not recollect. A.—I certainly do not recollect. But
we had the use of telegraph line between Moncton and Truro, whether

}(hose wires were the Great North Western or the Western Union I do not
now.

MR. TILLEY: It was one or the other?
MR. RAND: Or both.
[ )
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RECORD MR. TILLEY: It was one or the other, or both? A.——Qne or the

I the other or both.

Exchequer Court Q.—There is no doubt about that. When did you first have the use
of Canada  of those lines, do you remember? A.—At the date the Intercolonial was
— opened between Truro and Moncton for traffic there were telegraph

_No. 3 lines there then.
Plaintiff’s
Evidence. Q.—And you do not know which company built them? A.—No.
David—I;t_)ttinger Q.—Then is it your statement now that you do not remember the C.
Cross- P. R. building along the right-of-way except at one point? A.—I have
Examination  heard that it built, but I do not know anything about it otherwise. 10
Jan. 22, 1929. Q.—Well you had heard that they had done it at the time they did it?

(Contd.) A —-—NO

~ Q.—When did you first hear about it? A.—I received a letter from
Mr. Schreiber saying that the Great North Western Telegraph Company
had protested to the Department that the C. P. R. was building lines on
the right-of-way, and in that way nullifying their exclusive contract.

Q.—Do you know the date of that letter? A.—No, I don’t.

Q.—Have you seen it lately? A.—No.

MR. TILLEY: Have you got it, Mr. Rand?

MR. RAND: Unless it is in, we have put in everything we have. 20

MR. TILLEY: At any rate you received some such letter from Mr.
Schreiber at the time he was Deputy Minister of Railways? A.—Well I
don’t know, he had two titles at different times, he was Chief Engmeer
of Rallways

Q.—Until when? A.—I do not remember. And later on he was
made Deputy Minister. But in which capacity he wrote, or at what time,
I do not know.

" Q.—When he was Chief Engineer were his duties those of a Mana-

ger, or was he merely an engineer? A.—As far as the Intercolomal Rail-
way was concerned he had the dulies of Manager. 30

Q.—Although his title was Chief Engineer? A.—Yes.

Q.—And you cannot say just when he wrote the letter, you cannot
say whether it was in the *90’s or after 1900? A.—I cannot place it at all.

Q.—Is that the only letter you remember on that subject? A.—That
letter instructed us I think to order the Canadian Pacific Telegraph Com-
pany to remove their poles from the railway. That is the only thing I
remember about it.

Q.—And was there any lawsuit about it? A.—I don’t know.
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Q.—You never heard of any action being brought? A.—No, there = RECORD

may have been in Ottawa here among the Departments. In the

Q.—But you had nothing to do with it if there was such a thing? A. Exchequer Court
—No. of Canada

Q.—Where would such a letter as that be, in the office at Moncton, is No. 3
that where you got it? A.—At Moncton. Plaintiff’s

Q.—In the railway office I suppose? A.—Yes. Evidence

Q.—Was it in the same letter that he instructed you to order them David Pottinger
off? A.—Well that was the only letter, the ordering off I refer to. Cross-

. s . Examination
10 Q.—I suppose when you got that letter you made an investigation to :
see to what extent they were on the Intercolonial Railway, did you? A.— Jn 22, 1929.

I do not know about that. The order wasrepeated, he wrote the company ~ (Contd.)
or someone.

Q.—When you say the order was repeated you mean you passed it
on? A.—For removing the poles.

Q.—Do you know what happened after that, were they removed? A.
—1I think not.

Q.—That was because of something that happened at Ottawa I sup-
pose, the instructions were changed? A.—There were no further in-
20 structions about the thing at all.

HIS LORDSHIP: So that at some time, the date you cannot fix de-
finitely, you got instructions to order them off, you passed on the infor-
mation to the Canadian Pacific that they must take the poles off, and
then after that they were not taken off and you got no further instruc-
tions to order them off? A.—That is my recollection. In passing the or-
der on I do not know that we wrote to the Canadian Pacific Railway, I -
may have instructed the Chief Engineer to have the poles removed.

Q.—You gave the necessary instructions to carry it into effect? A.
—Yes.

30 HIS LORDSHIP: Do you remember to what poles this letter of Mr.
Schreiber had reference? Would it be generally to the line, or would it be

to that leave which you had given to Mr. Snider? A.—I do not think Mr.
Snider’s affair was ever mentioned.

0.—You do not think it had reference to that? A.—I think the let-
ter, if it is found, will not have specified any particular place, but that the

poles were on some portions of the Intercolonial and they were to be
moved off’; that is my recollection.

MR. TILLEY: That is it was a general order to take them off, but
not specific as to any particular poles. And by that time there were
40 many other poles on the line than the poles Snider transferred there un-

der your authority? A.—Well I don’t know as to that, but I understood
that it was other poles altogether.



104

RECORD Q.—And would include the poles that you said Mr. Snider might put
ok there, it would include those? A.—Oh yes, of course. Ihad noauthority
n the to give Mr. Snider permission, you see, but I wanted to accommodate him

Ex Z’;eqc":;ags"" and his line in a small way, as it did not interfere with us much.

— Q.—You cannot fix the dates of these things at all, can you? A.—I
No. 3 cannot at this distance.

Plaintiff’

E;z::lc: Q.—You do not know whether it was in 1904 or 1890. Now let me
__ read to you a letter, and see if this is the one you refer to, letter of 8th Jan-

David Pottinger uary, 1890, Exhibit No. 54:

gmss'_ g “I enclose you herewith a copy of a letter received from the Sec- 10
xa“‘z‘;a i‘;‘; 0 retary of the Department with reference to the question of the erec-
Jan. 22, ‘ tion at certain points on the line of the Intercolonial Railway between
(Contd.) St. John and Halifax of the telegraph poles of the Canadian Pacific

Railway, and stating that ‘an opinion has been obtained from the De-
partment of Justice showing that in view of the provisions of the ex-
isting agreement with the Montreal Telegraph Company these poles
should not be permitted to remain. The encroaching company have
accordingly been notified to remove them at once, and you will be
good enough to report to me in the event of this notification not re-
ceiving attention.” ' 20

Is that the letter? A.—That is the letter.

Q.—So we have identified the letter. Now do you say that was after
your talk with Mr. Snider? Do you fix your conversation with Mr. Sni-
der as being before or after that letter from Mr. Schreiber? Because that
letter takes us away back to 1890. A.—Well I really cannot say about that.
I do not know the date of Mr. Snider’s application.

Q.—It was just verbal, and you cannot recall the date?

HIS LORDSHIP: You have not got it anywhere when the C.P.R.
began to build their telegraph line between Saint John and Moncton?

MR. JONES: 1889. It is on the chart that is in. 30
MR. TILLEY: That is outside.

HIS LORDSHIP: It was outside, but then it is at that time that this
line was built that Snider was asking about.

MR. TILLEY: Iam just wanting to know whether you can remem-
ber, or whether it is too indefinite for you to remember, whether Mr. Sni-
der saw you before or after the date that letter was written. A.—I am
afraid I cannot say.

HIS LORDSHIP: Can you say this, do you remember whether Mr.
Snider went to you to have that leave at the time the C. P. R. were build-
ing their line for the first time between Saint John and Moncton? 40

MR. TILLEY: The line was built.
64



WITNESS: It could not have been when they were building it for
the first time.

MR. TILLEY: What you say is that you understood Snider found
difficulty where the line actually ran through country covered by trees,
and wanted to change the line. So it must have been after it was built.

MR. RAND: I think he used the word “rebuild.”

MR. TILLEY: Was he rebuilding it at the time? A.—Well he want-
ed to get rid of these woods. The line had already been built, as I under-
stand.

10 Q.—I am just trying to get your recollection of these things, I am not
trying to fix the particular date, because we can fix it otherwise.

What was Snider’s position at that time? I think you said he was
then Superintendent of Telegraphs at Saint John? A.—At Saint John. 1
do not know specially about his title, but he had charge of it at Saint John.

Q.—Do you remember whether or not you were asked to make a re-
port on the situation and inform Mr. Schreiber how many poles were
along the right-of-way? A.—No, I do not, but it is quite probable there
was such a letter.

Q.—But you do not call it to memory? A.—No.

20 Q.—Do you call to mind whether you did in fact ascertain what poles
were along the right-of-way at that time? A.—No, I do not.

Q.—In fact I gather from what you have said in your examination
in chief that you had no knowledge of any poles of the'C. P. R. along the
right-of-way, except what you told Snider he could put on. Is that right?
A.—That is what I said.

Q.—Now, Mr. Pottinger, I cannot understand how that can accord
with an official communication to you about these poles. I would have
thought that there would have been due inquiry, and that you would have
known at that time what poles were on the right-of-way.” Is it not likely

30 that you did know, but you have now forgotten? A.—That may be. The
letter asking to report whether the poles were moved or not would be sent
by me to the Chief Engineer, who would I suppose look after it and prob-
ably report to me. But I have no recollection of that.

HIS LORDSHIP: He would not do that work himself, he would
direct that to be done by some official.

WITNESS: It would be under the charge of the Chief Engineer,
who looked after the right-of-way and the property.

HIS LORDSHIP: Was it you who made this note on that letter to
which we have just referred?

05
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Examination
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(Contd.)

MR. TILLEY: If he saw the original he would probably be able to
tell. I am a little curious as to how he can say he did not know the C. P.
R. poles were on the right-of-way.

I;IS LORDSHIP: How could he distinguish them from the other
poles

MR. TILLEY: There is correspondence which I will refer to in the
argument. I am not saying he has not forgotten, but to say he did not
know is another matter.

HIS LORDSHIP: Do you know who that note was made by?
(Letter shown to witness). A.—I generally initialled the notes I made, 10
but there is no initial to this.

MR. TILLEY: Well it would probably be by you or by your au-
thority? A.—It would be done by me I have no doubt. Those men’s

names here, DeBoo and Lockhart, were roadmasters. 1 have forgotten
about that. ’

MR. TILLEY: You have forgotten the details of it.

MR. RAND: I think that memo is by Mr. Archbald. We would
have to have the original.

MR. TILLEY: For my purpose I do not care who made it, all I want
to know is, Does the witness remember? A.—This says ‘“Mr. Archbald 2¢
see this carried out.” I would not write to DeBoo and Lockhart.

Q.—Mr. Archbald probably put the note on for the section men?
A.—Yes, he might.

Q.—I amnot suggesting that you would go out and look at these poles
yourself, but what I want to know is, here 1s a letter written on the sub-
Ject, and a lawsuit was subsequently started about it, and a report was
sent in which had to be sent in before they could say how many poles
were along the right-of-way. Now you have forgotten all that if you
ever knew it? A.—I must say I have.

HIS LORDSHIP: I am not convinced that he had much to do with 30
it. :
MR. TILLEY: I should like to argue that at the end.

HIS LORDSHIP: But I want to be fair to the witness. He is an old
man.

MR. TILLEY: But I would rather your Lordship would not form
conclusions until we come to the argument.

HIS LORDSHIP: But I say it is quite possible that a good deal of
these matters would be adjusted at Ottawa.

MR. TILLEY: That is our case, this thing was adjusted at Ottawa.
(2]
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Q.—Many of these things in respect of which you would get instruc-  RECORD
tions would be ultimately adjusted at Ottawa, wouldn’t they? A.—I have —

In the
no doubt. Exchequer Conrt

Q.—But that is not the point I am on. I cannot understand how you of Canada
as General Manager would be in a position to say that you did not know —
that C. P. R. poles were on the right-of-way when these letters were  No. 3
written to you and when Mr. Archbald from time to time reported to Plaintiff’s
you, the poles have not been taken off. Do you remember that? A.— Evidence

I have no doubt I got those letters. David Pottinger

10 Q.—Well then you must have known there were C. P. R. poles along Cross-
the right-of-way? A.—The Intercolonial Railway had all the telegraph Examination
facilities that it required in one or two wires to do its business. We were Jan. 22, 1929.
not in commercial telegraph business, and I did not pay much attention (Contd.)
to the difficulties between the telegraph companies.

Q.—You did not pay much attention to the difficulties between the
telegraph companies? A.—That was my position in regard to the matter.

Q.—And you knew there were difficulties, or you heard of some
difficulties as between the companies? A.—Certainly.

Q.—The company on whose poles your lines were strung for the

20 railway complaining that the C. P. R. were building along the right-of-

way? A.—Well I don’t know, the wires may have been the Western
Union wires.

Q.—Well one company that was there making some complaint that
the C. P. R. was putting wires along on the right-of-way? A.—That is
correct. -

Q.—How soon did you know that state of affairs existed? A.—Well
I do not know, I cannot say now what date.

Q.—It is likely that you knew of these wires being put there at the

time they were put there, because that is when the dispute would occur?

30 A.—Well not very long afterward probably. When the objection was
brought up.

Q.—Do you remember an application for leave to put wires on the
right-of-way between Stellarton and New Glasgow, that particular piece?
Do you remember anything about that, or any dispute about the wires
there? A.—Stellarton and New Glasgow is part of the Pictou branch.

Q.—But that would be under your jurisdiction? A.—Yes.

Q.—Do you remember anything coming upabout poles at thatpoint?
A.—I do not.

Q.—That is not present to your recollection. The wires at the point

40 Mr. Snider approached you about, the wires he had in mind, were then

outside the fence, and he wanted to put them inside. That is right? A.—
That is right. sor
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RECORD Q.—That shows that the line, speaking generally, was built outside
I the the fence before it was transferred inside the fence? A.—Yes.
Exchequer Court (Q.—Now you remember that an application was made to build in-

of Canada  side the fence from New Glasgow going east to Sydney? Do you remem-
— ber that was asked for? A.—No, I do not remember that.

No. 3
Plaintiff’s Q.—You cannot recall any incident— ? A.—You see the line of
Evidence railway from New Glasgow to the Strait of Canso was built by a com-
David Pottinger o>
avil otunger
Cross- s Q.—That is the railway? A.—The railway.
Examination Q.—But I am speaking now of the Canadian Pacific telegraph line 10
J an.(czz,t(119)29. along that piece of railway. A.—That piece of railway was built and op-
ontd.

erated by a company called the Halifax and Cape Breton Railway Com-
pany.

Q.—Down to what date? A.—I cannot remember the dates at pre-
sent, but the Nova Scotia Government purchased it from that company
and operated it with a superintendent appointed by them for a time.
Afterward the Dominion Government bought it from the Nova Scotia
Government. Now whether these lines that you are talking about were
l[;ut on it in the time of the Nova Scotia Government or not I do not %0

now.

Q.—Well in March, 1893, it was part of the Intercolonial Railway,
wasn’t it? A.—I don’t know when we took it over.

Q.—Well we have a letter here from Mr. Hosmer to Mr. Schreiber
with regard to the line between New Glasgow and Sydney, written in
March, 1893. Of course Mr. Schreiber would have nothing to do with it
until it came under the Dominion system? A.—No.

Q.—So that if he had to do with it at that time as Deputy Minister
vou would have it under your control as General Manager? A.—The
railway, yes.

Q.—Then can you not recall that in 1892, when you got the title of 30
General Manager, your line certainly extended down east of New Glas-
gow towards Sydney? A.—Yes.

Q.—In 1892 at any rate that line was under your jurisdiction. Now

~ we have here considerable correspondence about building a telegraph

line for the C. P. R. along that right-of-way. Did you ever hear about it?

A.—TI have no recollection of it now at all. As I told you, the line in Cape
Breton, I had nothing to do with that.

Q.—You had nothing to do with the building of the railway? A.—
Nothing to do with the building of it.

Q.—But it came under your jurisdiction? A.—After it was built.
: 160
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Q.—I am speaking now not about telegraph lines built as part of = RECORD
the railway system, I am speaking now of the C. P. R. telegraph line built I th
along the railway after the railway was constructed and in operation. Erel " eC .
You do not remember anything about the building of the C. P. R. tele- =701 * o7

graph line from New Glasgow towards Sydney, do you? A.—WellasI of Canada

have said before, the telegraph line was built— No. 3
Q.—No, I do not mean the railway telegraph line. A.— —was built Plaintiff’s

on the Cape Breton Railway before it was turned over for operation. Evidence

Q.—You are speaking of the line that was built in connection with ! David Pottinger
10 the railway, but I am speaking of the C. P.R.line of telegraphs. Do you | Cioss-
remember anything at all about the building of that line, the C. P. R. { Examination
line of telegraphs, on the railway, east of New Glasgow? A.—Idonot. { Jan. 22, 1929.

Q.—Then of course you do not know that an agreement was actually ~ (<°™®)

drawn up about that? A.—I do not.

Q.—Do you remember anything about the building of a C. P. R. line
of telegraphs between Westville and Pictou? A.—I do not remember
anything about it.

Q.—You cannot recall anything about the C. P. R. line of telegraphs
between Westville and Pictou. That is right? A.—Yes.

Q.—The reason for that I suppose is that many of these matters
were dealt with at Ottawa, and you paid no attention to it unless there was
some dispute came up about it?

HIS LORDSHIP: He had nothing to do with it, he was operating his
railway and he had his telegraph service.

MR. TILLEY: You had the railway and a telegraph line, and you
let the other people build and assumed it was authorized from Ottawa?

MR. JONES: He has not quite said that.

Q.—(Question read to witness). A.—I could not say that. I do not
remember anything about the transaction.

MR. TILLEY: How many people had seen you about this? Mr.
- Fraser saw you? A.—Yes.

Q.—Did Mr. Hayes ever go to see you? A.—I do not think so, he
may. That is Mr. Hayes who was the Manager?

Q.—Subsequently General Manager after you, Mr. Gutelius first
and then Mr. Hayes. A.—I do not remember that.

(Court adjourned at 4.30 p.m. Tuesday, January 22nd, to Wednes-
day, January 23rd, 1929, at 10.30 a.m.)

o
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Wednesday, January 23rd, 1929, 10.30 A.M.

MR. TILLEY: Before going on with the examination of Mr. Pottin-
ger I have had handed to me this morning by Counsel for the Crown the
original proposed agreement of 1917,

Your Lordship will remember that there were negotiations between
Mr. Gutelius and Mr. McMillan, settling certain terms, and they were em-
bodied in a document sent to the Crown, and I thought we had the one
that was sent to the Crown in Exhibit No. 245.

HIS LORDSHIP: It was a draft agreement.

MR. TILLEY: It may be referred to as a draft agreement, it was 10
not finally delivered to us.

HIS LORDSHIP: Of 10th May, 1917?

MR. TILLEY: Yes. That followed negotiations with Mr. Gutelius,
there was a memorandum with Mr. Gutelius’ initials, that was put in.
There was a question whether “0.K.” appeared on it. The one before
that is Exhibit No. 239. If your Lordship will have those two before you
I will explain what I want to say about them.

HIS LORDSHIP: Was the letter that you exhibited to Mr. Pottin-
ger last night No. 235?

MR. TILLEY: This happened in Mr. Gutelius’ time, this has nothing 20
to do with Mr. Pottinger. I want to clear it up before I go back to Mr.
Pottinger.

Your Lordship will remember that document, Exhibit No. 239—

HIS LORDSHIP: I have a note “Produced from custody of defen-
dant.”

MR. TILLEY: Yes. That wasa copy, and that was to be checked
with the original. I have got the original of that document Exhibit 239,
and if your Lordship will permit I would like to attach this or substitute
it, because it has the 0.K.’s written on it in pencil.

HIS LORDSHIP: There seem to be two documents that have mark- 30
ings on them.

MR. TILLEY: I was going to suggest that the one I have handed to
your Lordship could be marked 239-A.

MR. JONES: We have not seen that yet.
(Document handed to Mr. Jones.)

HIS LORDSHIP: Of course we do not know who put the 0.K’s on.
MR. TILLEY: I will have evidence of that.

MR. JONES: Would it not be more consistent to prove who wrote
the O.K.’s first? ]
-



HIS LORDSHIP: Your objection is taken too late, you should
have objected when the other was put in, because you admitted that all
these documents should go in. There is not one-quarter of these docu-
ments that would be in if you had not both consented.

MR. JONES: That was done with the understanding that we want-
ed to show, without binding either party—

HIS LORDSHIP: If you take a legal objection to it it is quite dif-
ferent. You should have taken objection to the one that is already in.

MR. TILLEY: May I remind my friend that when this paper, Ex-

10 hibit 239, was put in, which is a copy, the question arose that there were

certain O.K. marks, and we both agreed we would get the original and
put it in.

MR. JONES: Without admitting who made the O.K.’s for the pre-
sent.

MR. TILLEY: For the present I am not asking my friend to admit
anything.

HIS LORDSHIP: Without proving who made them?

MR. TILLEY: I have said I am going to prove that.

HIS LORDSHIP: The new document will be called 239-A. That
20 will be what purports to be the original of 239.

EXHIBIT No. 239-A: Document purporting to be original of Ex-
hibit No. 239.

MR. TIL.LEY: I have another memorandum about which there will
be evidence in the same way, relating to the same agreement. I would
like to have it attached and made No. 239-B. I have given a copy to my
fI'rielﬁl. I(’; also has some markings, about which there will be evidence.

will read it.

(Mr. Tilley ;eads document dated Montreal, April 14th, 1917, Memo-
randum re concessions).

30 Those three all relate to the same matter.

HIS LORDSHIP: That would look as if it were a memo prepared
in the C. P. R. offices.

MR. TILLEY: It is a memo prepared by the C. P. R., what they
would like to have. There will be evidence later that those initials at the
side are Mr. Gutelius’ initials, put on by him.

EXH2I;391T No. 239-B: Memorandum, associated with Exhibit No.

Now, one other document was put in, and I asked at the time to be
allowed to have the original, Exhibit No. 245. Your Lordship will see

e
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that that was the agreement that was reached, put in more formal shape.
There will be evidence later on about it.

HIS LORDSHIP: Draft of agreement. I do not want you to put
on the record that it is an agreement.

MR. TILLEY: Draft of agreement. It will not change the docu-
ment, it is not misleading your Lordship.

HIS LORDSHIP: No, not me.

MR. TILLEY: The document that my friends have handed me this
morning, the original draft, is not quite the same as the one your Lord-
ship has before you. It comes from the Government, and I want to 10
put it in.

I will read this, that you may see the difference.
(Mr. Tilley commences reading the document he presents).

HIS LORDSHIP: There is something wrong.

MR. TILLEY: Your Lordship will remember that when Exhibit
257 was produced it was not dated, it had a blank for the length of time
it was to run, and I said we would get the original. 1 have been all this
til‘;le getting it. I am saying there are differences. May I go on and read
it

HIS LORDSHIP: 1 want to be enlightened. I have here with re- 20
spect to No. 257 what Mr. Rand has said, draft agreement 29/5/17.

MR. TILLEY: No. 257 is a later document that was got up in the
time when Mr. Hayes was in control, it was sent to us as Mr. Hayes’ pro-
posal. I am on Mr. Gutelius’ proposal, and it is the document that I have
already referred to, No. 245.

HIS LORDSHIP: I have here taken down what has been told to
me, that No. 257 was a draft agreement and that it bore the figures
29/5/17. 1 turn up now what has been filed, and I do not see those fig-
ures on it, notwithstanding that they were stated to me.

1(\1'IR. TILLEY: I did not read it to your Lordship. It can be cor- gg
rected.

MR. JONES: Yes, I think it should be. Inreading it we read from
our copy.

HIS LORDSHIP: You should not give me a copy that does not
conform to what you read.

MR. TILLEY: 1 think we had better have the original and find
what it has on it.

MR. JONES: We will endeavour to get the original.
L,
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MR. TILLEY: If your Lordship will follow No. 245, this has justa ~ RECORD
few changes, showing that the draft was changed in the negotiations.

. In t}
The negotiations extended over some time. My copy has the date filled e:;uf,:ec owrt
mn. . ) . of Canada
“Between His Majesty King George V.—" _
(Reading continued). No. 3
Plaintiff’s
HIS LORDSHIP: There is a word missing. Evidence
MR. TILLEY: If your Lordship will not change that, you will find Discussion
other changes, this is one draft, that is another. Jan. 23, 1929.
{Contd.)

10 To this document is attached the corporate seal of the Canadian
Pacific Railway Company, and it is signed by the Vice-President and the
Assistant Secretary, and it is marked “O.K. F. P. Gutelius.” That docu-
ment is produced by my friend.

EXHIBIT No. 245-A: Draft of proposed agreement, 29/5/17.
MR. RAND: That is word for word like Exhibit 257.

HIS LORDSHIP: How is it that in 245 I was given the date as the
10th of May, and the date is in blank?

MR. TILLEY: I think your Lordship will find that it was mailed

to some person on the 10th of May, or we thought it was. Your Lord-

90 ship will find I pointed out that it bore no date, when it was put in, and
I said I would be glad to get the original.

HIS LORDSHIP: 1 suppose, Mr. Rand, you are quite satisfied
that it is not 257?

MR. RAND: It is identical with 257 as we have it.

MR. TILLEY: I am not suggesting that my friend may not have
put the mark 257 on the wrong document. The document that is prop-
erly 257 is here, the original can be produced and compared, it is a dif-
ferent document.

MR. RAND: We have put in evidence documents that have been
30 prepared by the defendants, and we assumed that they were copies of
the documents to which we referred. There may be a mistake. The

copies that are before your Lordship are those that have been prepared
by the defendants, not by us.

HIS LORDSHIP: There are a number of mistakes in those docu-
ments, there is no doubt of that.

MR. JONES: T think it is just a matter of putting all these in un-
der the agreement we had that we could refer to them afterward. It

seems to be a matter of argument as to which one this is like, or whether
it is different from either of the others. B

e
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HIS LORDSHIP: All that arises from the fact that I have on my
minutes that it was told me that it was on the 10th of May, and I put it
down, and I look at the document and there is no date on it.

MR. JONES: 1 think that is an error, the 10/5/17 on 245. It seems
to be on the copy I have in my file, how it was put there I cannot say.

HIS LORDSHIP: You should not give me a copy that is different
from what you read. ‘

MR. JONES: I am not sure yet that the one that was put in is the
correct copy.

MR. RAND: May I say that if it is intended on this copy that has 10
been put in as 245-A to base an argument that there is an existing agree-
ment in accordance with its terms, and that a contract was thereby es-
tablished with the Crown, we would object; first, on the ground that it
has not been pleaded—

HIS LORDSHIP: I do not understand that. It is open to anyone
to plead whatever he likes.

MR. RAND: Exactly, but they have not pleaded it.

HIS LORDSHIP: 1 will not attach much importance to that. I
want to get all the facts. But you have got your argument. Even if that
is signed and the other side did not sign, it is open, there is no mutuality. 20

But I think Mr. Tilley has another argument, he wants to establish
that there were negotiations all the time that kept it so that he could not
be charged or penalized for the past, that he had negotiations which kept
him there. Then there would be the other question, whether he has a
right to be there.

MR. TILLEY: Yes, there are questions of past and future. It has
relation to both points.

HIS LORDSHIP: But more especially with respect to the past.
MR. TILLEY: Yes.
HIS LORDSHIP: That shows there were negotiations all the time. 30

1 MR. RAND: And it is on that ground of course that it is put in evi-
ence.

MR. TILLEY: No, it is put in evidence for whatever it is worth.
MR. RAND: Relevant to the pleadings, that is all.

MR. TILLEY: Relevant to any issue. If my friend is going to be
technical I may have to amend my Pleadings.

___HIS LORDSHIP: You remember the old days of Special Pleadings
in England, which ruined families and people, that has gone by. Now we
have only one idea in hearing cases, to get to the pith and marrow and

Lo
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do justice between the parties, and if amendment is necessary it will be =~ RECORD

allowed. I'n the

MR. RAND: Precisely, but may I suggest that if it were attempted Exchequer Court
to set up that this became a concluded agreement though not signed on  of Canade
behalf of the Crown, we would have had to make other investigations, —
would have had to consult Mr. Gutelius and Mr. Hayes— Phai It\I?f 3

amint's

HIS LORDSHIP: It was not the intention of anyone to make a 5yigence

contract. .
Discussion

MR. RAND: Well that is all my suggestion is. Jan. 23, 1929.

10 MR. TILLEY: So that my friend will be under no misapprehen-  (°"%)
sion I propose—

HIS LORDSHIP: To use it for all purposes?

MR. TILLEY: Yes, and your Lordship will remember that my
friend asked to be allowed to make an amendment at the beginning, and
your Lordship said you would reserve whatever amendments we wanted
to make. I considered that I had the right to propose amendments if I
wanted to, your Lordship even said if it were necessary to adjourn the
case you would do so.

HIS LORDSHIP: But understand me well. When I said that, it

20 was with respect to the amendment that the Crown was making, if the

amendment the Crown was making was putting you to some difficulty

I would give you all the latitude possible to amend, but only incidental

to the amendment that the Crown was making. You did not make any
application to amend.

. MR. TILLEY: I understood your Lordship reserved to me that
right.

HIS LORDSHIP: Only with respect to what would flow from the
amendment of the Crown.

MR. TILLEY: There is a lot flows from their amendment, because
30 it is a common law action for damages now.

. HIS LORDSHIP: T have not the amendment by the Crown verba-
}1m din my mind, but it goes as far as to say to find the rights of the de-
endants.

MR. TILLEY: Then I think I am entitled to put forward what I
believe the rights to be.

HIS LORDSHIP: We will not be troubled by that Mr. Tilley, if any
amendment is necessary. We will try the case and get the pith and mar-
row of it, and any fact that may throw some light on it I will allow, and
any view, whether right or wrong, I will hear.

e .
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RECORD  CROSS-EXAMINATION OF DAVID POTTINGER by MR. TILLEY,

resumed:
In the

Exchequer Court Q.—Mr. Pottinger, I was asking you yesterday about some matters
of Canada  that occurred, and ascertaining what your recollection was with regard
. to them. I want to follow on the same line today.

No. 3
Plaintiff’s HIS LORDSHIP: I remember Mr. Fraser called on him with re-
Evidence. spect to that, and he did not remember about Mr. Hayes.
David Pottinger MR. TILLEY: Now let us take a few matters up in their order. Do
Cross- you remember, I did draw your attention to the letter written by Mr.
Examination  Schreiber to you of 8th January, 1890, when Mr. Schreiber said that the 10
resumed. poles had to be removed. Do you remember that latter? A.—I remem-

Jan. 23, 1929. ber it.

Q.—And you remember there was a memo on it, and you could not
say whether it was in your handwriting, because you said you usually
initialled your memos, and I find the original letter, now produced, has
the initials on it.

HIS LORDSHIP: Did you put your hand on the original?

MR. TILLEY: My friends did, it comes from their possession.
HIS LORDSHIP: Will you putitin?

MR. TILLEY: We can attach the original to the copy filed. (Ex- 20
hibit No. 254, and shown to witness).

WITNESS: Yes, that is my initials, that is all right.

Q.—You did not remember whether you had signed this particular
letter or not, but you said your practice was to put your initials on when
you put a memo on a letter? A.—Yes.

Q.—How old are you, Mr. Pottinger? A.—I had my 85th Birthday
on the 7th of October last.

Q.—Now you say you gave some order,—I think what you said
vesterday was that although the order was given the poles were not in
fact removed. That was your recollection? A.—VYes. 30

Q.—And you assumed, I suppose, that it had been dealt with at Otta-
wa? A.—Well I don’t know that I ever thought of its being dealt with at
Ottawa or anywhere. It was not dealt with by us.

Q.—It was not dealt with by you. And as far as you are concerned
the demand to have them removed, by the Government or by the Depart-
ment at Ottawa or by Mr. Schreiber, ceased? A.—Yes, I had nothing fur-
ther to do with it.

Q.—The demand was made, but something happened, and the de-
mand was not carried out?

]
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HIS LORDSHIP: He did not say that. REC_ORD
Q.—What was the result of what took place following your direc- In the
tion that you find on the original? Were the poles removed? You said Exchequer Court
No. A.—They were not removed as far as I know. : of Canada

Q.—And do you know why? A. I do not know any particular No. 3
reasormn. Plaintiff’s
HIS LORDSHIP: They were not removed. Evidence

MR. TILLEY: I would like to ask the question again. David Pottinger

HIS LORDSHIP: Do not make him say things he has not said. -  Cross-

10 MR. TILLEY: I have not made him say anything, I object to your JE;:H;;M;;;Q
Lordship saying that. (Co;ltd.)

HIS LORDSHIP: Your question implies that.
MR. TILLEY: Iam cross-examining the witness.
HIS LORDSHIP: The witness is an old man.

MR.TILLEY: Well your Lordship is interrupting him in his answers,
is my submission.

Q.—Will you say all you want to say about it, Mr. Pottinger?
HIS LORDSHIP: That is the best way.

MR. TILLEY: You gave an order, and it was not carried out—
20 A.—As far as I know.

Q.—As far as you know. And the demand that came to you from
Ottawa to follow it up and see that they were removed, that demand
ceased? A—Well that is of course a pretty broad statement. I do not
know that it was ever withdrawn.

_Q.—I am not asking you about withdrawn— A.—There was no
withdrawing.

Q.—Probably no withdrawing, but at any rate you assumed that
something had happened that stopped that action, didn’t you? A.—Well

I assumed that negotiations were going on in Ottawa between the higher
30 powers.

Q.—You assumed that there were negotiations, and that the result of
the negotiations was that the poles were not to be removed? A.—Well,
I don’t know that, but the poles were not removed ever as far as I know.

Q.—Not only were the poles not removed, but other poles were put
on the right-of-way after that? A.—Well I do not remember that.

Q.—Now, Mr. Pottinger, I am told that over 200 miles of poles were
put on the right-of-way while you were in charge. I am suggesting to
iou that that could not happen without your knowledge. You must have

nown about it at the time must you not?

agd
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MR. JONES: Now, my lord, I object to the question, for this rea-
son; I think that nothing has appeared in evidence to show that my
friend’s suggestion is correct.

HIS LORDSHIP: 1 think the question is permissible, I cannot see
any reason why it should be objected to.

MR. RAND: Except that the evidence that is in shows that that
statement is not so.

HIS LORDSHIP: I am not objecting to the evidence, we are get-
ting evidence.

MR. RAND: We have evidence of what happened.

HIS LORDSHIP: Surely he has a right on cross-examination to try
and destroy anything you have brought in. I cannot see any raison d’etre
of your objection.

MR. RAND: It is a statement that does not accord with the state-
ment prepared—

HIS LORDSHIP: 1t is not a statement, it is a question.
MR. RAND: He says he is advised.
HIS LORDSHIP: He is asking. I cannot see any objection.

MR. TILLEY: My instructions are that during your time while you
were in charge, over 200 miles of telegraph line, C.P.R. telegraph line,
were put along the Intercolonial right-of-way. I am not asking you to
verify that that exact amount was done, but you must have known—or
did you know that poles were being put on the right-of-way, some poles?
A.—I have said previously to someone here that I felt no great interest in
the question of telegraph lines, and therefore I paid little attention to the
moving of poles on the line. They may have been moved, I have no recol-
lection.

Q.—Your reason for not paying attention, much attention, to the
matter, was what? Why did you not pay attention to it if it was going
on? A.—Well we had all the telegraph facilities we required under
agreements, and the railway was not interested in commercial telegraph
business, we did no business of that kind.

Q.—Still, if people were putting telegraph poles along your right-
of-way I should think you would take an interest in that.
HIS LORDSHIP: I do not know that he grasped your question. He

says there were none removed. You were asking whether some addi-
tional ones were placed.

MR. TILLEY: His Lordship isin doubt whether you just grasp the
question. You understood the question? I was directing your attention
now not to the poles you were told by Mr. Schreiber to remove, but to

H8
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20

30



poles that were put on after that letter of Mr. Schreiber’s. A.—I under-
stand that is your question, yes.

Q.—Now you say you took little interest in whether poles would be
put on the right-of-way, because the Intercolonial was not in commer-
cial telegraph business, and it had telegraph facilities for the railway,
and you were not concerned with whether some poles were put on the

right-of-way or not? A.—That is my answer, yes, it is the best that I can
say.

Q.—How often would you go over the line while you were in con-
10 trol? A.—Oh, very frequently.

Q.—Would you see the men working there? A.—I do not remem-
ber having seen them working.

Q.—Well they could not have worked there without your seeing
them, could they? A.—I may have seen them but I have no recollection.

Q.—And you knew that there was a C.P.R. telegraph line just off the
right-of-way? A.—Yes, I have seen that.

Q.—And you saw later on that telegraph line was not off the right-
of-way any longer, but was on the right-of-way? A.—Well I do not re-
member noticing those things.

20 Q.—Well is it not clear that you did at the time, but your memory
does not serve you now? You must have known it at the time. A.—I
may have known, but I have no recollection.

Q.—You cannot call it to memory?

HIS LORDSHIP: He says, We had all the telegraph facilities by
agreement, and we were not in for commercial purposes.

Did he have any of those facilities on the C. P. R. poles?

MR. TILLEY: When you say you had telegraph facilities for the In-
tercolonial Railway work, do you mean facilities from some other com-
pany? A.—From the Western Union and the Great Northern Western,

30 we had two wires, first one wire and then two.

Q.—The second wire, strung along their poles under agreement?
A.—Yes.

Q.—I suppose those are the agreements that are in. Can you say
which company it was? A.—Well the agreement with the Montreal Com-
pany, dated 1870.

HIS LORDSHIP: What I was getting at is whether or not he had
any facilities from the C.P.R.

MR. TILLEY: Not at that time.
"
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RECORD Q.—Were you saying that you had facilities from the C. P. R.? A.
— —No, the railway had none of those, we had complimentary franks on
Eveh : ;'u:i“’ Court A annual exchange basis between the C.P.R. and the railway.
of Canada (Q.—But as to telegraphs, had you telegraph facilities? A.—We had
N3 no telegraph facilities with them.
Plaimi;ls Q.—I think there were some letters about stringing some wires, or
Evidence putting some cross-arms on certain poles, do you remember that? A.—
_ No, I do not. . '
Iga“d Pottinger Q.—But speaking generally you were not using the C.P.R. poles for
E';(;S:]'ination your telegraph business? A.—Oh no. 10
Jan. 23, 1929. Q.—If there were any exceptions to that you do not carry them in
(Contd.) n}‘ind? A.—I do not think there were any, I do not remember anything
of that sort. '

Q.—Now, Mr. Pottinger, we have correspondence here showing that
in 1893 an agreement was drawn up by the Government for the build-
ing of a telegraph line by the C.P.R. east of New Glasgow. Do you re-
member anything about that at all?

MR. JONES: Will your Lordship pardon me, is it quite fair to say,
an (allgreement drawn up by the Government? I do not think that is the 20
evidence.

HIS LORDSHIP: No. You may say they were negotiations, or a
draft of an agreement, but not agreement.

MR. TILLEY: 1 say we have correspondence showing that an
agreement was drawn up.

HIS LORDSHIP: A document is not an agreement unless both par-
ties agree to it. It is a misnomer.

MR. JONES: And the words “drawn up by the Government,” there
is no evidence that anything was drawn up by the Government.

MR. TILLEY: May I read exhibit 125? I do not know why there
should be these interruptions about the use of a word?

HIS LORDSHIP: Mr. Jones is right, there was no agreement, we
are here because there was no agreement. But there were drafts of
agreement which were part of negotiations going on at the time.

MR. TILLEY: I would have thought I could have asked the ques-
tion without having to amplify it so much. But I will put it this way:

30

Q.—Back in 1893 we have it in evidence that a certain document was
prepared and transmitted to the C.P.R. which had relation to a proposal
to build a telegraph line along the Intercolonial east of New Glasgow.
All I want to ask you is, Do you remember anything about it? A.—I do
not, no.

29
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Q.—You do not remember anything at all about that? A—I do not. RE?SRD

Q.—Is it possible, do you think, that an agreement of that kind In the
would be drafted, or a proposed agreement I better say, without it com- Exchequer Court
ing before you as the chief of the railway? A.—I have explained al- of Canada
ready that I had nothing whatever to do with the construction of the rail- No. 3
way in the Island of Cape Breton. Plainti;‘,s

Q.—Well eliminate that, I am talking about New Glasgow, east, and Evidence
about a period long after the railway was built. I am talking about LT
1893. Iam asking you whether, in the way the business of the Intercolo- P2vid Pottinger

10 nial was carried on at that time, it is likely that an agreement of that ™
kind, or a proposed agreement of that kind, would be drafted at [xamination
Ottawa in the Railway Department and sent to the C.P.R. for execution Jan: 23. 1929.
without the matter being taken up with you as the head of the railway?  (Contd.)
A.—1I have no recollection of that at all.

Q.—Would it be likely to take place without being communicated to
you? A.—It might be.

Q.—Would it be likely to be done in that way, or was it the usual
practice? What I want to get is your practice. Was it the usual prac-
tice to submit such matters to you? A.—Well when the Department

920 wished to submit them they submitted them.

Q.—And when they did not they did not? A.—I do not remember
this at all.

Q.—Is it right to say then that you were not interested in such mat-
ters, for the reasons you have given, and you were aware that such mat-
ters were being discussed, you say between the powers, I would say be-
tween the C.P.R. and the Department of Railways at Ottawa. You knew
they were being discussed from time to time? A.—I had understood that
between the Department of Justice the Department of Railways in
Ottawa and the C.P.R. the placing of poles on railway property had been

3¢ discussed and was being discussed.

Q.—And satisfactorily arranged? A.—I do not know anything
about the arrangement.

Q.—I am not asking you the terms of the arrangement, but these
things were being discussed, at times there were controversies, but in the
end they adjusted things in some way? That is the way you understood
it, wasn’tit? A.—Well they discussed them there without reference tome.
In my time there was no discussion at Moncton, or question at Moncton,
of the thing, after the order came to remove the poles.

Q.—After the order came to remove the poles. But you did know

40 that those matters were the subject of discussion at Ottawa after that with

the Department of Railways and in the Department of Justice? A.—I
have understood that, yes.

L)
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RECORD Q.—And of course you understood too, from the way matters work-

1 ed out and the poles not being removed, that some satisfactory arrange-

Erchronor Conye TENE had been made? A.—Well I do not know that I could go as far as

wehequer Court saving that, for I do not know anything about it, and did not know any-
of Canada  thing about it at the time.

Plai I\.I;‘, 3 Q.—But the discussion came to some end that did not involve the re-
E;‘é’;‘lc: moval of poles, put it that way. A.—Well I know the poles were not re-

moved, that is all I know.

David Pottinger Q.—And you got no further instructions to see that they were re-

E:;S;'imﬁon moved? A.—I have no recollection of any other instructions. 10
Jan. 23, 1929, Q.—Now, Mr. Pottinger, you suggested that according to your re-

(Contd.)  collection the stretch that Mr. Snider spoke about to you might be some-

" where between 5 miles and 10 miles, not over 10?7 A.—That is what 1
said.

Q.—You also suggested in your evidence that as you recollect mat-

ters there was a difficulty there about some trees or woods? A.—That
is what Mr. Snider said.

Q.—Was there any place at that point where that difficulty would
extend for ten miles in a stretch? A.—I really do not know, I could not
answer that. 20

Q.—It seems a long stretch to have a continuous interruption of
trees. But you have no recollection about that? A.—No.

Q.—Well you went over the railway a good deal, I would have
thought that if there had been any such stretch you would remember and
know where it was. But you cannot call it to mind? A.—No.

Q.—And you do not know between what towns this stretch was?
A.—I do not.

Q.—It might have been east of New Glasgow or west of New Glas-
gow? A.—No, I believe it was in New Brunswick, I have said between
Saint John and Moncton. 30

Q.—But you cannot locate it more definitely than that? A.—No.

Q.—Did you ever in your day find that certain poles were along your
right-of-way and you wanted the C.P.R. to move them because they were
inco%venieélt to you where they were placed? Do you remember that?
A.—No, I do not.

MR. TILLEY: Have you the original of that?

MR. JONES: We received that I think from your files, sent by Mr.
Flintoft to us on the 15th of October.

MR. TILLEY: I am showing you the original of a letter of 8th June,
1904. I think you will recognize your signature. A.—Yes, to Mr. Snider.
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Q.—That is your signature isn’t it? A.—Yes, undoubtedly. RECORD
Q.—(Letter read to witness). Do you remember that letter? A.— In the
Yes, there is no doubt that letter is correct. Exchequer Court
Q.—But do you remember it? A.—I did not remember it before. of Canada

Q.—Do you remember it now? A.—I do. No. 3
Plaintiff’s

Evidence

Q.—Now there were poles lplmt there by the C.P.R. along the right-of-
way? A.—Well perhaps I might say a word in regard to that. The rail- R
way was making an extension near Halifax from Windsor Junction, the David Pottinger
junction of the line running to Windsor, to Dartmouth, opposite Halifax Cross-

10 on the other side of the Harbour and the engineer mentioned there was Examination
in charge of that extension, and I presume themovement of those poles . Jan. 23, 1929,
was in connection with that. That letter does not prove that there were  (Contd.)
many poles on the Intercolonial line.

Q.—No, I am not suggesting that. A.—I will tell you why. Sup-
posing the line was brought on to Halifax, it necessarily had to cross the
main line of the Intercolonial to get to Halifax. Those poles were prob-
ably through the Windsor Junction ground belonging to the railway. I
do not know whether I have made it clear. It does not mean that there
were hundreds of poles, it may be only two or three, and it does not mean

20 that a large number of poles were on the railway property at that place.

Q.—No, the letter of itself would not show that, and you have no re-
collection about it I suppose? A.—I have no recollection about it.

Q.—But what I am pointing out is, you say to move them to some
other part of the railway property, so that apparently they were on the
railway property, and they had to be moved to some other place on the
railway property? A.—Yes, well we did not want to inconvenience the
people in connection with it.

Q.—But when you asked Mr. Snider,—I do not suppose you have
any recollection of making that particular request that is in this letter of
30 the 8th of June? A.—No, I have not.

Q.—But have you not a recollection that at times you did make re-
quests for alterations in the location of poles at places along the line, I
am not saying many, but as you required a change you would ask them
to make the change? A.—I may have, but I have no recollection of it.

Q.—Do you remember in 1911 that there was discussion about the

C.P.R. putting this telegraph line into Pictou? A.—No, I do not remem-
ber that.

Q.—You would not be able to say whether you had anything to do
with that or not? A.—I do not remember at all.

40 Q.—There is a letter of 14th March, 1911, written by you to Mr. E.
M. Macdonald who was then Member of Parliament at Ottawa, and in it
you say: o8 -
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RECORD “The question of the extension of the C.P.R. Telegraph Com-
— pany’s line along the Pictou town branch from Westville to Pictou

Erel In the c was brought up and considered at the meeting of the Managing Board
Fehequer d‘”" ! held in Moncton on the 10th instant, and it was decided to permit
of Canada this extension to be made along the railway right-of-way under an
No. 3 agreement to be executed by the C.P.R. somewhat similar to the
Plaintiff’s agreement we have with the Western Union Telegraph Company,
Evidence. and that the matter will be taken up immediately.”
David Pottinger Do you remember that letter? A.—Is that my letter?
g:;sns]‘ination Q.—Yes, sir. A.—I do not remember it, but no doubt it is all right. 10
Jan. 23, 1929, Q.—(Exhibit 189). Do you remember that? A.—Well now that

(Contd.)  You tell me that is my letter I remember it. I did not remember it before.

Q.—Well when you say that you remember it now all you mean I
suppose is that if it is your letter of course it must have taken place?
A.—That is the idea.

Q.—You do not carry it in mind even now? A.—No.

Q.—The letter does not bring it back to your mind? A.—It does
not.

Q.—But I suppose a great many things have happened in a busy life
like yours which you do not recall at the present time. But looking at 20
that letter, I think that has got your handwriting on it. (Letter shown
to witness) A.—Yes, it is all right.

Q.—No doubt it happened, but it is just one of those things that
escaped your memory. Now that arrangement was made and was carried
out as to that section from Westville to Pictou, and the correspondence
was in your name, but you are not able even after reading the letter to
recall it to your memory? A.—That is correct, yes.

Q.—And there are other letters, I need not go through them, be-
cause they would be the same. Then on the exhibit is a notation which
‘you wrote. Who was Mr. Colclough? A.—He was my Secretary. 30

Q.—And you put on in your writing “Mr. Colclough.” We will get
out these papers for Mr. Caron. D.P.” Mr. Caron being your solicitor?
A.—Yes, Mr. Caron was a member of the Board.

Q.—Now it is quite useless, if your memory cannot recall the inci-
dent at all, I suppose it would be quite useless to ask you what terms were
plut in that document that Mr. Colclough drew up? A.—I have no idea at
all.

HIS LORDSHIP: Was there ever a document?
MR. TILLEY: Yes.

HIS LORDSHIP: Well, we have a draft.
) (=



125

MR. TILLEY: I will not say a document. But whether it was or ~ RECORD
not, you cannot say whether or not there was a document, or if there —

In th
was a document what the terms were? A.—No, I cannot. e
Exchequer Court

Q.—I want to put it broadly to you, I do not want to bother you with  of Canada
the details. Nor can you say—or if you can you will correct me—nor -
can you say how you could accommodate the Western Union agree- Mo 3
ment so as to apply it to the C.P.R., because the Western Union had tele- Plaintiff's
graph operators right in your stations, hadn’t they, in some of them? A. Evidence.

No. David Pottinger

10 Q.—Well they handled commercial business through your stations? Cross-
A.—Well in some cases. The Western Union had no agreement in that Examination
neighbourhood you see, they were operating there under the Anglo-Am- Jan. 23, 1929.
erican Telegraph agreement with the Nova Scotia Government, made (Contd.)
about 1859. That agreement was not an exclusive one.

Q.—No, it was not exclusive. But when you say in this letter, as you
do, that you would grant this right under an agreement to be executed
by the C.P.R. somewhat similar to the agreement we have with the Wes-
tern Union—? A.—Well there must have been an agreement with the
Western Union at that time, but I do not remember anything about it

20 now, or the contents of it.

HIS LORDSHIP: That has reference to what he said, that they had
telegraphic facilities through other companies.

MR. TILLEY: Yes. Isthatin your handwriting? (Showing wit-
ness Exhibit No. 193)? A.—lItis.

Q.—“Saw Mr. Brady 4/4/11.” That would mean that you saw him
I suppose? A.—Yes.

Q.—Who is Mr. Brady? A.—He was General Superintendent.

Q.—The 4/4/11 would mean 4th April, 1911. “He said C.P.R. tele-
graph superintendent told him the business was so small they could not

30 pay anything.” Do you remember that some request was made to pay?
A.—No, I do not.

Q.—“Also that there was little room as there were the Western Union
Telegraph Company, also telephone and electric light wires now there.”
A.—It does not say any place?

Q.—It does not say any place, but the other correspondence fixes the
place, I think it was between Westville and Pictou. But I was wonder-
ing whether you could remember, now that you read that, anything about
it.  Of course I know you are not questioning that it happened, but the
point is, can you remember it, or does your mind fail to recall it? A.—I

40 cannot recall anything.

Q.—Then I see by Exhibit No. 185 that there was a meeting of the
Board. That is when you had the Commission, and there is this minute:

29



126

RECORD “Request from the Canadian Pacific Railway Telegraph Com-
— pany for permission to string their wires from Westville to Pictou on

el In the Court our right-of-way. Question as to whether we can permit this on ac-
e zquer d"“’ count of our contract with the Montreal Telegraph Company. The
of Canada Department of Justice advise that there is nothing to prevent us from
No. 3 granting this request.
Plaintiff’s “The Board decided to grant the request, the Telegraph Company
Evidence. to give us the use of the line and to put the same into our stations at
Davi d;‘)mnger Westville and Pictou.”
Cross- Does that recall anything to you? A.—It must have occurred, but I do 10
}Exan;;atllggg not remember 1t at all.
an. . .
{Contd.) Q.—If you were speaking from memory you would have said that

you never gave any authority to build between Pictou and Westville,
Evouldn’t you? A.—Perhaps I would, yes. 1 certainly did not remem-
er it.

Q.—And that would have been your answer? A.—That was the
Board’s authority, you see.

Q.—But you were a member of the Board? A.—Oh yes.

Q.—Do you remember whether the line was put into Westville? A.
—I do not. 20

Q.—(Showing exhibit 181 to witness). That is also in your hand-
writing? A.—Yes, that is my memorandum.

Q—It is a memo of March 3rd, 1911. Do you know who Mr. Brown,
New Glasgow, would be? A.—I think he was our superintendent there.
but I forget now.

Q.—“Mr. Brown, New Glasgow, says by telephone that C.P.R. tele-
graph line runs along our railway from Truro to New Glasgow, and to
llglulgr}elwe and Sydney. But not along Oxford line or Pictou Town

ranch.”

That does not recall anything to your mind in the way of negotiations? g
A.—No, it does not.

Q.—Now, Mr. Pottinger, the interview with Mr. Fraser seems to
have been about the year 1917, and I presume your recollection would
i))e cleargr about these things then than it is now? A.—It was in Decem-

er, 1916.

Q.—How do you fix the date? A.—Because we remained at our
summer cottage that year at Shediac Cape until about January 10th, we
spent Christmas there.

Q.—That particular year? A.—That particular year.

m .



Q.—You are quite right, it was the end of December, and this letter
was written on January 1st, that would be New Year’s Day. What he
says here is:

“I have seen Mr. Pottinger in connection with permission
granted for any rebuilding to be made on the railroad property.
He was approached by the late Mr. Snider in connection with the
transferring of line to the right-of-way. Mr. Pottinger saw no ob-
Jectionable features, and permission was granted verbally.”

10 Now that is true, though you say it did not cover more than ten miles?
A—Yes.

Q.—That statement is true? A.—That is to say I think Mr. Fraser
misunderstood me, I did not give any general permission to move the
telegraph line, it was a special case as I understood it to relieve a difficul-
ty under which the C.P.R. was situated in regard to the line in the woods.

Q.—Yes. Apparently Mr. Fraser inferred that you were referring
to a general authority, but you say any statement you made had reference
to a special and particular thing? A.—That is my statement in regard
to that.

Q.—That is your recollection in regard to that. Now go on to the
20 pext:

“He was in Ottawa a few days later and advised the Minister of
Railways and Canals that he had granted the Canadian Pacific Tele-
graph the right to do their rebuilding on the Intercolonial right-of-
way.”

Now, Mr. Pottinger, if we substituted the Deputy Minister for the Min-
ister of Railways it might be quite true that you told Mr. Fraser you
were in Ottawa after you saw Mr. Snider, and saw the Deputy Minister?
A.—I have no recollection of making any report, verbally or otherwise.
to anyone in connection with the request of Mr. Snider for the removal

30 of the small number of poles I have spoken of on the line. But I may
have spoken to Mr. Schreiber about it. That is my recollection.

Q.—You say you did not make a formal report, either written or oral,
but that in a talk with Mr. Schreiber you may have told him about it? A.
—TYes, and I never spoke to any Minister about it.

Q.—You said that? A.—I had no communication as a rule with the
Minister at all.

Q.—I quite follow. That is why I said, substitute the Deputy Minis-
ter for the Minister, and the statement would be in a sense true, but not,
you say, quite accurate, because if you did say anything to Mr. Schreiber

40 it was not in the nature of a formal report, written or oral, but a casual
conversation? A.—Yes, but it did not cover any territory except that
small bit of territory that I have spoken of.

4

127

RECORD

In the
Exchequer Court
of Canada

No. 3
Plaintiff’s
Evidence
David Pottinger
Cross-
Examination
Jan. 23, 1929,

(Contd.)



128

RECORD

In the
Exchequer Court
of Canada

No. 3
Plaintiff’s
Evidence

David Pottinger
Cross-
Examination

Jan. 23, 1929.
(Contd.)

Q.—1I was not on the question of territory, I am only asking whether
you did report whatever conversation you had with Mr. Snider to the

Deputy Minister, and you say you may have done so, but it would be in

a conversation and not in the nature of a formal report? A.—I say that,
yes, but not to move a sweeping telegraph line.

Q.—I am not carrying what you'say a bit farther than you put it. You
say that was a special matter, and a special consent, and if it was given
it was probably mentioned orally to the Deputy Minister, and if you did
mention it to him you would describe the thing you had done, which was

a limited thing, that is for some miles. I think that is fair? A.—I think 19

that is a fair statement.

Q.—I am taking that as being your statement about it. And the Min-
ister, or the Deputy Minister we will say, in that conversation likely said
it was quite right? A.—Well I don’t tﬁink he expressed any opinion at
all, I never had any discussion with him.

Q.—Well Mr. Fraser says the Minister, and I am substituting the De-
puty Minister, stated that it was quite right and that he could see no reason
why the permission should not be granted. That is likely right, isn’t it?
A.—Well I could not go as far as that, I have no recollection of that sort
of thing, of telling that to Mr. Fraser.

Q.—You may have told him that? A.—Well I think it is doubtful.

Q.—You are inclined to doubt it? A.—He misunderstood me. He
was anxious no doubt, to get the best idea he would out of it.

Q.—Well I would think he was there really to get at the fact. It
would be no use for him— A.—No I am not—

Q.—Let me put it so that we will understand the situation. It would
be obviously quite useless for Mr. Fraser to write a letter to Mr. McMillan
carrying your conversation further than he understood you to go, be-
cause it would be at once reported to someone else, and there would be
contradiction. A.—He certainly would have no intention of it I sup-
pose, but that was a misunderstanding of my idea.

Q.—Of course Mr. Snider is dead. A.—Unfortunately, yes.

Q.—So that we cannot have his statement. Now let me ask you
this; Mr. Fraser goes on:

- “With reference to the line between New Glasgow and Sydney,
Mr. Pottinger is not quite clear as to why this line was permitted on
the right-of-way. His recollection is that there was some kind of an
agreement whereby the Telegraph Company, if called upon, were to
perform a certain service gratis.”

Now is not that a correct statement of what you told Mr. Fraser, or is
your recollection different from that as to the conversation? A.—That
is fairly correct, I think. :

20

30



Q.—As a matter of fact at the present time you cannot recall any-
thing about the New Glasgow to Sydney matter? A.—I cannot.
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In the

(Q.—So that in 1917 you had some recollection about New Glasgow Exchequer Court

and Sydney that has escaped you since? A.—Well, that is about it, yes.
Q.—Then he says:

“He has a clear recollection however, that the telegraph people
had the necessary permission and that there was a quid pro quo, the
nature of which he is unable to recollect.”

I am limiting that of course to New Glasgow to Sydney. That likely is a
10 correct statement of what you said at the time, although you have now
forgotten what the arrangement was. That is so? A.—VYes.

Q.—Well in 1917 you would have a recollection of these things,
because you had only left there how many years, four years? A.—I left
in 1913.

Q.—You had only left four years. A.—But it was an old story in
1913 you see.

Q.—Oh yes. The telegraph wire had been on the New Glasgow line
for a good many years at that time, hadn’t it? A.—Oh yes.

Q.—You certainly knew that part of the telegraph system was along
20 the Intercolonial for years? A.—Well yes I knew it was on the line, cer-
tainly.

Q.—Then it goes on.

“Mr. Pottinger has no recollection of the Mersereau incident,
but states that had the section men interfered with the telegraph gang
he would certainly have taken action, as the work was being prose-
cuted with his own and the Minister’s consent.”

Now that is likely accurate as to what you told him in 1917, isn’t it?

A.—Well if that refers to a general movement of the telegraph line he

has misunderstood me. If it refers to the local permission that I gave to
30 Mr. Snider it is probably correct.

Q.—Well you do not recollect telling Mr. Fraser anything about
that, do you, about the Mersereau matter? Do you remember him asking
you? A.—I do not remember that.

Q.—It looks as though Mr. Fraser was saying to you, Now I have
found out from Mersereau that when they were putting this line on the
right-of-way some section men interfered with them, and Mr. Pottinger
gave instructions that straightened it out. It looks as if he might have
been telling you that, but you cannot recollect? A.—1I cannot, no.

Q.—Now shortly after that, as one might expect, Mr. Hayes saw you.
Do you remember that? A.—No, I do not.
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Q.—Then if Mr. Hayes says in a letter written on the 3rd of August,
1917, that he had a conversation with you, which would be six or seven
months later, you would not be able to confirm him or deny, because

Ezchequer Court 54 have no recollection about it? A.—I really have not the slightest re-

of Canada
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Evidence.

David Pottinger
Cross-
Examination
(Coatd.)
Re-examination

Jan. 23, 1929.

collection of Mr. Hayes speaking to me about it at all.

Q.—What he says is, “I have personally discussed this matter with
Mr. Pottinger— ” A.—I have no doubt he saw me, but I have no recol-
lection of it.

Q.—And if 'you have no recollection of him seeing you of course
you have no recollection of what you told him? A.—Certainly not. 10

Q.—Then we will have to leave his letter. Do you remember a Mr.
Richardson who was connected with the C.P.R. building operations of
telegraph lines? A.—I am afraid I do not.

Q.—I am instructed that Mr. Richardson saw you before he went
down and commenced the building of the New Glasgow east part. Do
you remember that? A.—I do not.

(Q.—Can you say that he did or did not, or just that you do not re-
member? A.—I do not remember, that is all I say.

Q.—You do not even remember Mr. Richardson? A.—I do not.

Q.—You do not recall the man, and you do not recall any interview? 20
A.—I do not.

RE-EXAMINED BY MR. JONES:

Q.—MTr. Pottinger, speaking of this Board, do you recollect who the
members of it were? A.—The Deputy Minister of Railways was the
Chairman of the Board.

(Q.—And what was your position? A.—I was called Assistant Chair-
man.

Q.—Then Mr. Tiffin, what was his position? A.—He had charge of
the traffic.

Q.—And Mr. Brady? A.—Mr. Brady was General Superintendent 3
of the Railway and had charge of the stations and trains.

Q.—And Mr. Caron was the General Solicitor? @ A.—Mr. Caron

was a lawyer from Quebec, who was a member of the Board for general
purposes of all kinds.

Q.—After the appointment of the Board would your duties with re-
spect to the line generally be the same? A.—No, my duties were speci-
fically looking after the accounts of the railway.

Q.—So that after this Board was appointed—in 1909 was it, or there-

abouts? A.—It must have been that time about, I have no recollection
of the date.

8



10 JONES:

20 that I

Q.—Your duties would be specifically as you say, looking after the
accounts of the railway? A.—Yes.
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Q.—So that you would not have any general supervision over the Exrchequer Court

line at all at that time? A.—No.

Q.—So that any rebuilds that were made after 1909 would not be
subject to your particular supervision whatever? A.—They would neces-
sarily come under Mr. Brady.

ABRAHAM DOUGLAS WETMORE, sworn. Examined by MR.

Q.—What is your age, Mr. Wetmore? A.—I am in my 70th year.

Q.—Where do you reside? A.—At present I am living in Saint
John.

Q.—I understand you are retired from the service? A.—Yes, I re-
tired the first of December.

Q.—Were you an official of the Western Union Company in Nova
Scotia in connection with the lines on the Intercolonial at any time? A.
—Yes, sir, I have been.

Q.—During what period? A.—1I think in 1886 I was foreman, before
had been a lineman with the company, and then I think about 1890
or 1891 I was appointed general foreman, and in 1910 District Plant Super-
intendent for the 6th District. The 6th District took in the Maritime Prov-
inces. ‘

Q.—Covering— ? A.—The southern part of New Brunswick from
the boundary of Maine, and including Newfoundland, Nova Scotia and
Prince Edward Island.

Q.—How long did you remain in that position? A.—The last posi-
tion, from 1910 until last December.

Q.—When you were retired from the service? A.—VYes, sir.
Q.—You say you were a lineman first? A.—VYes.

Q.—When did you begin to be a lineman? A.—In November, 1879.
Q.—That was your first employment? A.—Yes, sir.

Q.—Can you tell us at that time what lines of telegraph were upon
the various sections of the I.C.R.? A.—From Vanceboro to Saint John,
Western Union lines—

Q.—Well I mean just on the I.C.R.? A.—That would be from Saint
John right through to Halifax, and from Truro to Pictou Landing and
New Glasgow. 5
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Q.—Now take it in sections. Saint John to Moncton for instance,
what line was there in 1879? A.—There was only the Western Union
line on the railway right-of-way.

Q.—And that was there in 1879? A.—Yes, sir.

Q.—Then from Moncton to Truro? A.—From Moncton to Truro
there was two lines of poles, one belonging to the Montreal Telegraph
Company and the other to the Western Union. That is my recollection.

Q.—Two lines over that whole distance from Moncton to Truro?
A.—Yes, sir. '

Q.—Then from Truro to Halifax? A.—From Truro to Halifax there 10
was the same.

Q.—Both these companies had a line? A.—Yes, sir, one on each side.

kQ.—On opposite sides of the track? A.—On opposite sides of the
track.

Q.—Then how was it between Truro and Pictou Landing did you
say? A.—Yes, sir, Pictou Landing. There was only one line of poles
along the road at that time.

Q.—What is the route of that, through what places does it run? A.
—From Truro along the Intercolonial Railway to New Glasgow, and a
branch line from New Glasgow to Pictou Landing. 20

HIS LORDSHIP: What did you say was there?

MR. JONES: You say the Western Union alone was there in 1879?
A.—Yes, sir.

Q.—Was there any line between Westville and Pictou at that time?
A.—No, not on the railway.

MR. TILLEY: The railway was not there at that time, was it? A.—
No, sir. It was as far as Westville, but not between Westville and Pictou.

MR. JONES: Was there any railway at that time east of New Glas-
gow? A.—No, sir, not in 1879, it was opened in 1880 I think, or 1881.

Q.—Your recollection is that the railway east of New Glasgow was 30
opened in 1880 or 1881? A.—VYes.

Q.—Running how far? A.—To Mulgrave.

Q.—How long did the Montreal Telegraph Company maintain a line
from Moncton to Halifax, do you know? A.—I am not just sure as to the

date. It was transferred to the Western Union I think about 1889, or
perhaps 1888.

Q.—Do you know the agreement at all? A.—No, sir.
)



Q.—But as far as you know the Western Union took charge of it?
A.—They took it over at that time.
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Q.—And had a service between Moncton and Halifax? A.—Yes, Exchequer Court

they furnished the same service to the railway that the Montreal com-
pany was to furnish.

Q.—But they still kept up the two lines of poles and wires? A.—For
some few years afterward, yes, sir.

Q.—What I meant was, Did the Western Union after they took it
over, still keep up the two lines of wires, the Montreal and their own?

10 Did they still keep up those two lines? A.—For a few years after that,
yes, Sir. .

Q.—Then what happened? A.—Then the Montreal line was taken
down from Oxford Junction to Halifax, and the wire transferred to the

Western Union poles for that distance. Then from Moncton to Oxford
Junction it was rebuilt.

Q.—How far is it from Oxford Junction to Halifax? A.—About
114 miles I think.

Q.—And then you went on to say something further. A.—The piece
from Moncton, or Painsec Junction I should say, to Oxford Junction was

20 rebuilt and maintained, and is up to the present time, the Montreal Com-
pany’s line.

Q.—How far east, covering that distance Painsec Junction to
where? A.—Oxford Junction?

Q.—Yes. A.—About 70 miles I think.

Q.—You say on that section the Western Union rebuilt the old Mon-
treal Telegraph line? A.—Yes, sir.

Q.—About when was that? A.—It was rebuilt the last time—

Q.—But I mean the first time. A.—Right after it was taken over
you mean?

30 Q.—Yes, soon after it was taken over. A.—Possibly in 1893 or ’94,
along there.

Q.—Then how about the distance between Moncton and Painsec
Junction? A.—I am not altogether clear on that, but I think that was the
Montreal line too. But I think the Western Union took it over before
the other part perhaps.

Q.—How far is that? A.—That is seven miles, sir.

Q.—Then you have spoken about the whole line now, haven’t you,
between Moncton and Halifax? A.—Yes, and New Glasgow.

Q.—What line was it east from Truro to New Glasgow? A.—The
Western Union line, 28
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Q.—The Montreal Company, I think you said, did not have any
there? A.—They did not go east of Truro.

Q.—That was always the Western Union, wasn’t it? A.—Yes, sir.

Q.—Was there any other line except that of the Western Union built
between Saint John and Moncton that you know of? A.—Only the C.P.
R., when their line went through there.

HIS LORDSHIP: I did not understand that.

MR. JONES: I asked whether during his period there was any line
of telegraph besides that of the Western Union built between Saint John
and Moncton. He said, Nothing except that of the C.P.R. 10

Q.—Did you have any definite knowledge as to the location of that?
A.—Well I think the first line that was constructed was built outside of
the right-of-way generally speaking.

Q.—Now at this early time, coming back to the year 1879 or there-
abouts, do you recollect how many wires were carried on the Montreal
Telegraph Company line between Moncton and Halifax?

MR. TILLEY: I thought he said he did not know it was the Mon-
treal line.

MR. JONES: I will ask Mr. Wetmore, you have said that the Mon-
treal Telegraph Company had a line between Moncton and Halifax. How 20
did you know that was their line? A.—I have seen it, and it always went
by the name of the Montreal Telegraph Company at that time. After-
ward it became the Great North Western.

(Q.—Was it operated in the name of the Montreal Telegraph? A.—
In 1879 it was.

HIS LORDSHIP: Was there a way to identify the poles from those
of the other company? A.—Yes, sir.

Q.—What was it? A.—On the opposite side of the track.
Q.—But there was nothing on the poles themselves? A.—No, sir.

MR. JONES: But as I understand you know as a fact it was oper- 30
ated in the name of the Montreal Telegraph Company?

MR. TILLEY: Between? A.—Between Moncton and Halifax.

MR. JONES: And do you remember on what side of the track it
was? A.—It took the right hand side of the track going east from Monc-
ton.

Q.—Do you remember how many wires it carried? A.—It carried
one wire from Painsec Junction to Halifax, and I think two between
Moncton and Painsec Junction. I think one went around by Richibucto.

Q.—Which is only seven miles. A.—Seven miles.

N



135

Q.—But all the way from Painsec Junction to Halifax it carried one = RECORD

wire only? A.—One wire. In the

Q.—Do you know whether the Montreal Telegraph Company did Exchequer Court
work for the railway on that line? A.—Yes, sir, that wire was used as a  +f Canada
railway wire. No 3

Q.—Did they do commercial business as well? A.—Not to my pi;nifs

knowledge. Evidence
MR. TILLEY: He is referring to the Montreal? A.—The Montreal, , .~
‘Douglas
10 MR. JONES: Was there any railway work done by the Western Wetmore
Union in that same section during the same period? A.—Yes, sir, there Examination-
was. in-chief

Q.—And was there any wire carried by the Western Union for /2™ Czsx;t;s;29.
Government work? A.—Yes, there was two, one exclusive wire, and I (Contd.
think a second preferential wire.

Q.—So that during that whole period until the Western Union physi-
cally took over the Montreal Telegraph Company’s wires in that section
there was a wire on the Western line, and a wire on the Montreal Tele-
graph line, that were devoted to Government business? A.—Yes, sir.

20 Q.—Then after the Western Union took over the Montreal Tele-
graph Company line, how many wires were devoted to Government
railway business then by the Western Union, if you know? A.—I think
it was three between Moncton and Halifax, and two between Saint John
and Moncton.

Q.—Do you recollect about when that happened, that the Western
Union took over the line of the Montreal Telegraph Company? A.—I
thilil_k it was about 1888 or ’89, I am not just sure. Possibly it was a little
earlier.

Q.—There was a time then, Mr. Wetmore, that it came within your
30 jurisdiction to look after the repairs for it, I suppose. Is that the reason
you know? A.—Yes, sir.

Q.—As foreman for the Western Union there was a certain time
when you took charge of them? A.—That is I took charge of the physi-
cal part, the outside part.

Q.—Of the Montreal Telegraph Company. Therefore you know, as
e;{ matter of fact, that it was taken charge of by the Western Union? A.—
es.
Q.—Now do you know whether or not there was any charge made
by the Western Union for doing the Government Railway work? A.—I
40 do not know of any, sir.

Q.—Do you know whether or not there was any? A.—I do not know
of any. _
17

Sir.
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HIS LORDSHIP: 1 thought there was a contract with respect to

Exchequer Court that. If there is a contract you cannot ask him to speak for that.
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MR. JONES: Except what happened physically, whether they did
actually charge and get paid. But he says he does not know. I was in-
structed that he did:

Q.—Well, coming to the period,—I have already asked you if you
knew of any written agreement, you say No? A.—Covering what sec-
tion, sir?

Q.—Between the Western Union and the Montreal Telegraph Co.,
with reference to taking over. Was there any contract between tlge Wes-
tern Union and the King that you know about in that section? A.—
Which section do you speak of ?

Q.—I am speaking of Saint John and Halifax now. A.—Only the old
agreement that was between the New Brunswick -Telegralgh Company
and the European and North American Railway, and then the agreement
between the Nova Scotia Electric Telegraph Company and the Nova
Scotia Government Railway.

Q.—As far as you know the lines were operated under those agree-
ments, were they? A.—Under those agreements.

MR. TILLEY: I do not think that is the right way to put it. If he
knocws, I am quite content.

HIS LORDSHIP: You see this witness did not have anything to do
with the administration, he was looking after the physical plant. It is
dangerous to ask him those questions.

MR. JONES: But later on he was superintendent, and had charge of
the whole work of the Western Union in that section.

Q.—Am I right? A.—All the plant work, sir, not the accounting.

Q.—I was just going to ask, during the period when you were in
charge as superintendent of the plant work, was it your duty to make re-
ports to your company as to the commercial business? A.—No sir, not
commercial business.

Q.—Was it your duty to make reports to your company with refer-
ence to the work that had been done by the Western Union for the rail-
way? A.—When the railway were to be billed for it, yes, sir, that is since
1917. Before 1917 there was no account.

Q.—If there were any bills would it have been your duty to report
with reference to the work? A.—Yes, sir.

Q.—Do you or do you not know as a matter of fact whether there
were any bills or charges made by the Western Union for that service

Ll

10

20

30



that was given to the Canadian Government Railways? A.—Not before
1917—no 1910, excuse me, not before 1910, that is when the reorganiza-
tion took place.

Q.—How about after 1910, do you know? A.—There was bills ren-
dered after 1917 for any work, on account of them buying the railway
wires out. They bought the railway wires from the Western Union.

Q.—That is 1917? A.—Yes, sir.

Q.—What was the situation between 1910 and 1917? A.—I don’t
know of any bills that was rendered against the railway at that time.

10 Q.—In your work for the Western Union on the line say between
Truro and New Glasgow, in determining what was required to be done,
to what agreement did you have reference? A.—The agreement be-
tween the Nova Scotia Electric Telegraph Company and the Nova Scotia
Government Railway.

MR. RAND: That is 1862.

MR. JONES: Then in respect to the work you were doing between
Moncton and Halifax, to what agreement would you refer? A.—It would
be the New Brunswick Electric Telegraph Company agreement, between
Moncton and the boundary of Nova Scotia, and the Nova Scotia Electric

20 %elegraph Company’s agreement with the railway between Halifax and
Turo.

Q.—And between Truro and the boundary of Nova Scotia? A.—
Between Truro and the boundary of Nova Scotia we were working I
think under the Montreal Telegraph Company agreement.

Q.—And between Saint John and Moncton? A.—Between Saint
John and Moncton it would be the old agreement with the New Bruns-
wick Electric Telegraph Company.

Q.—I just want to clear that up, Mr. Wetmore. I understood you to
say earlier that you were acting under the Montreal Telegraph Company
30 agreement between Painsec Junction and Truro? A.—Yes, sir.

Q.—Was that correct? A.—That is after the Western Union took
over the Montreal Company’s line I presume.

A 9.—Well you of course were an employee of the Western Union?
—Yes.

Q.—And you were only interested in that from the time the Wes-

tern Union took over the line of the Montreal Telegraph Co.? A.—Yes,
Sir.

Q.—So that your knowledge as to what agreement applied— ? A.
—TI haven’t any.

40 Q.— — prior to that would not be accurate? A.—No, sir.

(At1 p.m. Court adjourned to 2.30 p.m.)
oy
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AFTERNOON SESSION, January 23rd, 1929.
A. D. WETMORE, cross-examined by MR. TILLEY:

Q.—Mr. Wetmore, you spoke of various agreements as governing
things that were done by the '&’estern Union. I would like to get the mat-
ter a little more precise. I would like to know how you would become ac-
quainted with the matters that we have been discussing.

Take first the line from Saint John to Moncton, what is the earliest
knowledge you have of a line there?

HIS LORDSHIP: Would you mind if I make a suggestion? Would
you take one line at a time and exhaust it? 10

MR. TILLEY: 1 think that is an admirable suggestion, my lord.

Q. Let us take Saint John to Moncton, I suppose that makes one
piece of line that you can deal with separately, doesn’t it? A.—Yes, sir.

Q.—Tell us what you know about that in its origin as far as yvou
are concerned.

thHIS LORDSHIP: Let us try and get the year when first he dealt
with it.

WITNESS: The first year I went to work with the company was
the first I knew of it, that would be 1879.

MR. TILLEY: Asalineman? A.—Yes. 20

Q.—What line was there at that time? A.—There was only the Wes-
tern Union line there at that time.

Q.—The Western Union line was there. And how long did it remain
in that condition? A.—Well it is in that condition up to the present time.

Q.—Well there isa C.P.R.line. A.—I mean the Western Union line
remains.

Q.—And has throughout all the vears? A.—Yes, sir.

Q.—Operated by the Western Union? A.—Operated by the Wes-
tern Union since 1879 anyway.

Q.—Do you know under what agreement—or would that come un- 30
der your knowledge? A.—Well in later years I learned that it was under
the agreement with the New Brunswick Electric Telegraph Company.

Q.—How did you learn that? A.—By seeing a copy of the agree-
ment.

Q.—Will you tell me how you connect the agreement with the line?
What happened that convinced you that the line was being operated under
the New Brunswick agreement as distinct from a line built by the Wes-

Be



tern Union say without any special agreement? How would you know
that? A.—That they were working, the Western Union was working un-
der the charter of the New Brunswick Electric Telegraph Company?

Q.—What do you mean by working under the charter? A.—They
took over the rights of the New Brunswick Electric Telegraph Co.

Q.—Do you know when they'took it over? A.—It was previous to
1879.

Q.—And you were never concerned with the documents I suppose?
A.—Not at that time.

Q.—But you found the Western. Union operating, and they took
over the New Brunswick Telegraph line. How do you know that it was
not the Great North Western that took it over? A.—I do not know, ex-
cept that the agreement was between the Western Union and the New
Brunswick Electric Telegraph Co.

10

Q.—But you never sawit? A.—Oh, I saw it.
Q.—Saw what? A.—The agreement.
Q.—Between— ? A.—The New Brunswick and the Western Union.

Q.—How do you know it was not the Great North Western that took
over the New Brunswick Telegraph Company? A.—It was not in exis-
20 tence at that time I don’t think.

(Q.—At any rate you are satisfied that it was the Western Union that
took it over? A.—Known as that.

Q.—I suppose it is sometimes difficult to put your finger on how you
first learned that? A.—That is quite true.

Q.—Then there was no line of the Montreal Telegraph Company on
that stretch, and there never has been? A.—Not to my knowledge.

Q.—So that the Montreal Telegraph Co., as far as your knowledge
extends, never had any rights that they exercised—I will not say wheth-
er they had any rights—but they never exercised any rights in the way

30 of putting up or operating a poleline? A.—Between Moncton and Saint
John, not to my knowledge.

. Q.—And you would say they did not, that is your evidence? A.—
es.

Q.—Now let us still keep to that section, let us follow what happened
with regard to the C.P.R. in that section. When you came there of course
there was no C.P.R.? A.—No, sir.

Q.—When did you first know of the C.P.R. putting up a line in that
district? We will find out where it was afterward. A.—I cannot say
whether it was 1886 or ’87.

e2d
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RECORD Q.—That is near enough for our purpose. Where was it first built,
-“ on or off the right-of-way? A.—Oh I think it was off the right-of-way,

In the .
Exchequer Court SIT» @8 far as I know.
of Canada Q.—When you say as far as you know— A.—I mean there may
No. 3 have been a few poles inside.
Plaintiff’s Q.—You are able to say that speaking generally, without pinning
Evidence yourself to the detail of every pole, that it was outside the fence, but
Abraham alongside the fence? A.—Yes.
Abraham
Douglas Q.—I think in some portions along the Intercolonial you have a high-
Wetmore way running along beside the railway, is that right? A.—VYes.
E;‘fj;imﬁon Q.—Therefore sometimes a pole might be on the highway or on
23, 1929 private property, but it was along beside the fence on the outside. And
Jan. Comtd) then you say there may have been places where for local reasons they
(Contd.)  1hay have got on the right-of-way? A.—Yes.

Q.—But that was the general situation. Now how long did that gen-
eral situation continue? A.—I could not say, sir, I do not know.

Q.—I am not going to criticise you if you are indefinite about it, we
will accept it just as you give it, if you will give your observation. Or
were you sufficiently familiar to be able to speak? A.—I would fancy
about 16 to 18 years, something like that. 20

Q.—That it was in that condition? A.—Yes, sir.
Q.—That would bring it to about 1902? A.—Somewhere about that.

Q.—Then what happened? A.—Well I cannot really say what hap-
pened, the probabilities are they came in from outside the railway limits
inside the fence at different places along the road. I could not say, I did
not take particular notice, it was not our—

Q.—Section? A.—Well we were on the opposite side of the track.

Q.—Well, down to that period, let me put it this way; do you remem-
ber the fact of their moving the poles in? A.—Oh, I noticed it as I went
along, ves, sir. 4

Q.—And was the work carried on in sections as they would renew
the line, I suppose? A.—I presume that is the way.

Q.—Well that is what the periods mean to you? A.—Yes, sir.

Q.—And in the end the whole line—substantially again, there may
have been exceptions—the whole line got on the right-of-way of the In-
tercolonial between Saint John and Moncton? A.—Yes, sir.

Q.—Could you fix the time when substantially the whole line was
on the right-of-way? A.—No, sir, Icould not even make a guess.

Q.—It is a long time ago.
40



HIS LORDSHIP: Did he say it was a long time ago? It would be
after 1902. A.—I would judge it would be after 1902.

MR. TILLEY: Just the exact time— A.—I could not say.

Q.—In the year 1902 what was your position? I think by that time
you were— ? A.—General foreman.

Q.—General superintendent? A.—Foreman.
Q.—1902? You were foreman in 1886? A.—1890 General Foreman.

Q.—General Superintendent in 1890. A.—I never was General
Superintendent.

10 Q.—General Foreman? A.—Yes, sir.

(Q.—So you were General Foreman from 1902 to 1910, and I sup-
pose that would be over this section? A.—Yes, sir, it would include that
section.

Q.—Saint John to Moncton. Now did you notice the way the work
was being carried on at times? A.—I don’t know that I took any particu-
lar note of it.

Q.—But it was quite obvious what was being done? A.—Oh yes, 1
could see the work as I went along on my trips perhaps once a month, or
once in two months.

20 Q.—But it was quite obvious what was being done, I mean there was
nothing that was not open and plain to all? A.—Yes, sir.

Q.—And did you ever hear of any complaint made by any person, I
mean your Telegraph Company or the Intercolonial, to that work being
done? A.—I do not recall that I did, sir, I may have.

Q.—Well you are giving your best recollection. A.—Yes, I have
heard it talked over you know among the employees. I could not specify
any complaint.

Q.—And I suppose that in carrying on an operation of that kind there
would be need for hand cars along the railway, and train service, and
30 hauling poles, and delivering them in the railway sidings? A.—Yes, sir.

Q.—And all that went on? A.—As far as I know.

Q.—This service in that respect being supplied by the railway com-
pany? A.—I do not know, I am sure.

cp I({).‘-?-—Well it is the only company there, isn’t it? A.—You mean the

Q.—They were not C.P.R. trains or hand cars? A.—I could not say,
I do not know.

Q.—You of course are accustomed to the supervision and repair
and rebuilding of telegraph lines? A.—Yes, sir.

]
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RECORD Q.—And 1 suppose that it is a matter for your judgment when a sec-
— tion ought to be rebuilt as distinguished from kept in repair by indivi-

In the
Exchequer Court dual poles being substituted?. A.—Maintenance, yes, sir.

of Canada Q.—And I assume, from what we have heard and what the correspon-
— dence indicates, that these sections would be moved in from time to time

No. 3 as rebuilding was necessary in the opinion of some person? A.—I pre-
Plaintiff’s sume So.
Evidence.
vidence Q.—That is the way it appeared to you? A.—Yes, sir.
gz;a};::l Q.—And if it had been your work instead of the other company’s
Wefn ore work that is the way you would have doneit? A.—Yes, as it depreciated. 10

Cross- Q.—As it depreciated to a position where it ought to be renewed they

Examination  rebuilt it, and of course when it would be rebuilt the question would be

Jan. 23, 1929. whether it would be rebuilt on the old location or on a new? That would
(Contd.) have to be determined then? A.—Yes.

Q.—And that is the way it was done, and we are not pinning you to
any statement that all the poles that were there were put on at any time,
but generally that is the way it was done? A.—I think so.

Q.—Now what is the next convenient section to discuss, starting
from Moncton. Moncton to where? A.—Moncton to Oxford Junction
would be a division point. 20

Q.—Well I would like you to deal with it in sections that we will
have a uniform statement about so that vou can just tell the whole story
glbout that section. A.—Then that would be from Moncton to Painsec

unction.

Q. —Then let us take Moncton to Painsec Junction. Now give us the
origin in your own way, you know now what we want. A.—The original
line, I cannot tell you when it was built, but when I went there there was
two lines between Moncton and Painsec J unction, the Western Union on
th&e north side and the Montreal Telegraph Company line on the south
side. 30

. Q.—Now before you go on, the Montreal line was just a one-wire
line? A.—Two wires as far as Painsec Junction.

Q.—And did they start at Moncton or did they come into Moncton
from the north? A.—They started at Moncton.

Q.—And they ran to Painsec Junction? A.—VYes, sir.

Q.—And they were used by the railway? A.—No, one was used by
the railway, the other was a commercial wire, went around to Richibucto
and Pointe du Chene.

HIS LORDSHIP: I understand you are only dealing with the Mon-
treal line? : 40

MR. TILLEY: Yes, we are keeping to the Montreal.
42



Q.—Two wires, and one was commercial and the other used for the
railway? A.—Yes, sir.

Q.—We will not say exclusively, but that is the main function they
performed? A.—Yes, sir.

Q.—The Montreal Company, did it carry on business in its own name?
A.—Not that I know of, east of Moncton.

Q.—When you say it had a wire there to be used commercially what
do you mean? A.—That was a commercial wire, ran around to Richi-
bucto, took the highway from Pointe du Chene.

10 Q.—I do not know that I quite follow you. A.—It went out on the
railroad from Moncton to Shediac or Pointe du Chene, and then took the
highway from there around the coast. It was not used for commercial
purposes 1 think—well it may have been used at Pointe du Chene and
possibly Shediac, but that would be the only place.

Q.—But not on the Intercolonial? A.—Not on the Intercolonial.

Q.—So that we can say that the Montreal Company was carrying
on no commercial business— A.—As far as I know.

Q.—On the Intercolonial? A.—They had the one wire, the Montreal
Company, and that was used exclusively I think for railway purposes.

20 Q.—Then how long did that continue? A.—Well I think that is up
to 1917, sir.

Q.—Well the wire was there, but at a certain stage the Montreal
company was taken over? A.—Oh yes, taken over.

Q.—By the Western Union? A.—By the Western Union, and the
line was rebuilt as required there.

Q.—What did the Western Union do, keep up the two lines on that
pole line? A.—Yes, sir.

Q.—What did it use the wires for? A.—One was usually used for
railway purposes and the other was on the Western Union poles from
30 Moncton to Pointe du Chene on an agreement with the Montreal Tele-
graph Co. after the Western Union took it over. Ido not know just what
the terms of the agreement were, but they had pole rights.

Q.—The Western Union got pole rights from the Montreal Com-
pany? A.—They took over their pole line.

Q.—About 1886? A.—I have forgotten just when—no it was not in
1886, I think it was in 1892 or '93 perhaps.

Q.—But you have never seen the agreement? A.—No, sir.

Q.—And you do not know its terms? A.—No, sir.
Lo
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RECORD Q.—Then at the moment they took it over the Montreal—keeping
- just between Moncton and Painsec—the Montreal had two wires? A.—

In the The Montreal Company had two wires.
Exchequer Court _
of Canada Q.—One was used for railway service and the other was connected
— with some commercial business they were carrying on off the railway?
o f;; 3 A.—VYes, sir.
amutr's
Evidence. Q.—It was some loop or something? A.—Yes, sir.
Abraham Q.—Now the Western Union took over that pole line, and you do
Douglas not know whether they bought it— ? A.—I do not know what the con-
Wer sideration was. 10
etmore
Cross- (Q.—You do not know whether they bought or leased or just operat-
Examination ed it? A.—No.
Jan. 23, 1929. Q.—But there was some arrangement? A.—There was some ar-
{Contd.)

rangement.

Q.—Because it came under your jurisdiction I suppose then? A.—
Yes, the work did, but the accounting was all handled at the head office
in Saint John.

Q.—TI am speaking more of the superintendence of the pole line.
Prior to that transfer the superintendence of that line had been under the
Montreal Company, had it? A.—Yes, sir, before it was taken over.

Q.—Therefore at a certain stage your company got control of it, and
K carge under your jurisdiction, as to its physical condition at any rate?
—Yes, sir.

Q.—How long did that continue? A.—That is still in continuation as
far as I know, the wire is still operated by the railway. Of course they
bought it out in 1917—no it is not the same, because the railway have
bought out the wire since that.

Q.—But that is covered by the 1917 agreement? A.—Yes, sir.
Q.—At any rate it continued down to 1917? A.—Yes, sir.

Q.—Now as to that section what other company was there? The 30
Western Union also had a line, I gather from what you say, had other
wires? A.—Yes, sir, they had other wires.

Q.—Between Moncton and Painsec? A.—Yes, sir.
Q.—On the other side? A.—On the opposite side of the track.

Q.—And do you know under what agreement they had those wires?
Was that under the New Brunswick? A.—Yes, between Moncton and
Painsec was under the agreement between the European and North Am-
erican and the New Brunswick Telegraph Co.

Q.—The same agreement you referred to before? A.—Yes, sir.
vy



Q.—And whatever you have said about the situation between Saint
John and Moncton applies to Painsec as far as that line of poles is con-
cerned? A.—As far as the Montreal line, yes, sir.

Q.—As far as the Western Union line I mean. A.—The Montreal.

Q.—No, I thought we had dealt with the Montreal line between
Moncton and Painsec. You described that, and then you said in addition
to the Montreal line between Moncton and Painsec, I thought you said
there was a line of the Western Union. A.—Yes, sir, I did.

Q.—That was similar, as far as you were conversant with it, in its
10 right to be there and its operation to the line between—? A.—Saint John
and Moncton.

Q.—And that continued until when? A.—That continued until—
Q.—1917? A.—1917, yes, sir.

Q.—Now can you say when the C.P.R. line came on there? Was the
C.P.R. line in that district first built off the right-of-way, outside the
fence, and then brought in, or was it originally built on the right-of-way?
A.—I think it was originally built off the right-of-way.

Q.—And then brought in in the same way as the portion between
Saint John and Moncton? A.—I rather think so, yes.

20 Q.—Can you fix the date? A.—No.

(.—The same statements you have made apply to it as to the other?
A.—Yes, sir. I could not state the date. '

Q.—And the operation carried on in the same way? A.—Yes, sir.

HIS LORDSHIP: What about from 1917? Get his opinion about
from 1917 on.

MR. TILLEY: From 1917 on what happened in that area? A.—In
regard to the Montreal line?

Q.—Moncton to Painsec. A.—There has been no change in it ex-
cept that the wire has been sold out to the Government, I presume it was
30 sold out to the Government at that time, at any rate they took it over.

+ Q.—Whatever the agreement says. A:—Yes, they took over the
wire.

Q.—Did you continue to work for the Western Union on that line?
A.—Yes, sir, I worked for the Western Union right up to December last.

. Q.—When you stopped work you had the information? A.—Yes,
sir.

Q.—Now what is the next section? A.—The next change perhaps
would be at Oxford Junction.

]
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Q.—That would be from Painsec to Oxford Junction. What dis-
tance is that? A.—It would be about 70 miles. That is the first point
where there is a change.

Q.—Now what about that section? A.—That is the same as the
Moncton-Painsec section exactly, just the same, except that there is one
or two wires less on account of those wires going out to Pointe du Chene.

Q.—But as to the pole lines that are there and their ownership and
history, the evidence you have given down to Painsec would apply be-
yond Painsec? A.—Would apply to Oxford Junction.

MR. RAND: Except as to the agreement. The New Brunswick 10
agreement did not extend beyond Painsec. :

MR. TILLEY: Then how did they operate there? If the New Bruns-
wick agreement did not extend beyond Painsec how did the Western
Union operate there? A.—I do not know, sir.

Q.—You know they did operate? A.—Yes, they had a line there in
18721 think.

~ Q.—But what the authority for it was you do not know? A.—No,
Sir.

Q.—Then the next point would be Oxford Junction to where? A.—
To Truro. 20

Q.—And what difference is there between that section and the sec-
tion we have just dealt with? A.—The Montreal line was taken down
from Oxford Junction to Truro, and the wire was transferred to the Wes-
tern Union poles.

Q.—The single wire? A.—Yes, sir.

Q.—And the poles used for some other purpose? A.—Well I guess
they were—

Q.—Gone into the discard? A.—Yes, sir.
Q.—Is that the only thing? A.— That is the only change, yes, sir.

Q.—And that happened at the time the Western Union took over— 30
A.—Well it was not taken down for some years after it was taken over,
I cannot say exactly the date, but I think it was 1889 or so they took it
over, and probably 1896 it was transferred. About that I am not sure.

Q.—Then as to the C.P.R., the same remarks you have already made
apply right through I suppose to Truro? A.—About the same, yes, sir.

Q.—And you cannot tell under what authority the Western Union
operated there. Now go on beyond Truro, Truro to Halifax. A.—Truro
to Halifax, yes, sir, the same applies there exactly. The Montreal line was
taken down and the wire transferred to the Western Union poles between
those points.

46



Q.—You say the Western Union there was operating—? A.—Un-
der the agreement with the Nova Scotia Government and the Nova Scotia
Electric Telegraph Company.

- Q.—Will you tell me how you would get to know that? A.—Well
the papers came into my hands in 1910, I looked it up when I was ap-
pointed Plant Superintendent, copies of them came into my hands.

Q.—How is it you are not able to say under what authority they op-
erated between Painsec and Oxford Junction? A.—I could not say.

Q.—You just cannot fill in that gap? A.—I never saw the papers
10 that I can remember.

Q.—Then the C.P.R. was off the line first and moved in just as you
have described? A.—Yes, sir, as far as I can recall.

Q.—And all the evidence you have given with regard to their method
of handling the thing, and the assistance by way of cars— A.—I do not
know whose cars they had.

Q.—But I mean the same evidence applies? A.—Yes, sir.

Q.—That is what you said before, that you could not speak of who
owned the cars. But the work was carried on the same way? A.—Yes,
the work was carried on the same way.

20 Q.—And brought in when it needed rebuilding? A.—Yes, sir, as far
as I know, :

0.—And I think they continued down to near Halifax but not quite
into Halifax? A.—I think that is correct, about Fairview or Bedford.

MR. JONES: It would be Truro to Fairview.

MR. TILLEY: Yes, all we are concerned with here. Now Truro to
New Glasgow, what do you know about that? A.—Well the agreement
they are working under there was the old Nova Scotia Electric Tele-
graph Company agreement.

HIS LORDSHIP: That is the Western Union was? A.—Yes.

30 Q.—As far as the Western Union was concerned it would be the same
as from Truro to Halifax? A.—The same exactly, yes, sir.

Q.—And is there anything to note about that section? What about
the C.P.R.? A.—The C.P.R. built along there, I could not tell you the
exact year, I think it was outside the limits there the same as the other.

Q.—First, and then moved in? A.—Yes.

Q.—I think we have the date of that fixed a little more accurately
than some of the other parts. Then from New Glasgow east what com-
pany was operating? A.—The first agreement I think was in 1879 or
1880, and it was with the Halifax and Cape Breton Railway Company from

s
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RECORD  New Glasgow to Mulgrave, and the Western Union built their line from

In the New Glasgow to Mulgrave in 1880.

Exchequer Court Q.—And there was just the one pole line? A.—Just the one pole
"of Canade  line,

No 3 Q.—Until the C.P.R. built theirs? A.—Yes.

Plaintiff’s Q.—I think we have some evidence when the C.P.R. line was built
Evidence at that point, somewhat more definitely. Then on the Island of Cape
— Breton. A.—If I remember right, there was a general agreement made
Abraham then to cover the right-of-way from Oxford Junction to Sydney via the
D?uglas short line, about 1890. 10
gggm Q.—That is by the Western Union? A.—By the Western Union, I
Examination ik it took in from New Glasgow—Mu.]grave section at that time, it cov-
Jan, 23 1920, ered the Oxford and New Glasgow section by the short line,—to Stellar-
" (Contay  ton I suppose would be more correct, and then the agreement was also

extended to cover the Cape Breton Railway. I am speaking from memory,
I may be wrong.

Q.—I know, but that is your recollection? ~A.—That is my recol-
lection.

Q.—We have got to take you as we find you. A.—I think the same
agreement covered the three sections. 20

Q.—Well the agreements will speak for themselves on that, but it is
under that agreement. Do you know anything about the C.P.R. in that
district, I suppose the same as New Glasgow east? A.—The same. I
do not know anything about the C.P.R. right-of-way east of New Glasgow,
I could not say.

HIS LORDSHIP: Would the C.P.R. have built outside also on
Cape Breton Island, and then come inside? A.—No, sir.

MR. TILLEY: No, always inside there.
WITNESS: Always inside, that is my recollection.

Q.—From New Glasgow east the C. P. R. telegraph line was con- gg
structed along the right-of-way? A.—As far as I can recall.

Q.—I think that is common knowledge now. And that work would
be carried on, as far as outward appearance is concerned, in the same
way, but whose cars they were— A.—I cannot tell you.

Q.—There is only one other section I want to ask you about, that is
Westville to Pictou. What about it? Did you operate there? A.—The
Western Union line was built between Pictou and Westville in 1887, 1
am pretty sure.

Q.—Yes. A.—And I do not know what agreement covered that, but
I think it was included in the new agreement that was entered into in 1890 40
covering the road from Oxford Junction to Sydney. I think that was in-

cluded.
8



Q.—That is your best recollection? A.—That is my recollection,
yes.

Q.—And the C.P.R. built there inside when they first built I think?
A.—I think they did.

Q.—Your line was along the right-of-way? A.—Yes, sir.

Q.—The Western Union then, during the whole time it has been
operating these lines, have been carrying on a commercial business?
A.—Oh yes, sir.

Q.—And offices in the stations? A.—Offices in the stations, yes, sir,
10 that is I think they were operated as Commission offices or something
of that nature.

Q.—That is there was remuneration given for the traffic picked up,
or something of that kind. At any rate they did operate and the C.P.R.
did not? A.—To my knowledge.

HIS LORDSHIP: Did not operate commercially.

MR. TILLEY: It operated commercially, but did not get business
in the stations, that is what you mean? A.—Yes.

Q.—Of course it operated commercially, but they had their own of-
fices? A.—As far as I know they had independent offices.

20 Q.—Apart from the right-of-way of the railway? A.—In many
places they did.

HIS LORDSHIP: Did the C.P.R. have their offices on the land of
the railway?

MR. TILLEY: The C.P.R. telegraph offices were not on the right-
of-way of the Intercolonial. A.—I did not know of any.

Q.—Just the line? A.—They may have had a test office.

Q.—But I mean for their commercial business. A.—No, sir, 1 did
not know of any.

Q.—They got their messages in their town offices? A.—Yes.

30 Q.—And they had their connection to those offices, but the wires
ran along the railway from one town to another, that is the way it was
worked, was it not? A.—That is the way, sir, there was no commercial
offices in the stations as far as I know.

Q.—And there never have been any, of the C.P.R. in your days? A.
—Not in that section.

HIS LORDSHIP: Does that apply to all these lines?

MR. TILLEY: That applies to all the lines you have been speaking
about? A.—Yes, sir.

9

149

RECORD

In the
Exchequer Court
of Canada

No. 3
Plaintiff’s
Evidence

Abraham
Douglas
Wetmore
Cross-
examination
Jan. 23, 1929.
(Contd.)



150

RECORD Q.—The service that the C.P.R. got out of it is their through line
In the runs along the right-of-way? A.—The right-of-way, yes, sir.
Exchequer Court Q.—And then they have their line running to their own offices to
of Canada  connect with that. That is right, isn’t it? A.—Yes, sir.
No. 3 ~ Q.—And then they do their business in their own offices? A.—Yes.
Plaintift’s

Q.—Now what you have said about no objection being made, to

Evidence your knowledge, to the building of the C.P.R. pole line and putting up the
Abraham wires applies to all its wires from Saint John down to Halifax, Sydney
Douglas and Pictou? A.—No, there was an objection when they began to build,
Wetmore —oh from Saint John, yes. From the time they started from Saint John. 10
1(3;055'. : I don’t know, there may have been objections made, perhaps I better ex-
+Xammation . . .

an. 23, 1929 plain. Under the old organization—

(Contd.) HIS LORDSHIP: Let me get the section you are going to refer to.

MR. TILLEY: You are referring {o the whole line, are you? A.—
To the whole line.

Q.—You were going to explain some sort of qualification to the gen-
eral statement you made that you knew of no objection made to the build-
ing of these lines and putting up the wires. A.—What I was going to ex-
plain was that previous to 1910 there was one superintendent in charge
of the district— 20

Q.—For the C.P.R.? A.—For the Western Union. He had charge
of everything, that is the plant, commercial and traffic, and everything
went through his hands, and the section linemen reported to him. I was
away from headquarters pretty much all the time on the road, and there
may have been reports come in from section linemen direct to the Super-
intendent. Since 1910 there has been a three-party organization—

Q.—Three-party being— ? A.—Traffic, plant and commercial,
with a superintendent in charge of each department. And of course I
did not have access to all the reports that went in to the superintendent
before 1910, because everything went through his hands, and there may 30
have been reports gone in. But as far as I know personally I made no
personal objection of any kind.

Q.—Well what you say is the answer I have given, that there were no
objections as far as your personal knowledge goes, but you want it un-

derstood that there would be a chance for some person to say something
without it coming to you? A.—That is the idea exactly.

Q.—Then we have got that quite plain. A.—Because the section
linemen have orders to report everything to the Superintendent.

HIS LORDSHIP: Then there was something more; since 1910 if
there had been objection he would know of it.

MR. TILLEY: Since 1910 it would come before you? A.—Since
1910 it would come before me.
e



Q.—And there is nothing since 1910? A.—No, sir.
Q.—Now you were going to say something about some other place.
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In the

I want you to have an opportunity— A.—I misunderstood your ques- Exchequer Court

tion.

Q.—There was some place outside of this district where there was a
complaint, was there? A.—Yes, sir.

Q.—Vanceboro to Saint John.
HIS LORDSHIP: That is not within the ambit of this action.

MR. TILLEY: Within the area we are concerned with here there
10 was illo complaint as far as you know? A.—I do not know of any per-
sonally.

Q.—But there was that complaint. About what time, as to the part
that we are not concerned with, Vanceboro? A.—That was when they
first came in there to build there was an objection raised, and it was tried
I think in the Courts.

Q.—Oh that went to the Court, did it? A.—Yes, sir.

Q.—That would be before the line was built, I suppose, from Saint
John to Halifax? A.—Yes, sir.

Q.—I mean the C.P.R. telegraph line? A.—Yes, sir.

20 Q.—So that in addition to what we have here the fact is you say that
there was an action brought with regard to another area in advance of
this building from Saint John to Halifax? A.—Yes, sir.

Q.—Then I suppose you knew of Sir Sanford Fleming’s activities in
connection with the telegraph lines and the all-red route, or were you
familiar with that? A.—No, sir.

RE-EXAMINED BY MR. JONES:

Q.—Mr. Wetmore, in this action with reference to the route from
Vanceboro to Saint John, had that to do with the Government railways
30 at all? A.—No, sir.

Q.—That was simply between the Western- Union and the C.P.R.?
A.—And the C.P.R., yes, sir.

Q.—And when you speak of any complaints, do I understand you
to mean any complaint by your company or its officials? The Western
Union Company? A.—I do not know, I cannot recall any complaint.

Q.—But I mean when you speak of not knowing of any complaints,
do you mean complaints by your company as to the Canadian Pacific?

A.—Yes, sir, that is what I mean.
el
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Q.—You would not undertake to say whether or not complaints
might have been made by someone else? A.—That is it.

Q.—In that section between Saint John and Moncton did the Wes-
tern Union ever have more than the one line of poles? A.—Yes, sir, at
one time they had two lines of poles, there was two lines of poles between
Hampton and Saint John in 1879 when I went to work for the Company.
That is the year we took the one line down and transferred all the wires
to the one line.

Q.—That is on the one side of the railway? A.—No, on opposite
sides. 10

Q.—When you went there, between Hampton and Saint John there
were two lines of poles? A.—VYes.

Q.—Hampton being how far from Saint John? A.—About 22 miles.

(Q.—When was it you took down one line of poles? A.—In the win-
ter of 1879-80.

Q.—In the winter of 1879-80 the Western Union took down one line
of poles and placed all the wires on one line of poles? A.—Yes, sir.

RE-CROSS-EXAMINED BY MR. TILLEY:

Q.—You mentioned the Great North Western Telegraph Company. 20
When did it commence activities in that district? A.—1I could not say, I
do not know.

Q.—What lines did it use, over what lines did it operate? A.—It took
over the Montreal Company’s line, that is the only line I know of in the
Lower Provinces.

Q.—I thought you said the Montreal line was taken over by the Wes-
tern Union. A.—Well it was operated by the Western Union.

Q.—Then tell us how the Great North Western comes into it. A.—
Well I cannot remember whether the line was transferred to the Western
Union before the Great North Western was organized or after. 30

Q.—But about the time? A.—Somewhere about that time.
Q.—What time was that about? A.—1888 or ’89 I think.

Q.—What lines were turned over to it? A.—The only line I know
of was the line from Moncton to Halifax.

Q.—That is the Montreal Telegraph Company line? A.—Yes.

Q.—So is this a fair way to put it, that while you say the Western
Union took over the Montreal line in due course of time, either before

(o 4



or after it organized the Great North Western, some other arrangement
was made and the Great North Western commenced to operate. That is
it turned the Montreal Telegraph line over to the Great North Western?
A.—Well it may have been before or after, I cannot say.

Q.—Did it turn over the Montreal Company’s line? A.—If the
Great North Western was organized at that time I presume it did. I can-
not tell you.

Q.—Then what lines did the Great North Western handle? A.—
Their lines all ended at Moncton with the exception of this one.

10 Q.—I am told that you either misunderstood me or that your recol-
lection does not agree with the agreements, that the operating agreement
between the Montreal Telegraph and the Great North Western was in
1881? A.—It may have been, I cannot say when it was organized.

RE-EXAMINATION BY MR. JONES (Resumed):

Q.—Well, in that connection, did the Great North Western Tele-
graph Company ever have any offices east of Moncton? A.—I think
they had an office one time at Sackville.

Q.—Do you remember how early that was? A.—It would be in the
20 eighties 1 think.

Q.—I did not quite understand what you meant by saying that the
Great North Western took over any part of this railway.

HIS LORDSHIP: It was more in connection with the operation.

MR.JONES: Did the Great North Western ever operate any of these
telegraph lines east of Moncton? A.—I cannot recall, I do not know, sir,
I cannot tell you the date of the transfer from the Montreal to the Great
North Western.

Q.—But assuming there was an operating agreement, which we have
in evidence, do you know whether the Great North Western ever did ac-
30 tually operate any of those telegraph lines? A.—1I could not say.

Q.—1I think you have already said that the Western Union was opera-
ting them, all those lines? A.—The Great North Western as far as I
know did not operate any wires east of Moncton after the Western Union
took over the Montreal Company’s wires, or the Great North Western
Company’s wire.

Q.—Well did the Great North Western operate any line east of
Moncton at any time to your knowledge? = A.—I think they had one
wire at Sackville in connection with the Prince Edward Island business.

59
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Q.—That is from Moncton to Sackville? A.—From Moncton to
Sackville.

Q.—How many miles is that? A.—That would be 38 miles.

Q.—Are you sure of that? A.—No, sir, I am not sure, I could not tell
you whether it is a Western Union wire, I know they used to work it
through Montreal direct, but I cannot tell you who owned the wire.

Q.—Would that be part of the Montreal Telegraph Company wire?
A.—I imagine it would be.

Q.—That is your impression? A.—That is my impression, I can-
not say positively. 10

CHARLES PATRICK BUCKLEY, sworn. Examined by MR. JONES:

Q.—Where do you reside? A.—Ottawa.

Q.—What is your occupation? A.—I am a clerk in the law branch
of the Department of Railways and Canals.

Q.—How long have you been employed in that Department? A.—
In the Department about 25 years the middle of this year.

Q.—In the same position? A.—I am in the same office for 21 years.

Q.—And prior to that? A.—I was working as a page for Mr.
Emerson. 20

Q.—But for 21 years you have been a clerk—? A.—In the Law
Branch of the Railways and Canals Department.

Q.—Have you had shown you a letter which is in evidence here as
Exhibit 129, from Mr. Drinkwater to Mr. Balderson, which I will read:

“I beg to enclose agreement in duplicate, executed by this
Company, providing for the construction of a telegraph line on the
Intercolonial Railway between New Glasgow and Sydney. Will
you please return one copy to me when executed by the Minister of
Railways.” ‘

A.—I have seen the press book copy of that letter. 30
Q.—Have you made any search in the files of the Railway Depart-

ment for those documents that are referred to in this letter? A.—I have,
yes.

Q.—Have you made any search elsewhere than in the files of the
Department? A.—In the books of our own office. The documents are
recorded when executed, or prior to that.

bt
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Q.—Then I understand from you that you keep a record of all agree- RECORD
ments that are made by the Department of Railways and Canals? A.—

A . In th
We keep a record of the executed documents in our office now. In the E n e

. xchequer Court
early days, when they were executed they were entered in the books, of Canada

with certain omissions. When they were finally executed those omis- _
sions were filled in. No. 3

Q.—I understand the old custom was in this time, in 1893, that a Elail;;ﬁes
record was made showing what documents had been executed? A.— “VIE
What documents had been executed, yes and in addition documents Charles Patrick

10 which were not executed but which had been drafted and presumably Buckley
sent out. Examination-

HIS LORDSHIP: Documents that were not executed—? A.—The in'cm;f 1920
recoxl‘)d would not be complete in the first place, but they would be givena 7 a“'( Contd)
number. ‘ :

Q.—I do not understand. You would keep them in your books not
only when they were entirely executed, but only partially, and when they
were finally executed you would make an entry in your book? A.—We
would complete the record. We do not do that now.

Q.—You would make the entry in your book before they were ex-
20 ecuted by both parties? A.—Before they were executed, in most cases
by either party.

MR. TILLEY: I do not understand that it was a copy you put in the
book. A.—No, just an entry. I can illustrate that.

MR. JONES: 1 think perhaps I can make it clear, my lord.

HIS LORDSHIP: Does he mean he kept an enrolment book in which
he took note of what had been done?

WITNESS: 1 have the book here.

MR. JONES: What do you call that book? A.—This is the record

of contracts, this is classified according to the nature of the document.

30 They are put in in order as received. This for instance (showing entry in
book) is a document that has not been executed.

HIS LORDSHIP: When you say you enter the agreement in your
book you mean you made an entry in your book when a draft was sent
out? A.—No, we give it a number. It is for the purpose of giving it a
number in our records. We start the entry but we do not complete it,
there are certain details which would be filled in to complete the entry
when it was executed.

HIS LORDSHIP: It is what is called a plumatiff.

MR. JONES: You might state to the Court what entry you have in
reference to this draft agreement.

]
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HIS LORDSHIP: Is there a date? A.—There is no date. It is ap-
parently made in 1893 because there is a ditto mark under the year only.
Then there is the number of the document, 11552, Canadian Pacific Rail-
way Company telegraph line, New Glasgow to Sydney, eastern extension
I.C.R. and Cape Breton Railway; and then it was to be reported in volume
4 of Leases, but no page is given because the entry was not completed.

HIS LORDSHIP: Because the document was not completed? A.—
The document, I beg pardon.

MR. JONES: Is there a column in that book in which it was custom-
ary to state the fact that the agreement had been executed? A.—Only 10
by inference—

HIS LORDSHIP: Answer the question. A.—No there is not that
directly.

MR. JONES: What was the custom with reference to making a fur-
ther entry when the document was executed?

HIS LORDSHIP: You take thatby inference? A.—Yes, sir. When
the document was completed the actual date of the document was filled
in—

Q.—You say when the document was completed. You mean when a
document was completed, because this document was not completed? A. 20
—Exactly. When a document was completed the date is completed, the
date it receives, and in addition the page number in which that document
had been cogied at length in our records was inserted. And in addition
to keeping the original document we also copied the document at length
in a record book in our office.

MR. JONES: When it is finally executed? A.—By all the parties.
HIS LORDSHIP: Does that practice still obtain? A.—It does not.

- Q.—When was it discontinued? A.—As far as I can learn by exper-
ience, about 1900. 1 am not sure of that.

HIS LORDSHIP: They had the enrolment book up to 19002 A.— 30
That is right.

MR. JONES: Now with reference to this particular document, is
there any entry in this book as to the fact that it was executed by both par-
ties? A.—There is none.

Q.—Perhaps I should have understood whether at that period it was
customary also to enroll the completed agreements. A.—To copy them
at length in a registry book when the document was completeff That
custom prevails at the present time. The custom of enrolling them be-
fore they are executed was discontinued after about 1900.

Q.—Then have you got the document enrolled? A.—It is enrolled 40
just in part.

- e



Q.—Have you a copy of the document? A.—No, no copy.

Q.—Were you asked to make a search with reference to an Order-in-
Council respecting this document? A.—I was.

Q.—Did you make a search? A.—I made a search.

Q.—A search over what period? A.—I searched over a period of
about two years after the last record we could find with reference to this
matter, that is up to about March of 1895.

Q.—Did you find any record of any Order-in-Council? A.—There
was no record of any Order-in-Council that I could find.

10 Q.—I presume those books are available to the defendants? A—To
anybody, yes. :

b MR. TILLEY: We are not suggesting that the books are not avail-
able.

HIS LORDSHIP: There is no suggestion that any of those docu-
ments were actually completed, signed by both parties.

MR. JONES: Were you asked to make a search with reference to
any other Order-in-Council, showing the appointment of any officials of
the Government Railway? A.—I was asked to make the search, and I
made the search with Mr. Ross who is in charge of that branch, and as he

20 js here perhaps it would be well to let him speak. We could find no Or-
der-in-Council with respect to the appointment of Mr. Schreiber as Gen-
eral Manager. He was Chief Engineer before that time. We found one
with respect to Mr. Pottinger.

EXHIBIT No. 296: Copy of Order-in-Council approved 30th Nov-
ember, 1892.

Q.—Could you find any other Order-in-Council relating to Mr.
Schreiber? A.—We could not find any. )

Q.—Did you also make a search for any Order-in-Council defining
k’[r. gottinger’s duties, further than laid down in this Order-in-Council?
30 A.—Yes.

Q.—Did you find anything relating to Mr. Pottinger? A.—Not ex-
pressly. You mean outlining the duties of the General Manager.

Q.—Yes. A.—No, we could not find anything.

Q.—Up to what time? A.—That is right down to date practically,
from the beginning, from 1867.

Q.—Well you found the Order-in-Council appointing the Board? A.
—The Managing Board, that is the first time we found any reference to
the duties of the General Manager.

~_HIS LORDSHIP: That is rather secondary evidence. The Orders-
in-Council are not kept in this office, they are kept in the Privy Council.

e
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MR. JONES: Where was the search made? A.—In the Record
Room in the Department of Railways and Canals.

HIS LORDSHIP: That is not where you would find the original
Orders-in-Council. It is not the best evidence.

MR. TILLEY: 1 think there is another witness.
WITNESS: He is from the same Department.

MR. JONES: You made no search in the office of the Privy Coun-
cil? A.—No.

Q.—Are those records open, the Privy Council? A.—I think they
are open, they are public documents. I don’t know. 10

Q.—Did you find any Order-in-Council, in your search in your De-
partment, defining the duties of the General Manager of the Intercolo-
nial Railway prior to 19097 A.—No, I did not.

Q.—Can you speak as to the practice that prevails as to the registra-
tion of Orders-in-Council affecting railways, in your Department? A.—
Registering them in our Department. We would have certified copies,
they would be sent to us by the Clerk of the Privy Council, all Orders-in-
Council having any reference to our Departmental activities.

Q.—So you would expect any Order-in-Council relating to railways
to be certified to you? A.—To be certified to us, and in addition wé 20
would all Public Works Orders-in-Council prior to the division of the
Department in 1879.

CROSS-EXAMINED BY MR. TILLEY:

Q.—Mr. Buckley, you referred to searches for contracts and Orders-
in-Council, but I do not know whether you limited your searches to such
documents, or whether you have been searching for all documents that
might be connected with this particular matter. A.—With this particular
item, I have been looking for any paper that had any reference to it.

Q.—Your search has been general, and in a sense specific? A.— g
Exactly.

Q.—You have been trying to get all you could, and you made a spe-
cial effort to get certain things? A.—I made a special effort to run this
contract down, get any correspondence.

Q.—There must be a file lost? A.—There is a file of papers lost.

Q.—And both sides have been making an effort to locate them? A.
—Exactly.

(=
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Q.—And in the course of searches any clue that would come up  RECORD
would be followed out and exhausted as far as you could? A.—As far as —

W In the
we couid, yes. Exchequer Court

Q.—In that way you have got on the track of papers that at first of Canada
were not available? A.—I discovered I suppose half a dozen documents No. 3
in reference to this particular matter from the time it was sent out for Plaintiff's
execution, or the darft sent to the railway, to Mr. Drinkwater, until the a.ll i
date it was returned, and then the records stopped, there seemed to be “V“"*
nothing following that, stopped abruptly. Charles Patrick

10 Q.—What happened to the file you cannot tell? Buckley

Cross-

HIS LORDSHIP: Can you tell us the date of the file? A.—Of the Examination
lost file? The papers were sent to the then General Manager at Jan. 23, 1929.
Moncton— ' (Contd.)

Q.—No, I want to know the date of the lost file, if you can say what
period it covered.

MR. TILLEY: I think His Lordship does not want the date it was
lost, but the date the file covered. Canyou fix the time the file started
and finished? A.—I think I will have to leave that to Mr. Ross.

HIS LORDSHIP: The book does not tell? A.—This book has no
90 connection with that, that is a different record.

HIS LORDSHIP: Do you make a file, not for a period of time, but
with respect to a matter? A.—A matter.

Q.—You do not know the subject matter of this file that is lost, or
the name? A.—I think I had better leave that to Mr. Ross, but it is one
on the telegraph line, has to do with one of the telegraph lines on the In-
tercolonial Railway. Just what particular line,—as a matter of fact there
were three files that were mislaid.

Q.—Three files? A.—Three files, three different sections, I think
they covered pretty well the whole line. But I will have to leave that to
g0 Mr. Ross.

MR. TILLEY: Well if we find anything Mr. Ross cannot tell us that
you might tell us we will have you back to explain.

HIS LORDSHIP: You do not keep a record of a file when it leaves
the office? A.—A record of the papers in the file?

Q.—No, if a file is asked for by a Minister or Deputy Minister does
the Record Clerk make a record of it? A.—Yes, it is charged to the par-
ty who gets it.

Q.—Is there a charge for these three files? A.—These three files
were sent to Mr. Pottinger by a letter in 1907, we have a copy of that
letter. They were lost at Moncton, how we do not know.

54
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MR. TILLEY: Well Mr. Ross will tell us about that. A.—Well he
does not know how they were lost.

MR. TILLEY: No it is pretty hard to tell how things are lost, they
are lost.

HIS LORDSHIP: In 1907? A.—In 1907.
Q.—Have you a copy of that letter? A.—I haven’t it with me.

MR. TILLEY: Now just let us understand this system better. In
3,— we are not concerned with other periods, you may improve your
system or make it worse from time to time, but in 1893 did you file let-
ters on certain files, or did you file each one separately and endorse it? 10
A.—In those days each letter was filed individually and given a number,
I understand, as it came in.

Q.—Then sometimes I suppose these papers would be brought out
and kept together if needed? A.—In this particular case these papers
were all assembled and made into a flat file under a special subject.

Q.—And you cannot tell us what the subject head was? A.—Well
there were three different divisions of the telegraph lines of the I.C.R.

Q.—And possibly covered the whole section from Saint John to Hali-
fax and Sydney? A.—Well, from Montreal.

Q.—It may have been connected with other parts of the telegraph 20
system as well? A.—Yes.

Q.—At any rate you have made the best search you can, and from
time to time you have been adding to the accumulation of papers we
have got, but it is obvious that there are papers still lost? A.—There are
papers of which copies have not been found, yes.

HIS LORDSHIP: You have not followed that up by trying to have
searches made at Moncton? A.—Oh yes,—I have not personally, but—

MR. TILLEY: There is no fault to be found with the efforts that
have been made. But the efforts have demonstrated the impossibility—

WITNESS: I understand they were burned, but we have no defi- 30
nite knowledge that these were in that file.

(Q.—There was no record kept of the papers that were prepared for
the fire? A.—No, except that we knew what we lost.

Q.—Now taking this book, I would like to know is this a book of the
Law Department of the Railways and Canals Branch? A.—Of the Rail-
ways and Canals Branch.

HIS LORDSHIP: What do you call that? A.—Itis a register of con-
tracts, leases, and other documents.

Q.—Is there anything on the back? A.—General index by order of
works, properties, etc. e



HIS LORDSHIP: Well it is a mere index.

MR. TILLEY: The particular page you have open is headed Inter-
colonial Railway Contracts, continued? A.—Yes.

Q.—And then that section of the book would be devoted to that sub-
ject matter? A.—To contracts on the 1.C.R.

Q.—Now as I follow you the documents are put in this index, at
least some reference is put in the index as soon as they are prepared?
A.—As soon as they are prepared.

Q.—Or is it as soon as they are transmitted to be signed? A.—Well
10 I am not so sure of that. It is when they are prepared, about that time.

HIS LORDSHIP: Is it not as soon as they begin to exist? A.—Well
they do not begin to exist until they are executed I suppose.

Q.—If you have a draft of a document— A.—Exactly.

MR. TILLEY: I suppose a document is not referred to in this book
at all until it is in final shape, that is satisfactory to the Department as a
document? A.—Up to that time. It may be subject to change afterward,
but it is usually in final form. '

Q.—But you would not think of going to the trouble of entering it
here until you had something that you expected to become a contract?
20 A.—Exactly.

Q.—Whether it would ultimately become a contract may be a dif-
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