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Present at the Hearing :
VISCOUNT SUMNER.
LLorD ATKINSON.
LorD S1NHA.
Sir Joun WarLis.
SIR LANCELOT SANDERSON.

[ Delivered by LORD ATKINSON.]

This is an appeal against a decree of the High Court of
Judicature at Madras, dated the 18th January, 1924, allowing
an appeal from the judgment of the Subordinate Judge of Dindigul
dated the 30th October, 1920. The suit was brought by the
assignee of a mortgage dated the 28th January, 1911, for a mort-
gage decree for Rs. 21,532-8-6. During the pendency of the smt
the defendants paid into Court Rs. 12,500. The Subordinate Judge
made a decree for a further sum of Rs. 12,301-9-6, but on appeal the
High Court held that by the payment into Court the mortgage
was discharged, and made a decree accordingly dismissing the
suit. Against the last-mentioned decree the plaintiff (hereinafter
referred to as the appellant) has preferred this appeal. and the
question in 1t is the rate of interest due under the mortgage.

It 1s essential to examine closely the provisions of the two
instruments upon which the appellant’s title to relief purports to
be based. The first of these is a hypothecation bond dated the
28th January, 1911, by which Subramania Ayyar (the father of
the respondents) purchased a house therein described for the sum
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of Rs. 20,000 from ove Padmanabha Navudu, of which snm it was
by the said bond provided that the sum of Rs. 10,000 should remain
outstanding on mortgage of the properties so purchased. On
the27th July, 1912, the purchaser, Padmanabha Nayudua, by written
mstrument. assigned  lus aforesaid  mortgage to the present
appellant. It is stated m this instrnent and apyareitly not dis-
puted that the mortuagor had, on the vth April, 1912, paid in part
discharge of the movtgage debt a sum of Ry 1,000, and that the
mterest which had accrned on the mortaage debt up to the end of
May, 1912. had been duly paid by or on behall of the mortoagor.
On the 11th February, 1917, a sum of Rs. 12,500 was tendeved
to the mortgagee 1n discharge of the mortgase. [t 15 not disputed
now that this sum was, upon the construction of the mortgage deed
adopted by the Iligh Court, sufficient to discharge the mortgage
debt due up to that date, but the appellant refused to recewve it,
stating that 1t was imsufficent.  On the 21st August, 1919, the
appellant nstituted o swit against the mortgasor and his son,
alleging, amongst other things, that, according to the terms of the
deed of assignment and accordmyg to law, the first defendant was
bound to pay the mterest acerumg on the mortgage debt at the
rate of 8 annas per month, and that on default in paying this
interest the defendant was bound to pay the entire balance
of the mortgage debt due at the date of this default with
compound interest thereon at the rate of Rs. 1 per cent. per
mensem from the date of default up to the date of payment,
which liability, up to the date of the plaint, was, he alleged, found
to be Rs.21,532-8-6. In respect of this debt he prayed for the
usual decree for this amount with subsequent interest thereon and
costs.

On the 28th November, 1919, the said defendant filed a state-
wment of defence in which he alleged, inter «lia, that the plamtifi’s
construction of the clanse in the deed of assignment providing that
on default of payment of interest due at any time the appellant was
entitled to compound interest at 1 per cent. with monthly rests, was
preposterous and penal, that the tender made by him was adequate
and proper, that the plamtiff was not entitled to further interest after
the date of the tender, and that he, the respondent, was prepared
to pay the sum of Rs. 12,500 if the plaintiff would accept it in full
discharge of his claim. On the 30th October, 1920, the learned Sub-
ordinate Judge of Dindigul delivered judgment in the case, holding
that on the proper construction of the vernacular words used in
the docurment (z.e., the deed of transfer), 1t was clear that compound
interest at 12 per cent. was agreed upon, that the rate ot interest,
payable under the suit bond in default of payment of interest every
month, was 12 per cent. commpound interest. He also held that
there was an attempt to tender some amount on the 11th
February, 1917, but that Rs.12,500 was not actually before
the plaintiff, and that the tender was neither legal nor wvalid,
and he accordingly allowed the plantifi’s claim. A forimal decree
was drawn up for the amount claimed by the plaintiff with further




o
>

Interest and costs less the sum of Rs. 12,500 paid into Court by the
first defendant, and on the 4th July, 1920, drawn out by him. Their
Lordships. for reasons to be presently stated, are quite unable
to take the same view as the learned Subordinate Judge took as to
tlie proper construction of this suit deed, as it is stvled —this deed
of assignment.

The learned Judges in the High Court, fortunately, their
Lordships think, took an entirely different view from that of the
learned Subordinate Judge. Theyv held that the proper con-
struction of the clause in the suit bond. on which the question
controversy was treated as turning, was to this effect, that when
each amount of monthly interest became overdue it should carry
interest at 12 per cent. up to pavment, there being no further
rests ; that 1t was conceded by the parties that the amount
tendered, Rs. 12,560, was enough to cover the sum due at the
date of tender, and that the plaintiff was not entitled to any further
sums ; that it was admitted before them that the sum of Rs. 12,500
deposited in Court had been drawn out by the plamtiff. They
accordingly set aside the decree of the Uourt below and held that the
plaintifl was not entitled to any further decree. Their lordships
think that the conclusion at which the learned Judges of the High
Courts arrived was sound and right, but on the question of the
proper mode of construing the suit bond there are some important
considerations which were not fully dealt with by either Court.

When default 1s once made on the occasion of the first rest,
the debtor thenceforth pavs interest not merely on the original
debt he owed, but upon a composite deht inciuding the original
debt plus the added interest. Now in the present case the
loan of Rs. 10,0060 is made for three vears with interest at
3 R.per cent. per mensem. This interest is to be paid before the
10th of every month, and a receipt obtained. but if default should
be made In payment in this manner, or in getting a receipt, the
rate of interest is doubled. But on what 1s it to be paid?
If it be as compound interest the interest in arrcar has sunk
into the principal, and the 12 per cent. must be paid on this
composite sum. If, on the contrary, interest is only to be paid
on the interest in arrear and there 1s no such sinking, then the
rate of interest on the original debt remains unchanged at 1 R. per
cent. and is not doubled. Moreover. if the unpaid interest sinks into
the principal debt, the debtor loses all right to have 1t separated
again from that debt and dealt with independently. He must
therefore pay interest on the composite sum at double-the rate
reserved upon the principal sum for the whole three years. From
the date of default I R. per cent. per mensem could no longer
be paid on anvthing.

It is scarcely possible, their Lordships think, to conceive that
men of ordinary intelligence could put themselves in such a
hopeless position, and a construction of the document which
hrings out these results must, they think, be erroneous.

Again, it appears to their Lordships that the Subordinate
Judee allowed his mind to be concentrated too much on the words
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“ pay tnderest on interest ” used in the sentence. * If he fails to pay
in that manner he shall pay ** interest on interest ”” at the rate of
1 per cent.” These words fairly enough refer to interest to be borne
by a sum in arrear, if that sum was payable as interest.

But 1t has been long ago, and many times, decided that
written documents must be construed as a whole; that each
provision they contain must receive attention; and from their
several provisions the true intentions of the parties to them is to
be ascertained.

In Barton v. Fitzgerald (15 Kast 330) Lord Kllenborough
sald :

It is a true rule of construction that the sense and meaning of the
parties in any particular part of an instrument may be collected ex wile
cedentibus et consequentibus : every part of it may bhe brought into action in
order to collect from the whole one nuniform and consistent sense.”

Again, in Sicklemore v. Thistleton (6 M. & S., p. 9, at p. 11)
Lord Kllenborough again said :-—

. “ According to the authority of Browning v. Wright covenants onght
to be construed with due regard to the intention of the parties as 1t is to be
collected from the whole context of the instrument so as to make one entire
and consistant construction of the whole,”

In the case of Elderslie Steamship Compary, Lid., v. Borthwick,
[1905], A.C. 93, Lord Halsbury said -

“ My Lords, I do not think it necessary to quote any authority in this
case. Construing the instrument (i.e., the bill of lading) and applying to it
the ordinary canons of construction, I must merely move your Lordships
that the appeal be dismissed. It seems to me that if what has been called
the large print had stood alone, T should not have had the slightest doubt
that 1t would have carried the shipowner the whole way. I can give no
other construction to it than that which the words express ; but the difficulty
in his way is that he has thought proper to include an instrument which has
two different sets of phrases in it, and one rule of construction which must
prevail is that you must give effect to every part of a document if you can.
You must read it as a whole. Mr. Carver has ingeniously spoken of in-
dependent contracts and independent paragraphs and so on, but we must
remember that this is one contract, and each of the parts must be read so
as to give effect to the whole, if it can.”

Applying these principles of construetion to the present case,
their Lordships do not think that such dominating force and mean-
ing can be given to the ambiguous phrase “ interest on interest ™ s
would lead to results, which clash with the plain and eclear objeets
and meaning of the natural and unambiguous provisions of the
document.

Their Lordships will therefore humbly advise His Majesty
that the appeal must be dismissed. The appellant must pay
the costs.
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