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YISOOTHT HALBAIB:- Before you begin, it might be convenient to 
say this: She pxaotloe of the Board la to hear just two oounsel 
a side normally and when two|Governments axe here the usual thing 
is that the leader for the private appellants and oounsel for 
their Government should be heard, and similarly with the 
Bespondents« but I am not sure how matters Btand in that respeot. 
You, Mr Bevan, appear for the private appellants and also appear 
for the Government of Ontario? 
KB 3SUABS BEYAH:- Yes* 
YISQCUHT HA1BAHB:- Then it la quite simple In that oase, there 

are two oounsel on your side? / 
MB 3S0ABS BBYAH:- Yes. 
YISCOGHT HALDABE:- With regard to the other side it is not so 

olear; Sir John Simon appears for the private Respondents. 
alB JOHB 3IM0B:- Yes, I appear with my friend, Mr Bunoan, 

for the Bespondents. 
YI300UBT HALBABB:- Mr Olauson appears for the Attorney General 

of oanada? 
SIB JOHB SIMOH:- Yes; that la a very Important aspeot of the 

oase. 
YISCOtJUT HALBABB:- I see Mr Bunoan used the labouring oar in 

the Courts below and might naturally wish to add something to 
your argument, and in that oase their lordBhlps will depart from 
their usuil pxaotloe and hear you Sir John and also Mr Bunoan, f 
and then also hear Mr Olauson. Probably Mr Bemoan will not find ^ 
it neoessary to be very long, but that depends, of oourse, On the 
argument that you, Sir John, address to this Board. j 
SIB JOHB SIMOHMight I say thls:to relieve the Board, and to * 

save the time of the Board, what I should propose to do in any part 
I am oalled upon to take would not be to trenoh on the evidence 
side of it. It may be ws shall have to have some dlsouBBlon, 
but as your lordships have intimated that oourse I should propose 
to leave with my friend Mr Bunoan whether he did or did not deal 
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with that, hut your lordships would not expect mo to deal with the 
possibly rather complicated matter of the evidence If it becomes 
important. 
YISOOCBZ HiXBAHl:- If it becomes Important; It may not ho 

Important. Zhat brings mo to tho seoond observation X wish to 
make, It Is a very deliwate case, and a very difficult and 
serious one, and I think It must turn to a large extent at any 
rate on what this Board and the Courts of Canada have already 
deolded on the construction of sections 91 and 98. Zhat being so, 
I am afraid you will have to take us through the authorities. 
Zhere la nothing earlier than Bus sell v Zhe Queen that we need 
look at if my reoolleotlon does not deoelve me, but I have not had 
the books before me. I think Hodge v The Queen is in the same 
volume? 

MB STOABT BETA!:- It is 9 Appeal Cases. * 
VISOC0HZ HALBAJJB:- You oan tell ua what was in the MoCar+^ 

Aot and what was deoided without reasons there,,/1 think it Is 
in the discussion of that hound voifime where some of the obser-
vations that were made about Bunnell v Zhe Queen ooour. but you 
must not take observations made by the Judges, no matter how 
eminent, as of the same weight, when only made In conversation, as 
the delivered judgments, and you will be very sparing 4n the 
oltatlon of sentences of lord Hersohell & Lord Tatson and what 
they said in that oase. Bo you remember what year the MoOarthy 
case was; It was after Hodge v Zhe Queen? 
MB SZUABZ BBYAJh- I had proposed. with your lordships* 

approval, to start with the latest decisions of your lordships. 
YI3G0UBZ HALBAJE:- X think you may assume we know the latest 

ones. 
MB SZUABZ BBXIff:- X am relying upon those as summarising many 

of the earlier deolslons. 
VI3COUUT HAIJBADB:- I will tell you why that Is dangerous, In 

68. 



4 

all those oasts wt had been addressing ourselves to particular 
gutstions* and wo hart had in mind to try not to dtolde any mora 
than was neoessary fox tht decision of taoh oast. The rtsalt 
is It is only In that way you ean work out tht general pxlnolplts4 
10B2J nJBKBIV:- If It Is allowablt to quota one's own Judgment, 

there Is a otrtain Judgment of mine la a Workmen's Compensation 
oase whloh is often quoted by other people as to how you said 
something In a decided oast and then something else Is deolded 
and you push on and push on until at the end you get something 
whloh If you had the Statute alone you would think would never 
oome under It. 
MB STtJABT BBYAW:- Then, my Lord, I will start with the earlier 

oases. 
YISOCCBT HaUJAlB:- X think In that oase It would probably be 

the best to see exaotly what was deolded In Bussell v The Queen. 
MB STffABT BEYAI:- If your lordship pleases* There la one 

matter whloh fans to be dealt with before I refer your Lordship 
to Buaasll v The Queen and the later oases, and that is the 
erldenoe whloh oooaples a good many pages of the Appendix. The 
evldenoe was dlreoted to showing a oase of publio emergency, but In 
none of the judgments was the deoislon In favour of the Bespondents 
based upon that ground at all* 
VISOOUHT HALBAHg:- I know, in the Manitoba Pulp case, their 

Lordships deoided that war overrides everything, and It affects 
Canada as a whole In the result. We had to consider peaoe, order 
and good government under the olroumstanoes of the p?eseqoe of 
the war whloh are outside political heads, and when that has onoe 
been done the point at whloh Legislation la to oease must be a 
matter of statesmanship, it is Impossible for a Court to say as 
well as the Qovernment oan when that la to stop; that 1b all that 
was deolded. Vow Is what emerges here, ox In any other oaŝ e, 
oompatitle to the emergenoy of war? In Boasell v The Queen \ 
they seem to have thought there was suoh an emergenoy, and 
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has been a subject of much comment. Here it is of the greatest 
importance to bare something like a settled prlnolple applying 
to all Canada, but we have to ask ourselves whether under the 
head of "oivil rights" in seotlon 92 it would not be at least 
competent to the Pxokinoe to pass some legislation stopping the 
workmen or employers as the oase may be from asserting their 
"oivil rights* in a limited part. If you oome to the conclusion 
that that was the effect of the Act, then no matter how Important 
its purpose it is a thing that could be done by the Provinoe, and 
if so, it oould not be done under section 91 unless you could 
find in section 91 in a subject ox head suoh as "trade or oommexoe" 
something that enabled you to do it. That is why it is Important 
to find out what "trade and oommeroe" means at the outset. 
MB SWJABT BBYAH:- With your lordship's permission may I deal 

with the authorities first and refer to the evldenoe later on. or 
if it is relied upon by my learned friends, perhaps by way of 
reply? 
YI3G0UHT HALSAHB:- I think that will he the best way. We have 

looked at the evidence and know broadly what it is. 
LOBS ATZdSOH:- What will you begin with? 
XB 3TUABT BBYAH:- I oan begin with Buasell v The Queen or The 

Oitlsena Insurance Company of Panada v Parsons whloh la in the 
same report. 
YISGO&HT HADBAHB:- Whioh oame first? 
XB 3THABT BBYAH:- The Citizens Insurance Company of Canada 

v Parsons is in the 7th Appeal Oases at page 96. 
YISOOCHT EALBAHB:- Then we will take that first. 
10HB ATKIHSOH:- You will not omit to deal with Lord Watson's 

judgment in 1896 Appeal Oases? 
MB STIIABT BBYAH:- That is on my list, and I will deal with it. 

The Citizens Insurance Company v Parsons 1b of importance in my 
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submission because it deals with the meaning of the words 
"regulation of trade and oommeroe". The particular passage Is on 
page 112 of the report. The Board deals with the words "regula-
tion of trade and oommeroe" on page 112. 
YI3C0UUT HALEAHBS- You had better read the head note at page 96, 

and then go to the judgments* 
MB STOABT BMYAHs- If your Lordship pleases. "Sections 91 and 

92 of the British north America Aot, 1867, must, In regard to the 
classes of subjeets generally described in seotlon 91, be read 
together, and the language of one Interpreted and, where neoessary, 
modified by that of the other, so as to reconcile the respective 
powers they oo a tain and give effect to all of them. Xaoh question 
should be deoided as bett it can, without entering more largely 
than la neoessary upon an interpretation of the statute. Held that: 
In Ho, 13 of seotlon 92, the words 'property and civil rights In 
the province' Include rights arising from oontraot (whloh are not 
In express terms lnoludtd under seotlon 91) and axe not limited 
to suoh rights only as flow from the law, e.g., the status of 
persons". 
VISGOTHT HADBAHB:- I note that the words *olvil rights" are to 

be read generally as Including rights arising from oontraot. 
MB STtJABT BBYAH;- Yes. "In Ho. 2 of seotlon 91, the words 

'regulation of trade and oowneroe' include political arrangements 
In regard to trade requiring the sanotlon of parliament, regulation 
of trade in matters of lnter-provlnolal oonoern, and, It may be, 
general regulation of trade affeotlng the whole dominion; but do 
not include the regulation of the oontraots of a particular business 
or trade suoh as the business of fire inauranoe in a single provinoe, 
and therefore do not oonfllot with the power of property and olvll 
rights conferred by section 92, Ho, 13". 
YISCOUHT HALBAHX:- Let us see what that means. The Bominlon 

cannot touoh the rights as to fire insurance in a single provinoe. 
MB 3THABT BBYAHs- Yes, fire insurance was the business touched 
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by that particular legislation. The proposition Is that it does 
not include the regulation of contxaota of a particular business 
or trade. now this Industrial Disputes Aot is only direoted to 
a particular olaaa of business and trade, works of publlo utility, 
and many businesses and trades are outside the scope of the Aot 
altogether, and strikes may take plaoe in any other trade than 
those enumerated In the Industrial disputes Act, and the Aot has 
ho application at all. 
VISCOUHT HALBAIBs- Of oourse, there is no attempt here to 

regulate the oivil rights of employment in a single Provinoe. 
MB STOABT BBVAH:- ho; it is an attempt to regulate particular 

trades in all the Provinces, the particular trades. What happened 
in fact, as is shown hy the evidence in this oftae, is that there | 
were sympathetlo strikes whloh are relied upon by the Bespondents 
as creating a position of publlo emergency, but the sympathetlo 
strike in many oases was in a trade to whloh the Industrial 
Disputes Aot had no application at all. 
VISCOUNT HALBAIB:- That would not matter if it was a general 

principle and it was desirable to regulate disputes all over 
Canada, and there was power to do it. 
MB STOABT BBVAI:- That is not what it endeavours to do; it is 

only industrial disputes in particular trades. 
YI3C0OI5 EAlBABB:- Sven if you take particular trades, as long 

as they are all over Canada it would not matter. 
•B 3T0ABT BBVAI:- They are all over Canada, but it is ft 

particular trades. 
7TS00UIT HALBABB:- Can you tell me this from memory? Parson»s/ 

ease only deolded that you oould not affeot fire Insurance in a 
particular Provlnoe, but suppose you attempted to regulate fire 
insurance all over Canada, was that the subject of the deolslon 
in the Insuranoe case later? 
KB 3TOAST BBVAI:- Yes. 
VI SCOT IT H&LBAIB:- That you oould not? 
MB STUABT BBVAI:- Yes, that you oould not. 
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VTSCOJITT HA1BAEB:- Yery veil. Barsoaiw only took us 00 fax? 
MB STUABI BEYAH:- Yea. Then going back to the head note: 

"Consequently:- (OntarioUot 39 Yiotoxia, Chapter 24, whioh 
deals with policies of insurance entered into or In foroe la the 
Province of Ontario for insuring property situate therein against 
fire, and prescribes certain conditions vhloh are to foxm part 
of suoh 00ntracta, la a valid Aot; applloahle to the oontraots 
of all suoh insurers in Ontario, including corporations and 
oompanles, whatever nay he their origin, whether incorporated by 
British authority or hy foreign or colonial authority. Held, 
further, that the said Ontario Aot is not inconsistent with 
Dominion Aot 38 Victoria, Chapter 20, which requires all insurance 
ooapaniea whether incorporated hy foreign dominion or provincial 
authority to obtain a license, to he granted only upon oompllanoe 
with the conditions prescribed hy the Aot". 
YI3000HI H&PAIS;- Does that remain law? 
MB STOABT BHYAffs- That, as far as I have heen able to dlsoover 

remains the law. 
TOGOUOT BALDAIB:- That is to say, lioense? 
MB 3TUABT BBYAH:- Yea: "Held, further, that according to the 

true construction of the Ontario Act, whatever may he the condi-
tions sought to he Imposed hy insurance oompanles, no suoh oondl-
tion shall avail against the statutory oondltlons, and the latter 
Bhall alone he deemed to he part of the polioy ana resorted to 
hy the insurers, notwithstanding any oondltlons of their own, 
unless the latter axe lndloated as variations in the manner 
prescribed hy the Aot". J do not think X need trouble with 
that, that deals with the paxtioul&r provisions of the particular 
Aot. 

Then the judgment of their Lordships begins on 
page 103 and was dcllvexsd hy Sir Montague Smith. I do not think 
X need read anything before page 112, the seoond paragraph. 
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YISCOUITT HALBA3JE:- Just one moment, X think you must look at 
page 108. 
MB OLA&SOIT:- Would your Lordships also look at page 107, It Is 

a statement which your Lordships will find repeated in other^ 
oases, and It might he convenient just to take It? 
MB STUART BBVAH:- "The soheme of this legislation, as expressed 

In the first hranoh of aeotlon 91, Is to give to the dominion 
parliament authority to make laws for the good government of 
Qanada In all matters not oomlng within the classes of subjects 
assigned exoluslvely to the provincial legislature" (Beading 
down to the words) "With the same objoot, apparently, the 
paragraph at the end of seotlon 91 w%s lntroduoed, though it may 
he observed that this paragraph applies in Its grammatical oonitruo 
tlon only to Bo* 16 of seotlon 9£n. 
VI3COURT HALDABB:- That la one of the statements of the 

Judlolal Committee that they have overruled? 
MB STUART BRVAB:- Yes. 
YISCO0BT HALBABB:- It extends to the whole of the subjeots In 

seotlon 92? 
KB STUART BBVAB:- Yes: *Botwithstanding this endeavour to give 

pre-emlnenoo to the dominion parliament In oases of a oonfllot of 
powers, it Is obvious that in some oases where this apparent 
oonfllot exists, the legislature could not have Intended that the 
powers exoluslvely assigned to the provincial legislature should 
he absorbed In those given to the dominion parliament, lake as 
one instanoe the subjeot 'marriage and dlvoMoe', contained in the 
enumeration of subjects in seotlon 91; it is evident that solemni-
sation of marriage would oome within this general desorlptlon; yet 
'solemnisation of marriage In the province' is enumerated among 
the olassea of subjeots in seotlon 92, and no one oan doubt, 
notwithstanding the general language of seotlon 91, that this 
subjeot Is still within the exclusive authority of the legislatures 
of the provisoes*. 
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YX30OQBT EAX.BABB: - That has been decided In the Marriage 
oaae reported about 1913 Appeal Oases? 
MB 3T0ABT BBVAJj- Yes: "So 'the raising of money by any mode 

or system of taxation' Is enumerated among the olasses of 
subjects in section 91; but, though the description Is sufficiently 
large and general to include 'direct taxation within the province, 
In order to the raising of a revenue for provincial purposes', 
assigned to the provincial legislatures by section 92, It 
obviously could not have been Intended that, In this lnstanoe 
also, the general power should override the particular one". 
YIS00U1Z HALBABB:- I rather think on that It has been held 

Alt tMctC. euj 

that the Dominion may tax directly ô r Indirectly, while the 
Provlnoe oan only tax direotly; it is oonourrent power, 
MB STOABT BBVAI:- Yes: "With regard to certain olasses of 

subjects, therefore, generally described In seotlof 91, legisla-
tive power may reside as to some matters falling within the 
general description of these subjects in the legislatures of the 
provlnoes" etc etc (Beading down to the words) "Section 8 of that 
Act enaoted that Els Majesty's Oansdlan subjects within the 
province of Quebec should emjoy their property, usages, and other 
olvll rights, as they had done before, and that In all matters 
of oontroversy relative to property and civil rights resort 
should be had to the laws of Canada, and be determined agreeably 
to the said laws". 
VISC0UHT BAliBABB:- Before you pass from the paragraph at the 

top,does that mean Quebec oan have Its laws altered as regards 
rights flowing from status? 
MB STUABT BBYAff:- I do not so read It. 
YZ300TJYT HALBABB:- X suppose not. X suppose property and 

civil rights, including rights flowing from status, are left. 
wholly to seotloc 92. what effect la given to seotion 94? Oan 

, • \ 
• ' ' ' \ 

you alter It as regards rights flowing from status? X should 
like to look at section 94? \ 
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XB STUART BEYAH:- On page 110 about one-third from the bottom 
of the page In the last paragraph the effect of the seotlon Is 
given: "By that seotlon the parliament of Canada is empowered to 
make provision for the uniformity of any laws relative to 
'property and olwll rights' in Ontario. Hova Sootla, and Vow 
Brunswick, and to the prooedure of the Courts in these three 
Provisoes, if the provincial legislatures ohoose to adopt the 
provision so made. The provinoe of Quebeo is omitted from thin 
section". So that he gives the effect of the section* 

YISOOUHT HALBAHB:- I S that ao% What I want to get at is. 
what it Imports; it may make provision for the uniformity of any 
laws relative to "property and oivil rights"; that must include 
rights following from contract. 
XB STUABT BXYAJT:- Tea, status too I should say. 
YISCOUBT BAIBAIBJ- A S regards Quebec, Quebec la not touched 

by this section at all? 
MB STUABT BBYAHl- Ho. 
YI3C0UVT HALBAHB:- What I want to get at is what Sir Montague 

Smith meant hy this: "If. however, the narrow oonstruotion of the 
words *oivil rights*. contended for by the appellants were to 
prevail, the dominion parliament oould. under ltn general power, 
ks&tftk legislate in regard to oontraots in all and eaoh of the 
provinoes and as a oonsequenoe of this the provinoe of Queheo. 
though now governedby its own Oivil Code, founded on the Frenoh 
law. as regards oontraots and their inoldentn, would be subject 
yo have its law on that subjeot altered by the dominion legisla-
ture". It must he under seotlon 91. What does he mean? What 
provision in seotlon 91 does he allude to. is it "trade and 
oomntroe"? 
MB STUABT BBYAV:- I think "trade and oommeroe", because trade 

and oommeroe was one of the matters relied upon in this oase. 
YISCOUBT HAL DAUB:- My difficulty is. he has not said so. 
MB STUABT BBYAHs- I think it appearsfone goes on. On page 

112 he considers the meaning of "regulation of trade and oommeroe" 
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upon whioh the ponlnlon was relying. X think It will appear so. 
LOBB BtJUSDIB:- X think you will find what Lord Haldane wants 

In the argument of Sir Jarrer Bersohell on page 101. 
HB STOABT BBVAB:- Yea: "Section 94 omits Queheo from the 

uniformity of legislative oonourrent power; oompare sections 93 
and 95. That throws light on the meaning of the expression in 
seotlon 92, Bo. 13; whloh la to he construed in Its narrower 
sense". 
VISOOUBT HALBABB:- He la referring to "trade and oommeroe" 

as covering the whole Bomlnlon? 
HB 3HJABT BBVAB:- Yes. 
VXSGOOBY HALBABB:- Xxoludlng all rights exoept those following 

from status? 
MB SOTAB7 BBVAB:- Yes. 
VISO0UBY HALBABB:- Where does he say that oontraot Is Included 

in seotlon 91? 
MB STOABY BBVAB:- Hay X just read It: "Seotlon 94 omits Queheo 

from the uniformity of legislative oonourrent power; oompare 
sections 93 and 95. That throws light on the meaning of the 
expression In seotlon 92* Bo.13; whloh Is to he oonstrued In Its 
narrower sense, and not so as to affeot or out down the exoluslve 
oontrol over trade, oommeroe, and oontraois given to the dominion 
parliament". 
VXSOOTJBT HALBABB;- That means that "olvll rights" oannot 

inolude trade and oommeroe and oontxaets? 
MB STOAST BBVAB:- That la so. That must he limited to status. 
VX3000BT HALBABB:- Xt Is S U an argument for the wide reading 

of "trade and commerce"? 
MS STOABT BBVAB:- Yes. 
LOBB ATKIBSOB:- He aaya: "Seetlon 94 omits Queheo from the 

uniformity of legislative oonourrent power; oompare seotlhns 93 
aid 95. That throws light on the meaning of the expression In 
aeotlon 92, Bo. 13; whloh la to he oonatrued In Its narrower 
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sense, sod not so as to affeot or out down the exclusive control 
over trade, oommeroe and contracts given to the dominion parlia-
ment, Contract, moreover, la not lnoluded In that chapter 
of the Olvll Code whloh deals with olvll rights". 
MB 3HTABT BBYAff:- Yes. Sir Montague Smith la dealing with 

that argument when he refers to seotion 94 on page H Q of the 
judgment, and he goes on on page 112 to deal with the words 
"regulation of trade and oommeroe". 
YISCOWWT HALDAUS:- What does Sir jarrer Hersohell mean to say 

about seotlon 94? What does he say it oovers? He has already 
said "trade and oommeroe" In aeotion 91 oovers everything. What 
Is the use of seotlon 94? 
LOBB mnTBHIU:- He says aeotion 94 thrpwa light on the true 

meaning of aeotion 9^, Ho. 13, that is "civil rights". The point 
is whether"txade and oommeroe" so monopolise the whole subjeot as 
to out down any question of olvll rights In respect of "trade and 
oommeroe". 

YISCOUHT HALBAWMj- What I want to get at Is what he said that 
seotlon 94 said? 
MB 3TQABT BBYAW:- sir Ihrrer Hersohell relied on seotlon 94 

as throwing light on the meaning of seotlon 92, Wo. 13 "olvll 
rights"..' 
YISCOUIT? H&LBASM:- How does it throw light? 
MB STtJABT HBYAWj- If I may say so with great yespeot to the 

: t/h 
argument reported here, I do not think he dld. If Sir Ferrer 
Bersohell waa relying on seotlon 91,the seotlon the Beapondents 
rely upon here; It was unnecessary to eaaat section 94 at all. 
YI3C0UHT HALiJAWE:- That is what la troubling me. 
MB 3TCTABT BB7AW:- The passage In the judgment whioh I think 

oomes on page 112 expresses quite olearly the view taken as to the 
position. 
YISCCTO BAEBAIHs- I think the meaning of It Is this, that 

seotlon 91 "regulation of trade and oommeroe" oannot have the 
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wide meaning contended fox hy the appellants hecause If It had 
It would enable regulation of Quebec olrll rights notwithstanding 
that Queheo 1b left out of aeotlon 94. 
MB ST&ABT BBYA&:- Yes, it may he that. Hay I read on̂  because 

I think the matter becomes plain from the judgment. I am reading 
at page 111, a little below the middle of the patfe: "She next 
question for consideration is whether, assuming the Ontario Aot 
to relate to the subject of property and oivil rights, its 
enactments and provisions oome within any of the olasaes of 
subjeots enumerated in section 91. The only one whioh the 
Appellants suggested as expressly Inoluding the subjeot of the 
Ontario lot is Mo* £ 'the regulation of trade and oommexoe'. A 
question was raised whioh led to much dlsousslon in the Courts 
helow and this bar, viz., whether the business of insuring 
buildings against fire was a trade". I do not think X need read 
that passage, it was decided that it was. Then on page 112: 
"The words 'regulation of trade and commerce', in their unlimited 
sense are sufficiently wide, if uncontrolled hy the context and 
other parts of the Aot, to lnolude every regulation of trade 
ranging from political arrangements in regard to.trade with 
foreign governments, requiring the sanotlon of parliament, down 
to minute rules for regulating partloular trades" eto eto (Beading 
down to the words) "It is enough for the decision of the present 
oaae to say that, in their view, its authority to legislate for 
the regulation of trade and oommeroo does not comprehend the power 
to regulate hy legislation the contrasts of a partloular business 
ox trade". That is the passage I rely upon. That has been 
repeated and followed in many deoislons that followed the Citizens 
Insuranoe Company r Parsons. 

YX3C0UBT HAL BABE:- X have a note whioh saya: "8 Appeal Cases, 
page 8". 
MB 3TVABT BBYAlf:- X will send for it; I am told it is the 

Attorney General v Mercer. 
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YISCOUBZ HAXBAHB:- That Is the case about mineral rights. 
MB STUABZ BEVAB:- X am told It Is In Cameron at page 322. 
YISCOUBZ BALDABB:- My reference Is obviously wrong because It 

la a reference to an Bnglish appeal. 
MB SZUABZ BBVAB:- Zhe oaae on page 6 Is Bobel'g Explosives 

Company v Jones. 
YISCOUBZ B&I.BAIB:- It oannot be that. 
MB SZUABZ BXYA]f:- It dsals with the importation and tranship-

ment of a patented article. 
LOBB BUBBOT:- X think you will find it is page 767. 
YISCOUBZ HAIBABB:- X oannot find anything that bears on this 

point. 
MB SZUABZ BS7AB:- My friend Mr Xawrenee will be good enough to 

look at the report and see If there la anything relevant to this 
particular matter. 
LOBB AZKIBSQB:- "It was contended that all escheats really 

belonged to the Province and It wan decided that that was not no*, 
that the casual benefit derived from esoheats in the Province 
went to the Province under seotion 109". 
YISOOUUZ HALBAHB:- X do not think It has anything to do with 

it. 
BOBB AZKIUSOB:- lord Sdbornc gave the judgment. 
I0BB EUBBBIff:- Zhis Is It: "At the date of passing the British 

forth America Act. 1867, the revenue arising from all esoheats 
to the Grow within the then provlnoe of Canada was subject to 
the disposal and appropriation of the Canadian legislature, and 
not of the Crown. Although seotion 102 of the Act Imposed upon 
the Bomlnlon the oharge of the general public retrenue as then 
existing of the provinces; yet by section 109 the casual revenue 
arising from lands esoheated to the Grown after the Union was 
reserved to the provinces". It was, so to speak, a competition 
between the Bomlnlon and the Provlnoe for the revenue arising 
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from escheats to the Orown. 
YISO0IIT BASOUV:- I do aot think It has muoh to do with this. 
IOBD IUIBBH:- lo. It only cornea In on those sections deal-

ing with taxation; it is a commentary upon them. 
LOBD ATKIISOI:- They contended that the Dominion had the right 

to get these esoheats in the name of the Orown in order to enable 
it to dlsoharge the debts? 
MB 3T0ABT BBTABs- Tes. If I may go baok to page 113 of the 7th 

Appeal Oases and read this passage about 10 lines down, it is the 
Important part of this judgment in relation to my argument; I 
think I did read half of it: "It is enough for the decision of the 
present oase to aay that, in their view, its authority to leglslat^ 
for the regulation of trade and oommeroe does not oomprehend the 
power to regulate, by legislation the contracts of a particular 
business or trade, such as the business of fire insurance in a 
single province, and therefore that its legislative authority 
does not in the present oaae conflict or compete with the power 
over property and civil rights assigned to the legislature of 
Ontario by lo. 12 of section 92." There are passages in 
later judgments whloh lndloate that this sentence in the judgment 
of air Montague Smith has been read and followed: "It la enough 
for the deolsion of the present ease to say that, in their view, 
lta authority to legislate for the regulation of trade and oommeroe 
does not oomprehend the power to regulate by legislation the con-
tracts of a particular business or trade™. That follows is merely 
an instanoe. 
lOBD ATKJI50I:- Is that so: "suoh as the business of fire 

insuranoe in & single provlnoe", 
MB SBJABT BBVAI:- I do not think, having regard to the way this 

is referred to in later judgments, the words "suoh as the business 
of fire insuranoe in a single provlnoe" really add anything to it, 
it was merely an example. The broad proposition is, that the 
authority to legislate for the regulation of trade and oommerwe 
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does not oomprehend the "power to regulate "by legislation the 
oontraota of a particular business or trade". 
VISCOUHT HALBASB:- You must be very careful about that; what 

the new Aot purported to regulate was the oontraots of a group 
of businesses, a number of businesses, It was not the particular 
business. 

m STUA&T BEWSt- Public utility businesses. 
YI3C0UHT HAL3JAHB:- And other things too, but it is very 

general. 
MB STUABT BBtAH:- Yea, it includes a very small proportion 

of the businesses oarried on in the Trovinoes. 
LOBS ATECIH30H:- Do not the following words seems to indicate 

It was not by mistake that the words "in a single provinoe" were 
put in; it says: "and therefore that its legislative authority 
does not in the present oase oonfllot or oompete with the power 
over property and oivil rights assigned to the legieiature of 
Ontario by lo. IS of section 98." 
MB STUABT BIVAH;- I shall have to invite your lordship's 

attention to other passages dealing with "regulation of trade and 
oommeroe" in other judgments. 1 think the illustration given 
there was founded upon the ffcots of the particular oase. Your 
Lordships will see in some of the later judgments this is referred 
to sgaln and again: "Having taken this view of the present oase, 
it becomes unnecessary to oonslder the question how far the 
general power to make regulations of trade and oommeroe, when 
competently exercised by the dominion parliament, might legally 
modify or affect property and civil rights in the provinces, or 
the legislative power of the provincial legislatures in relation 
to those subjeetB; questions of this kind, it may be observed, 
arose and were treated of by this Board" in other oases. Then I 
do not think there in anything further in that judgment on the 
question material to the present oase. The rest of the judgment 
deals with the true oonstruotlon of the Ontario Aot not with the 
question of general principle. 

67. 
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VISOOUHT HALDAHB:- He did say apparently that he thought the 
legislation to require all Insurance Companies to obtain licenses 
from the Dominion Minister was legitimate. 
MB SOTABT BEVAH:- Yes. 
VISGOtJHT HALBAIB:- He does not pro noun oe on It, but he says 

It Is not Inconsistent with the authority of the Legislature of 
the Province of Ontario to legislate in relation to the oontraots 
whloh corporations may enter Into In that Province. X do not 
think there la anything elae. 
MB 3SCAB! BEYAH:- Ho, X do not think there Is anything further 

in that judgment. That judgment 1b valuable for the oonatruotlon 
put upon the words. 
YI3C0UH5 HALBAWB:- That is right, but in those days, in the 

days when Chief Justloe Bitohio and Mr Justice Tasohereau sat In 
the supreme Court «*d the tendency was to set up the dominion 
authority and Mr Justloe Tasohereau gave a judgment In that oase 
on whloh Sir Montague Smith comments on page 116, and it might 
be worth while reading a few words of that. 
MB STOABT BEYAH:- Yes: "H* Justice Tasohereau, In the dourae 

of fels vigorous judgment, seeks to place the plaintiff In the 
aotlon against the Oltlaens Company In a dilemma" eto eto (Heading 
down to the words) nso that the denial of one power involves the 
denial of the other*. 
YX3C0UHT HALBABB:- One sees what he means. 
MB STOABT BBYAH:- Yes. There are two appeals and the oonbtruo-

tlon of the partlouXar statute is dealt with In the rest of the 
judgment.. • • ; • 

Then in the same volume is the oa se of Bus sell v The Queen \ 
at page 829. i 1 

LOBB ATKUTSOH:- Was the result of that, that neither the 
Dominion parliament nor the provincial legislature oan interfere 
with the oontraots of one particular inauafry? ^ 
MB STOABT BBYAH:- Certainly; that the Dominion Parliament 

oannot. 
t\ 63 
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TISOOHIT HAIBAMBi- The Province can. 
MB STUABT BBVAH:- The Provinoe oouia interfere, but the Dominion 

Parliament cannot. 
LOBD ATKIJJSOV:- If the Province van, that must obviously he 

insuring Companies within the Province. 
MB STUABT BBVAV:- Undoubtedly; your Lordship will remember the 

wording of section 92. 
LOBB ATKIU30H;- It must be so; they have no jurisdiction over 

anything outside. 
MB STUABT BI7AV:- Quite so; I do not oontend that for a moment. 

That is expressly llwitsd by "property and olvll rights within 
the Province". 

Vow we get to Bussell • The Queen whioh was an w 
exceptional ease, and really stands alone. The Dominion leglsla* 
tlon in that oase was with regard to the sale of intoxioeting 
liquors, and it was held that suoh legislation was within the 
oompetenoy of the Dominion Parliament. 
VISGOUVT HALBAHB:- The Canadian Tempexanoe Aot, otherwise 

known as the Scott Aot* That is so, is it not, Mr Dunoan? 
MB BU1TOAV?- Yea. 
VX3G0UVT H&LBAVSs- It is sometimes walled one way and some-

times the other. 
MB DUHCAV:- Tea, my Lord. 
MB STUABT BVYAV:- Buss#11 r The Queen la at page 829 of the 

same volume: "Held, that the Canada Temperance Aot, 1878, which 
in offeot, wherever throughout the Dominion it is put in force, 
uniformly prohibits the sale of intoxicating liquors except i* 
wholesale quantities* or for oertain specified purposes, regulates 
the traffic in the excepted oases, makes sales of liquors la i'\ 
violation of the prohibitions and regulations contained̂  is the 
lot criminal offences, punishable by fine and for the third or 
subsequent offence by imprisonment, is within the legislative 
eompetense of the Dominion Parliament. The objects and scope 
of the Act are general, viz., to promote temperanoe by means of \ 

\ 

79. 
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a uniform law throughout the Dominion. They relate to the peaoe 
order, and good government of Canada, and not to the clans of 
subjeots 'property and civil rights'". That was the ground of 
the deolalon, and that had been recognised ever slnoe. 
VISCOUNT H&D&BV:- look at the laat sentenoe. 
MB 3TUABT BBVAN:- "Provision for the special application of 

the Aot to partioular places does not alter its oharaoter an 
general legislation1*, 
VISCOUNT EAIDANN:- That, I think, was somewhat dealt with by 

the deolslon in the MsOarthy Aot oaae. 
MB STUABT BBVAI:- Yes, that is so. In that particular oaae 

the ground for the deolsldn whioh really stands by Itself is as 
expressed in the head note that the Aot did not relate to 
property and olvll rights at all, that it was dealing with drink 
whioh would fall into the same category as poisons and explosives 
and so forth, and it was necessary for the good government of the 
Dominion that this partioular legislation should be passed. 
VISCOUNT HAL BANS:- In faot, that temperance was in the general 

Oanadlan interest? 
MB STUABT BBVAHs- Yes. 
VISCOUNT HALDAUB:- And therefore the matter was outside the 

Pxovlnoe. 
LORD DUNBDXN:- That the right to have a glass of beer was not 

a olvll right. 
VISCOUNT HALDABB:- Yea, but of oouxte it Involved a great deal 

more than the right to have a glass of beer. We had better have N 

the judgment. You had better begin at the middle of page 833, 
MB STUABT SEVAN:- "The preamble of the Aot in question states , 

that 'it is very desirable to promote temperanoe in the dominion, 
asd that there should be uniform legislation in all the provinoes 
respecting the traffio In intoxicating liquors' . The act is 
divided into three parts. The first relates to 'proceedings for 
bringing the second part of this Aot into force'; the seoond to 
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'prohibition of traffic In Intoxicating liquors'; and the third 
to 'penalties and prosecutions for offenoes against the seoond 
part** eto eto (Beading down to the words) "Sub-section 8 provides 
that 'neither any license issued to any distiller or brewer1 (and 
after enumerating other licenses), 'not Jrct any other desorlytion 
of license whatever, shall In any wise avail to render legal any 
aot done in violation of this section'". I do not think I 
need read the particulars of the sections. Zhe third part of 
the Aot (section 100) provides for conviction and penalties. Zhen 
at the top of page 835; "The effeot of the Act when brought Into 
foroe in any oouuty or town within the Bomlnlon Is, desorlblng It 
generally, to prohibit the sale of intoxicating liquors, except 
In wholesale quantities, or for certain specified purposes, to 
regulate the traffic In the excepted oases, and to make sales 
of liquors In violation of the prohibition and regulations 
contained in the Act orimlnai offences, punishable by fine, and 
for the third or subsequent offenoe by Imprisonment. It was in 
the first plaoe contended, though not Very strongly relied on, 
by the Appellant's oounsel, that assuming Parliament of Canada 
had authority tp pass a law for prohibiting and regulating the 
sale of intoxloatlng liquors, it oould not delegate Its powers, 
and that it had done so by delegating the power to bring into 
foroe the prohibitory and penal provisions of the Act to a majorit^ 
of the elcotoxs of counties and cities. The short answer to 
this objeotion Is that the Aot does not delegate any legislative 
powers whatever. X think X may pass on to the last paragraph 
but one on that page; "The general question of the oompetenoy 
of the Bomlnlon Parliament to pass the Aot depends on the con-
struction of the 91ct end 98nd sections of the British Borth 
Amcrloa Act, 1867, which are found in Part YA Of the statute 
under the heading 'Blstrlbutlcn of Legislative Powers'". Zhen 
seotion 91 is set out. Zhen just above the middle on page 836 

80 
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his lordship>continues: "The general scheme of the British 
Worth America Act with regard to the distribution of legislative 
powers, and the general scope and effect of sections 91 and 92, 
and their relation.to each other, were fully considered and 
commented on hy this Board in the case of the Citizens Insuranoe 
Company v Parsonage to eto (Beading down to the words) "if the 
Aot does not cone within one of the classes of subjects assigned 
to the Provinoial Legislatures, the Parliament of Canada had not, 
by its general power 'to make laws for the peace, order, and 
good government of Canada*, full legislative authority to pass it". 
Therefore the vital question was: Bid it fall within section 92. 
"Three classes of subjeots enumerated in section 92 were referred 
to, under each of which,, it wa3 contended by the appellant's 
counsel, the present legislation fell" etc etc (Beading down to 
the words) "The Act in question is not a fiscal law". Then 
unless your lordship desires it I do not think I need deal with 
the part of the judgment that deals with clause 9, it does not 
seems to he relevant to the present case, and in that case no 
question of prinoiple was laid down from which I think any 
assistance is to be got here. 

MB CLAUS01I:- At the top of page 858 there is a passage which 
is several times referred to in the subsequent cases. 
MR STUART 3EVAW:- Yes, five lines from the top of page 836: 

"Suppose it were deemed to be necessary or expedient for the 
national safety or for political reasons, to prohibit the sale 
of arms, or the carrying of arms, it could not be contended that 
a Provinoial legislature would have authority, by virtue of sub-
section 9 (which alone is now under discussion), to pass any such 
law, nor, if the appellant's argument were to prevail, would the 
Bominion Parliament he competent tp pass it, since such a law 
would interfere prejudicially with the revenue derived from 
licenses granted under the authority of the Provincial legislature 
for the sale or the carrying of arms". 

MR CLAUSOIT:- Would you mind reading on? 
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MB STUABT BEYAU:- Certainly: "Theirm Lordships think that 
the right construction of the enactments does not lead to any suoh 
inconvenient oondequcaoe. It appears to thfm that legislation 
of the kind referred to, though it might interfere with the sale 
or use of an article included in a license granted under sub-
section 9, is not in Itself legislation upon or within the 
subject of that sub-section, and consequently is not by reason 
of it taken out of the general power of the Parliament of the 
Dominion". 
XOBD BUBBBIH:- With all zespeot to Mr Clauson I do not think 

that has anything to do with the guestion we have here. You must 
remember what they were at In this oase was, they were first of 
all trying to argue it fell within one of the provisions under 
seotlon 98. Heally all the judgment oomesjto is this: They say 
we do not think It comes within seotlon 92; one of the things in 
9£ they wanted to hang it on was the license thing. Therefore, 
what they actually decided there was, having found that It does 
not fail in anything in 92, they say It beoame unnecessary to 
say whether It fell under anything In 91 because the moment you 
are opt of 92 then the general powers of the Dominion prevail. 
1 hope I was not rude, but I really do not thlhk that that bit 
has anything to do with what we have to consider. 
MB OLAUSOIf:-' I suggest that sentence whloh my friend was 

beginning to read has hten referred to in the aspect oases, 
something which from one aspect may be considered to come under 
section 92, that Is the only reason I thought your Lordships 
would like to have the passage. 
YI300U3T HAXfiASXs- They say the power to restrict by the power 

of imposing licenses is not a power to be used for prohibiting the 
wider thing, the use of arms. 
MB STUABT BVYAIs. That is all. 
LOBD ATEEISOl:- Lord Wbtaon points to that, the Provinoe might 

ezaot a fee for giving a license for carrying arms, but the 
Dominion might pass legislation dealing with the possession of arms 
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If likely to be used for seditious purposes. 
VXSGOUWT HALBAHB:- Yes. 
MB STUABf BBYAB;- Bow we go to the bottom of page 838: "Bert, 

their Lordships oannot think that the Tempezanoe lot in question 
properly belongs to the olaas of subjects 'Property and Civil 
Bights'* eto eto (Heading down to the words) "What Parliament 
la dealing with In legislation of this kind Is not a matter in 
relation to gproperty and its rights, but one relating to 
publlo oredr and safety". 
LOBD A2KIH30H:- It ooours to me that It would be legitimate 

for the Dominion to pass an Aot to ssjr that petrol should not 
be stored within a oextaln distance of an Inhabited house. 
YISOOUBY HAL D A B * Y e s . This Is the crucial ground of tho 

deolslon. 
MB STUART BIYAH:- Yes: "That is the primary matter dealt with, 

and though inoldentally the frefuse of things In whloh men may 
have property la interfered with, that Incidental interference 
does not alter the character of t*e law" eto eto(Beading down 
to the words) "Bor could a law whloh prohibited ox restzioted the 
salt ox exposure of o&ttlo having a contagious disease be so 
regarded". Lord Atkinson put that Illustration last time* "Laws 
of this nature designed for the promotion of publlo order,safety 
or morals, and whloh subjeot those who oontravene them to 
orlmln&l procedure and punishment, belong to the subject of publlo 
wrongs rather than to that of civil rights" eto eto (Beading down 
to the words) "exclusively to the Parliament of Canada". 
YISGOUBT HALDABB:- That is the passage that has been the subjeot 

of so much oomment. Where are you to stop, If that is right? 
MB 3TUABT BBYABi- Yes: "It was said in the course of the 

judgment of this Board In the oase of the Oitlaens Insurance Co.of 
Panada v Parsons that the two sections (91 and 92) must be read 
together, and the language of one Interpreted, and, where necessary 
modified by that of the other." eto eto (Beading down to the words 
"It was argued by Mr Benjamin that If the Aot related to criminal 
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law, it was provincial criminal law, and he referred to sub-
•eotion 15 of section 92". - -
YISOOUVT HALBAVS:- Vow you see what was not property and civil 

rights. You remember that is the ground on which the oase has 
been put later, and the explanations given in the subsequent 
appeals. That merely means that it is within peace order and 
good government of Canada and not out down by anything in section; 
98." '"' 
MB STUABT BVYAV:- That was outside section 92 altogether. 
VISOOUn? HALBAVB:- Yea, but on the other band, you remember 

what Sir Montague Smith says about "trade and commerce". Does he 
say it is within "trade and commerce"? 
MB STUABT 35YAS:- Vo. If your lordship will look at the last 

page it says: "Their lordships having come to the conclusion that 
the Act in question does not fall within any of the classes of 
subjects assigned exclusively to the Provincial Legislature, it 
beoomes unnecessary to disouas the further question whether its 
provisions also fall within any of the classes of subjects 
enumerated in section 91". 
YI300UVT HALB&VV:- They do not dissent, but they do not 

sffirm it. 
MB STUABT BVYAV:- Vo, I had bettor read it: "In abstaining 

from this dissuasion, thqy must not be understood as Intimating 
any d lose at from the opinion of the Chief Justloo of the Supreme 
Court of Canada and the other judges, who held that the Aot, 
as a general regulation of the traffic in intoxleatlng liquors 
throughout ths Dominion, fell within the class of subject, 'the 
regulation of trads and oommsros1, enumerated in that seotion, 
and was, on that ground, a valid exeroiss of the legislative 
power of the Parliament of Canada". 
LOBB EUWBIV:- It la very simple, as long as you do not get 

out of seotlon 92 it does not matter whether it oomes within the 
•numerated subjects in section 91 or the general peaoe order an& 
good government of 91. 
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VISCOUNT SAIDANN:- It may be within "trade and oommeroe" or 
within criminal law, but it is not necessary to deoide it. 
IOBB flJNNBIN:- It may be simply within peaoe, order and good 

government. 
VISCOUNT HA&DAHB:- That is what they say it is. 
MB STUABT BNVANi- When I come to peaoe, order and good govern-, 

ment, in dealing with some of the later decisions, my submission 
will be that if the legislation oomea within 92 the interests of 
peace, order and good government law are not sufficient. If it 
oomes within 92 the Dominion cannot jufttify legislation on the 
ground merely that it la in the interest of peaoe, order and goodi 
government; it is vital to my case that I am within 92. 
VISCOUNT BAD D A N E H e does say, does not he, it is not within 

"property and civil rights"; he nays so on page 836 in the bottom 
paragraph. 

MB STUABT BBVAN:- He says: "Next, their Lordships cannot think 

that the Temperanoe lot in question properly belongs to the class 

of subjects 'Property ana Civil Bights". The reason is this: 

"It has in its. legal aspect an obvious and close similarity to 

laws whteh plaoe restrictions on the sale or oustody of poisonous 

drugs, or of dangerously explosive substances". 
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''A. 
VISCOUNT HALDANE:- NOW where la Hodge v. The Queen? 
Mr STUART BEVAN:- In 0 Appeal oaaea at page 117. 
VISCOUNT HALDANE:- Is there any other oase In between? 
Mr STUART BEVAN:- No. 

VISCOUNT HALBANE:- The important point in Hodge v. the Queen 
was tills, they put a restriction on the sale of liquor. 
I think if I remember right no public house was to be made 
without low windows so that people in the street 99&t& could 
see who was having a glass of beer at the counter. Those 
restrictions the Committee held to be within the power of the 
Provinces. 

Mr STUART'BEVAN:- Yes, that is so. 
LORD ATKINSON:- It was held that they could make regulations 

in the nature of police or municipal regulations of a merely 
local character for the good government of taverns eto, and 
it was said that that does not Intorfero with the general 
regulation of trade or oommeroe but comes within numbers 8, 
15 and 16 of section 02. 

VISCOUNT HALDANE:- The judgment in that oaae was delivered 
not by Sir Barnes Peaoook as stated but by Lord PltsOerald. 

Mr STUART BEVAH:- Yes. 
VISCOUNT HALDANE:- You mightj'just read the head note. 
Mr STUART BEVAN:- "Subjects which in one aspect and for 

one purpose fall within section 02 of the British North 
America Act, 1867, may in another aspect and for nnother 
purpose fall within section 01. Russell v. The Queen (7 Appeal 
Cases,829) explained and approved. Held, that 'The Liquor 
License Act of 1877, chapter 181, Revised Statutes of Ontario', 
wh^oh in respect of sections 4 and 5, makes regulations in 
the nature of police or municipal regulations of a merely 
looal character for the good government of taverns &o., does 
not in respect of those sections interfere with 'the general 
regulation of trade or commerce', but comes within Nos, 8, 15 
and 16, of section 93 of the lot of 1867, and is within the 



powers of thw provincial legislature1'. 
VISCOUNT H A L D A N E : - There that, so far as it goes, avoids 

'the question whether It was within "peace, order and good 
government" by reason of it being outside aeotlon 92; they 
aald It la within aeotlon 93, and, therefore, not within 
"peace,order and good government". 

LORD DUNEDIN:- Personally I should have thought the rubrlo 
was put the wrong way round. Ruswell v. The Quean had already 
settled that liquor falls within seotion 9it then you say, 
following the Citizens Inmrrancm Company v. Parsons, they 
aaid notwithstanding it falls within section 91 yet it may 
have a oertaln application under seotion 92. If writing that 
head note I should have reversed the sentence • 

Mr STUART BE VAN;-Yes; that it was within seotion 91 was 
dec!sod by Russell v. The Queen. 

VI800UNT HALDANE:- Yes, that was decided by Russell, that 
it was within ^peaoe, order and good government". That is 
all. 

Mr STUART BEVAN:- Yes, and could only be so decided upon 
the view that it came within section 91 and was not within 
section • 92 at all. 

LORD DUNEDIN:- Because, as they aaid, it was within 91 
. . . . ( w " t 

and not within 92, but It la really the Citizens Insurance 
•. / • 

i i 
Cpmpany all over again. Although you may have a thing which 
in a general aspect is under 91, yet there may be what you 

under 
may call sub-divisions of the aspect which would fall iriciKtx 
92. 

VISCOUNT HALDANE:- Yea, that is why H*®put in two aspects. 
It was Lord PitzOeralni. who delivered this judgment. 

Mr STUART BEVAN:- Yes. May I just refer to the Judgnent 
which begins on page 121. I do not think I need read anything 
until the middle of page 128, I do not think anything earlier 
than that la directly relevant. "Their Lordships do not think 
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it necessary in the present case to lay down any general 

rule or rules for the construction of the British North 
America Act" Ac. (reading down to the words) "The principle 

whloh that oase and the oase of the Oltisens Insurance 

Company illustrate Is, that subjects whloh in one aspect 

and for one purpose fall within section 92 » may in 

another aspect and for another purpose fall within 

section 9i»# 
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LORD DUNEDIN: I must apologise to the author of the head note, if 

less, I think, with deference, Lord Fitzgerald was wrong in 
putting it in that way, 

MR. STUART BEVAN: The judgment continues; "Their Lordships proceed 
now to oonsider the subject matter and legislative character 
of sections 4 and 5 of 'the Liquor License Aot of 1877, ohapter 
181, Revised statutes of Ontario.'", eto., eto. (Reading to 
the wordB, page 131) "As suoh they oannot be said to interfere 
with the general regulation of trade and oommeroe whioh 
belongs to the Dominion Parliament, and do not oonfllot with 
the provisions of the Canada Temperance Aot, whloh does not 
appear to have as yet been locally adopted." I do not think 
there is anything further I need read, because it goes to 
another point. 

VISOOUHT HALDANE: There is a sentence or two whioh, I think, you 
might read, on page 132. it does not bear on what we are imme-
diately on, but on what we shall oome to, the position of the 
provinoial Parliament under the statute. I mean the passage 
beginning: "When the British North America Aot enaoted". 

MR. STUART BEVAN: If your Lordship pleases. "When the British 
North Amerioa Aot enaoted that there should be a legislature for 
Ontario, and that its legislative assembly should have exolusive 
authority to make laws for the Provinoe and for provinoial pur-

poses in relation to the matters enumerated in section 92, it 
conferred powers not in any sense to be exercised by delegation 
from or as agents of the Imperial Parliament, but authority as 
plenary and as ample within the limits prescribed by seotion 92 
as the Imperial Parliament In the plenitude of its power possessed 
and oould bestow. Within these limits of subjeots and area the 
looal legislature is supreme, and has the same authority as the 
Imperial Parliament, or the Parliament of the Dominion, would have 
had under like circumstances to oonfide to a municipal institu-
tion or body of its own oreation authority to make by-laws or 

he is alive, or to his exeoutorB if he is dead, but, none the 



resolutions as to subjects specified In the enactment, and with 
the object of carrying the enactment into operation and effect." 

VISCOUNT HALDANE: You see what that means. It meant something less 
obvious in those days than it means now. It meant that a provin-
oial Parliament, as set up under the British North America Aot of 
1867, is a oo-ordinate party and a legally and constitutionally 
co-ordinate party with the Dominion. True it is that the 
Governor-General appoints the Lieutenant-Governor, but when the 
Lieutenant-Governor is appointed he is the direct representative 
of the Crown. 

MR. STUART BEVAN: Yea. I ought perhaps to have read that passage. 
Then, my Lords, the next oase is the Attorney 

General for Ontario v. The Attorney General for the Dominion, in 
1896, Appeal Cases, at page 348. 

VISCOUNT HALDAHE: That is a very important oaae. 
MR. STUART BEVAN: Yes, the judgment of the Board was delivered by 

Lord Watson. 
LORD DUNEDIN: You are leaving out two oases in 1894. No doubt those 

two oases are dealt with in the judgment whioh I gave, hut, after, 
all, they were the oases on whioh I founded my judgment. 

MR. STUART BEVAn 
VISCOUNT HALDANE 
MR. STUART BEVAN 

I will refer to that. 
We had better see what is in those oases. 
I am sorry I had not brought them with me. One Is 

Tennant v. The Union Bank of Canada, in 1894, Appeal Cases, at 
page 31, and the other is The Attorney General of Ontario v. The 
Attorney General of Canada. 

VISCOUNT HALDANE: We will oome to that later. 
MR. STUART BEVAN: Those are the oases Lord Dunedin referred to. 
LORD DUHEDIN: I referred to them because both the judgment of the 

Board, whioh I delivered, and whioh was oonourred in, among other 
people, by Lord Maonaghten and Sir Arthur Wilson, weht upon those 
two oases. I put it in rather hroader wordB, hut I was not laying 
down anything new. 

VISCOUNT HALDANE: It only oomes to this, that things whioh oorae withir 

I 



section 91 are things as to whioh seotion 91 prevails, although 
they are also within seation 92. 

LORD DUHEDIH: It oomes to this, that, if both parties have legislated 
and they oome into conflict, then the Dominion must get the best : 

of it. 
VISCOURT HALDAHE: I think that has been understood throughout. 
MR. STUART BEVAH: In Tennant v. The Union Bank of Canada, the fourth 

paragraph of the head-note is this: "The legislation of the 
Dominion Parliament, so long as it striotly relates to the subjects 
enumerated in seotion 91, is of paramount authority even though 
it trenohes upon the matters assigned to the provlnoial legisla-
ture by section 92." 

YISCOURT HALDANE: That is olear. 
LORD DUHEDIH: I do not want you to oite these oases particularly, 

only if we are supposed to he having a ohronologioal history of 
them these two oases oome first. 

MR. STUART BEVAH: I ought to have referred to them. 
VISCOUHT HALDAHE: They are on a principle that is not in dispute. 
LORD DUHEDIH: I do not think you need read them, beoause they are 

really ddalt with in the oase I decided. 
MR. STUART BEVAH: If your Lordship pleases. The other oase, the 

Attorney General of Ontario v. The Attorney General of Canada, is 
reported in the same volume at page 189. I ought to say at onoe 
that ray friend Mr. Geoffrey Lawrenoe and I have not provided 
ourselves with a complete least of all the decisions. We have 
dealt with trade and oommeroe as being a matter material to this 
appeal, and we have endeavoured to find all the decisions in whioh 
trade and oommeroe is discussed. 

VISCOUHT HALDAHE: I think we shall remember them when we oome to them. 
What is the next oase? 

MR. STUART BEVAH: The one I am anxious to remind your Lordships of 
is Lord Watson's judgment in 1896 Appeal Cases, at page 348. The 
head-note is this: "The general power of legislation oonferred 
upon the Dominion Parliament by seotion 91 of the British Horth 
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America Act, 1867, in supplement of its therein enumerated powers, 
must he strictly confined to such matters as are unquestionably 
of national interest and importance; and mast not trench on any 
of the subjects enumerated in section 92 as within the soope of 
'provinoial legislation, unless they have attained such dimensions 
as to affeot the body politio of the Dominion." 

LORD ATKINSON: That is a Very important statement. 
MR. STUART BEVAN: Yes. 
VISCOUNT HALDAHE: It is the body politio of the Dominion? 
MR. STUART BEVAN: Yes. 
VISCOUNT HALDANE: That is not a bad expression, because that oovers 

the case of war. 
MR. STUART BEVAN: Yes, it oovera emergenoy oases. It is really 

putting it very nearly as high as the ;ainergenoy oases. 
VISCOUNT HALDANE: Yes, it is very nearly. 
MR. STUART BEVAN: "Dominion enactments, when competent, override 

but oannot direotly repeal provinoial legislation. Whether they 
have in a particular instance effected virtual repeal by repug-
nancy is a question for adjudication by the tribunals, and oannot 
be determined by either the Dominion or provincial legislation." 

YISCOUNT HALDANE: That was a very important point in those days, 
beoause it was suggested that the Dominion oould repeal, and this 
oase says: No, beoause it is a purely oo-ordinate party. Eaoh 
party has no power to repeal a statute. All it can do is to say 
it is unlawful. 

MR. STUART BEVAN: "Aooordingly the Canada Temperance Aot, 1886, so 
far as it purported to repeal the prohibitory olauses of the old 
provinoial Aot of 1864 (27 &28 Victoria, chapter 18) was ultra 
vires the Dominion. Its own prohibitory provisions are, however, 
valid when duly brought into operation in any provinoial area, as 
relating to the peace, order and good government of Canada; 
Russell v. The Queen followed; but not as regulating trade and 
oommeroe within seotion 91, subsection 2, of the Aot of 1867; 
Citizens' Insurance Company v. Parsons distinguished and Municipal 



Corporation of Toronto v. Virgo followed. Held, alBo, that the 
looal liquor prohibitions authorized by the Ontario Aot (53 Vic-
toria, ohapter 56), seotion 18, are within the powers of the 
provlnoial legislature, But they are inoperative in any looality 
whioh adopts the provisions of the Dominion Aot of 1886." 

VISCOUNT HALDANE: My reoolleotion is that that was as to the distinc-
tion whioh is drawn between prohibition and licensing. 

MR. STUART BEVAN: Prohibition and regulation. There are a number of 
questions, and the judgment refers to the seventh question as 
the most important one. May I read the seventh question, whioh 
is to be found at the bottom of page 349? "Has the Ontario 
Legislature jurisdiction to enaot seotion 18 of Ontario Aot, 53 
Victoria, ohapter 56,' intituled 'An Aot to improve the Liquor 
Lioenoe Acts', as said seotion is explained by Ontario Aot, 54 
Viotoria, Ohapter 46, intituled 'An Aot respeoting looal option 
in the matter of liquor selling'?." Then the judgment,whioh was 
delivered by Lord Watson, begins on page 355. 

VISCOUNT HALDANE: Then he status what the looal Acts were whioh gave 
the power to license. Then he gives the substanoe of the Soott 
Aot, that is the Canada Temperance Aot of 1886. You had better 
read that, I think. 

MR. STUART BEVAN: If your Lordship pleases. "Their Lordships think 
it expedient to deal, in the first instance, with the seventh 
question, because it raises a praotioal issue, to whioh the able 
arguments of oounsel on both sides of the Bar. were ohiefly direct-
ed, and also beoause it Involves oonsiderations whioh have a 
material bearing upon the answers to be given to the other six 
questions submitted in this appeal. In order to appreciate the 
merits of the controversy, it is necessary to refer to certain 
laws for the restriction or suppression of the liquor traffic 
whioh were passed by the Legislature of the old provinoe of Canada 
before the Union, or have since been enaoted by the parliament 
of the Dominion, and by the Legislature of Ontario respectively. 
At the time when the British North America Aot of 1867 oame into 
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operation, the statute book of the old province oontained two 
sets of enactments applicable to Upper Canada, whioh, though dif-
fering in expression, were in substance very similar." 

VISCOUNT HALDANK: Mr. Duncan,will correct me if I am wrong, but I 
think that is after the great change following ̂  Lord Durham* 8 
Report, when Parliamentary institutions, representative institu-
tions, were given to the United province of Upper and Lower 
Canada, but with the legislature, whioh sat sometimes in Upper 
Canada and Sometimes in Lower Canada. Then at a certain stage 
the Government, whioh was representative, was made responsible. 
That was before Quebec? I think it was still Upper and Lower 
Canada at that time? 

MR. DUNCAN: Yes. The division was made in 1791 into Upper and Lower 
Canada, and each of them was given a legislature. In 1841 the 
two provinces were united after the rebellion. I think Lord 
Durham's Report had reference to what was ultimately passed as 
the British North America Aot. 

VISCOUNT HALDANE: No, that did not oome until the Conference of 
1864. Lord Durham's Report is much earlier than that. It was in 
the 30's, I think. I think you will find that Upper and Lower 
Canada were united by statute. 

MR. DUNCAN: Yes, In 1841. 
VISCOUNT HALDANE: Then there was a Parliament, but it sat sometimes 

at Toronto and sometimes at Montreal or Quebec, and it made laws 
whioh were different in Upper and Lower Canada. Then they were 
separated, and a legislature was assigned to each, and I think that 
was some time before the British North Amerioa Aot. 

MR. DUNCAN: I think not, my Lord. 
VISCOUNT HALDANE: You are probably right. Anyhow, when the British 

North Amerioa Aot was agreed on, they were defined, and a sharp 
dlstinotion was made. 

MR. DUNCAN? Yes. 
VISCOUNT HALDANE: At this stage what Lord Watson says, no doubt 

rightly, is that the statute book of the old province oontained 



two sets of enactments applicable to Upper Canada, that is to say, 
the Parliament of the United Provinces had passed laws relating to 
Ontario? 

MR. DUNCAN: Yea. 
VISCOUNT HALDANE: That is really what it means. 
MR. DUNCAN: Yes, the statutes on their faoe show that it is applica-

ble to the part of the Province whioh formerly was the Provinoe 
of Upper Canada. 

MR. STUART BEVAN: On page 356, at the top, Lord Watson says; "The 
most reoent of these enactments were embodied in the Temperance 
Aot, 1864 (27 & 28 Victoria, chapter 18), whioh oonferred upon 
the municipal council of every county, town, township, or incor-
porated village, 'besides the powers at present conferred on it 
by law', power at any time to pass a by-law prohibiting the sale 
of intoxicating liquors, and the issue of licences therefor, 
within the limits of the municipality.", etc., etc. (Reading to 
the words, page 358) "and (3) as to every municipality having a 
municipal hy-law whioh is inoluded in the limits of, or has the 
same limits with, any oounty or oity in whioh the second part of 
the Canada Temperance Act is brought into force before the repeal 
of the by-law, which by-law, in that event, is declared to be 
null and void." 

VISCOUNT HALDANE: Let us pause for a moment to enable us to under-
stand this. There was an Aot in force in the Provinoe of Ontario 

V 
under the old law whioh enabled looal regulation, and even local 
prohibition to take effeot. Them oame the Soott Aot, whioh was a 
Dominion Aot, and then the Dominion appears to have repealed^the 

ŷ/Vtrv'w-cV*'1̂  
provineo,of the old Looal Temperance Aot of 1864 and also enacted 
prohibition. I want to get at how they had jurisdiction to do 
that. I think it must have been in this way — Mr. Dunoan will 
oorreot me if I am wrong in the matter—the British North 
America Aot in effeot, I think, says that the legislative power 
of the Parliament of Canada extends to all laws, whioh, if the 
Provinoe had been there after oonfederation, as it was before, 



would have been within Dominion jurisdiction, and said, with 
regard to all others, that, if the Province had dominion over 
those lawB and 4*yytheny in existenoe, then the Provinoial legisla-
ture may deal with them as being merely provinoial laws. There is 
a section in the British North Amerioa Aot whioh, I think, is to 
that effeot. If that is right, then what the Dominion did here 
was to say: We are aoting in the oase of these prohibition laws 
of the Province in suoh a fashion that we are only exercising 
powers whioh we now possess over a subjeot matter whloh is now 
ours. We are not Interfering with anything that is passed by 
the legislation of the New Provinoe. Is that right? 

LORD DUNEDIN: I think in this oase the Dominion had oertainly 
expressly repealed the old provinoial Aot of 1864, and it waB held 
that that was bad. 

VISCOUNT HALDANE: They oould not do that, because, partly at least, 
that was within provinoial oompetenoe after Confederation. That 
is what I mean, they proposed to repeal everything that was 
exolusively within Dominion powers, but they left everything that 
was the other way. That Is how I read what Lord Watson says. 

MR. STUART BEVAN: Section 129 of the British North Amerioa Aot deals 
with the oontinuanoe of existing laws: "Exoept as otherwise pro-
vided by this Aot, all laws in foroe in Canada, Nova Sootia, or 
New Brunswiok at the Union, and all Courts of oivil and oriminal 
jurisdiction, and all legal commissioners, powers and authorities, 
and all officers, judicial, administrative and ministerial, 
existing therein at the Union, shall continue in Ontario, Quebeo, 
Nova Sootia, and New Brunswiok respectively, as if the Union had 
not been made; subjeot nevertheless (exoept with respeot to suoh 
as are enaoted by or exist under Aots of the Parliament of Great 
Britain, or of the Parliament of the United Kingdom of Great 
Britain and Ireland,) to be repealed, abolished, or altered by 
the Parliament of Canada, or by the Legislature of the respective 
Provinoe, aooording to the authority of the Parliament or of that 
Legislature under this Aot." 
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VISCOUNT HA1DANE: That is what I thought. 
MR. DUNCAN: In that oonneotion there is a oase whioh my learned 

friend has not referred to, whioh, I think, is quite important, 
Boble v. Temporalities Board, in 1882, Appeal Cases, in whioh their 
LordBhips held that an Aot of the Province of Canada before the 
Union, whioh affeoted Churoh property in both Quebec and Ontario, 
oould not be repealed by the Province of Quebeo, beoause the Aot 
was one Aot applioable to both Provinces, and, although it dealt 
with property and olvil rights, the only legislature whioh oould 
repeal it was the oentral legislature competent to ddal with 
the matter from the point of view of both Provinces, 

VISCOUNT HALDANE: I remember that oase very well. 
MR. STUART BEVAN: Going baok to the judgment of Lord Watson in 1896 

Appeal Cases, at page 358 he says: "With the view of restoring 
to municipalities within the province whose powers were affeoted 
by that repeal the right to make hy-laws whioh they had possessed 
under the law of the old province, the Legislature of Ontario 
passed seotion 18 of 53 Viotoria, ohapter 56, to whioh the 
seventh question in this oase relates.", etc., eto. (Reading to 
the words, page 361) "If it were onoe oonoeded that the parliament 
of Canada haB authority to make laws applioable to the whole 
Dominion, in relation to matters whioh in eaoh province are sub-
stantially of looal or privhte interest, upon the assumption that 
these matters also oonoern the peaoe, order and good government 
of the Dominion, there is hardly a subject enumerated in seotion 
92 upon whioh it might not legislate, to the exclusion of the 
provinoial legislatures." 

i-
VISCOUNT HALDANE: That sentence of Lord Watson marked the warier shed. \ 

Up to then the trend had been in favour of the Dominion under the 
• • \ 

guidanoe of the Supreme Court. Then Lord Watson set up a ne* 
\ 

tendency, and then it followed almost as muoh the other way. 
Whether it has now got more equalised I do not know. 

MR. STUART BEVAN: I am going to refer your Lordships to the latest 
deoisions, and.I submit that the tendency is still the tendenoy 



that one finds in this judgment. 
VISCOUNT HALDANE: You will have to demonstrate that with some 

illustrations.on the minds of their Lordships sitting here. It is 
merely a question of tendenqy, and it oannot govern the decision 
in eaoh partioular oase. Each oase must be taken on its own 
merits. 

MR. STUART BEVAN: Yes. 
VISCOUNT HALDANE: But undoubtedly in those days, and the days of 

Chief Justice Strong and Chief Justice Ritohie in the Supreme Court 
most oases were decided upon the principle whioh Lord Watson 
denounoes there. 

MR. STUART BEVAN: Yes. "In construing the introductory enactments 
of seotion 91, with respeot to matters other than those enumerated, 

» 

wlioh oonoem the peaoe, order and good government of Canada, it 
must be kept in view that seotion 94", eto., eto. (Reading to 
the words) "But traffic in arms, or the possession of them under 
suoh oiroumstanoes as.to raise a suspicion that they were to be 
used for seditious purposes, or against a foreign State, are 
matters whioh, their Lordships oonoelve, might be competently 
dealt with by the Parliament of the Dominion." 

VISCOUNT HALDANE: You observe what Lord Watson says: It is not 
within regulation of trade and oommeroe, and he not obsourely 
says that if #he had had to deoideA the question whether it was 
within peaoe, order and good government, he would find it, having 
regard to the principles of construction laid down, a very diffi-
cult thing to say that Russell v. The Queen was wrong. 

MR. STUART BEVAN: Yes, it was a different statute, of course, but 
the provisions had substantially been re-enaoted in the statute 
whioh was before Lord Watson. 

VISCOUNT HALDANE: If it was valid it was there occupying the field, 
and it put oertain diffioultiee in the way, whioh he gets round. 

MR. STUART BEVAN: He says-. "The Judgment of this Board in Russell v. 
The Queen has relieved their Lordships from the diffioult duty of 
considering whether the Canada Temperance Aot of 1886 relates to 
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the peace, order and good government of Canada, in suoh sense as 
to "bring its provisions within the competency of the Canadian 
Parliament. In that oase the controversy related to the validity 
of the Canada Temperance Aot of 1878; and neither the Dominion 
nor the Provinces were represented in the argument. It arose 
between a private prosecutor and a person who had been oonvioted, 
at hiB instance, of violating the provisions of the Canadian Aot 

within a district of New Brunswick, in whioh the prohibitory 
clauses of the Aot of 1878 were in all material reBpeots the 

same with those whioh are now embodied in the Canada Temperance 

Aot of 1886; and the reasons whioh were assigned for sustaining 

the validity of the earlier, are, in their Lordships' opinion, 

equally applicable to the later aot." 

VISCOUNT HALDANE: Whioh of those two Aots, Mr. Dunoan, of 1878 and 
* QQff XWPOr 

1886, was called the Soott Aot? 

MB. DUNCAN: I am not sure; one I think was called the Dunkin Aot; 

I am not surd whioh it was. 

VISCOUNT HALDANE: I think it must have been the seoond one; I think 

the Soott Aot was the earlier one. 

97 



MR STR&RT BEVAN; "it therefore appears to them that the decision 
in Russell v. Reg. mu3t be aooepted as an authority to the 

i extent to which It goes, namely, that the restrictive pro-
visions of the Aot of 1886, when they have been duly brought Int 
operation in any provisional area within the Dominion, must 
receive effect as valid enactments relating to the peaoe, order 
and good government of Canada. That point being set tie ((by 

« 

decision" — that is the Russell oase — "it becomes heoeasary 
to consider whether the Parliament of Canada had authority to 
pass the Temperance Aot of 1886 as being an Aot for the 
'regulation of trade and commerce' within the meaning of No. 
2 of Section 91. If it were so, the Parliament of Canada 
would, under the exception from seotlon 92 which has already 
been noticed, be at liberty to exercise its legislative 
authority, although in so doing it should interfere with the 
jurisdiction of the provinces. The scope and effect of No. 2 
of seotlon 91" — that is the regulation of trade and oommeroe — 
"were discussed by this Board at some length in Citizens 
Insuranoe Co. v. Parsons, where It was decided that, in the 
absence of legislation upon the subject ty the Canadian Parlia-
ment" etc .(Reading to the words at page 367) "In like manner, 
the express repsal, in the Canada Temperance Aot of 1886, 
of liquor prohibitions adopted by a municipality in the pro-
vince of Ontario under the sanction of provinoial legislation, 
does not appear to their lordships to be within the authority 
of the Dominion Parliament". That, of course, deals with a 
different aspeot of the matter, and X do not know that on the 
point I am now making my submission on it is directly relevant, 
but I will/read it if your lordships think it will be of any 
assistance. 

VISCOUNT HAIDANE: I do not think you needj it is in effect a 
decision that there is no power of repeal in either, but the 
Courts must say which statute is valid and how far. 

MR STUART BEVAN: Yes, really I think I have read all Lord Watson's 



Judgment, except that on page 369 there Is a passage. 
VISCOUNT HALDANE: I was looking to see if there was anything on 

page 368. 
MR STUART BEVANx I do not think so. 
VISCOUNT HALDANE: I think it may be worth while reading at the 

bottom of page 368. 
MR STUART BEVAN: If your Lordship pleases. "It thus appears, 

that, in their looal applioation within the provinoe of 
Ontario, there would be considerable differenoe between the 
two laws; but it is obvious that their provisions oould not 
be in foroe within the same district or provinoe at one and 
the same time". 

the 
VISCOUNT HALDANE: Does not that apply to/Ontario Aot here and 

to the Lemleux Aot. If they are both In operation at the 
a same time, and there is inconsistency, they oould not both 

be in opposition. 
MR STUART BEVAN: Yes: "in the opinion of their Lordships the 

question of oonfliot between their provisions whloh arises in 
this oase does not depend upon their identity or non-identity, 
but upon a feature which is oommon to both" eto (Reading to 
the words page 370) "But their Lordships oan discover no 
adequate grounds for holding that there exists repugnanoy 
between tiie two laws in districts of the Province of Ontario 
where the prohibitions of the Canadian Aot are not and may 
never be in foroe. In a distriot whioh has by the votes of 
its electors" — This again, I think, all turns upon the 
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speoial provisions of the Aot. The option̂ .to be exeroised 
locally upon the votes to be taken as oalled for by the Aot, 
and I do not think there is anything further I need read. 

VISCOUNT HALDANE: Take the analogy here. It is/'said tjiat in 
that oase if the Dominion had put in operatiopby means of a 

, ' •. \ . 
vote of the eleotors this Soott Aot, and if on the other 
hand the Province had put its Temperance Aot into foroe by a 
similar vote, there would have been a oonfliot. 

: i ! 



MR SOUART BEVAN : Yes . 
VISCOUNT HAIDANE: And one or other would have had to go • 
MR BEVAN: Yes. 
VISCOUNT HALDANE: Then he goes on to say if the Dominion were 

oompetent to pass the Canadian Temperance Aot that would pre-
vail. 

MR STUART BEVAN: Undoubtedly, 
VISCOUNT HALDANE: Have we got further than that here. He says 

there is no repugnancy between the two laws when the provisions 
of the Canadian Aot have not been adopted by the looal eleotors. 

MR STUART BEVANt It does not go further than that. Perhaps I had 
better read to the end. 

VISCOUNT HAIDANEj What he says is that the form of the Canadian 
Aot does not debar the Provinoe from setting up and putting 
into operation a looal Aot so long as Its own general Aot 
does not oome into operation itself. 

MR STUART BEVAN: Perhaps I had better read to the end: "In a 
district whioh has by the votes of its eleotors rejeoted the 
second part of the Canadian Act, the option is abolished for 
three years from the date of the poll" eto (Reading to the *>rds) 
"that its provisions are or will become inoperative in any 
district of the provinoe whioh has already adopted, or may 
subsequently adopt, the second part of the Canada Temperanoe 
Aot of 1886". Un-less your Lordships desire I will not read 
the part with regard to the other questions. 

VISCOUNT HALDANE: No, I d 0 not think that is material This was 
a oase of answering questions submitted by Order in Counoil 
to the Supreme Court. 

MR STUART BEVAN: Yes. 
VISjOOUNT HAIDANE: It was an appeal from their judgment. 
MR SIUART BEVAN: Yes. The principles laid down in that judgment, 

as your Lordships will see in a few moments, have been followed 
in tha later judgments. 

VrSCOTNT HAIDANE: Let us see what it decided: first of all, that 
the Canadian legislation would not have taken place under trade 
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and commerce. 
MR STUART BEVAN: Yes. 
VISCDUNT HALDANE: Nobody seems to have suggested oriminal law 
here. It must have taken plaoe under peaoe, order and good 
government as being of a nature that concerned the Dominion 

; as a Whole, but then they said whether It was auoh as to affect 
the body politio was a dlffioult and delicate question, whioh 
apparently they rejoiced in being relieved from having to 
decide affirmatively by whet had been laid down in Russell v. 
The Queen. 

MR STUART BEVAN: Yes J the next case I want to refer to is in 
1907 Appeal Cases, at page 65, The Grand Trunk Railway Go. of 
Canada v. Attorney General of Canada. That is the case in 
whioh the Judgment of the Board was delivered by Lord Dunedin. 

VISCOUNT HALDANE: That is the case whioh Lord Dupedin has referred 
to. 

MR STUART BEVAN: Yes, it is a railway oase. 
VISCOUNT HAIDANE: What do you say that decided? 

MR STUART BEVAN: It is an application of what had already been 
laid down by Lord Watson. The partioular legislation in this 
case was held to be valid as being legislation anoillary to 
through railway legislation, whioh was one of the matters fallin 
to the Canadian Parliament under section 91, although it affoot-
ed civil rights; it came within section 92; it also oame within 
section 91, and therefore seotion 91 prevailed. 

VISCOUNT HALDANE: It is only through railway legislation that 
oomes under the Dominion. 

MR STUART BEVAN: Yes; the head note is this: "Held, that the 
Dominion Parliament is competent to enact seotion 1 of Canadian 

i • ' 

statute 4 Edward 7, chapter 31, which prohibits ̂ contracting 
out1 on the part of railway companies within the Jurisdiction 
of the Dominion Parliament fro® the liability to pay damages 
for personal injury to their servants", 

VISCOUNT HALDANE: The reporter has not taken the trouble to 

/Of 



tell ue what the point of the railway legislation was. 
MR STUART BEVAiJ: It was probibiting contraoting out on the part 

of Railway Companies from their liability to pay damages to 
their employees for personal injury. 

VISCOUNT HALDANE: That was a Dominion Aot? 
MR STUART BEVAN: Yes. 
VISCOUNT HALDANE: Did the Provincial Aot say that they might? 
MR STUART BEVAN: I do not think as far as I remember the oase 

that there was in faot any Provinoial legislation upon the 
matter at all. 

VISCOUNT HAIDANE: Then That was the point? 
MR STUART BEVAN: The point was, this was an interference with 

oivil rights. 
VISCOUNT HAIDANE: That the employees were people within the 

Provinces. 
MR STUART BEVAN: Yes, it was an interference with oivil rights 

within the provinoe, and the Board held: Yes, that is perfectly 
true, and you oome within seotion 92 on that ground, hut the 
matter is also within seotion 91, and therefore seotion 91 
prevails, although the legislation affeots the oivil rights 
within the Provinoe. 

VISCOUNT HAIDANE: The material parts seem to be in the middle 
of page 68. 

MR STUART BEVAN: Yea, may I begin at page 67: "The question in 
this appeal la as to the ocmpetenoy of the Dominion Parliament 
to anaot the provisions contained in seotion 1 of 4 Edward Vll, 
o. 31, of the Statutes of. Canad$£. eto (Reading to the words 
page 68) "Aa examples may be cited provisions relating to 
expropriation.of land, conditions to be read into oontraots 
of oarriage, and alterations upon the common law of carriers"• -
and I mast respectfully submit an intarferenoe with oontraots of 
employment between masters and men — "In the faotum of the 
appellants it is (inter alia) set forth that the law in question 
might 'prove very injurious to the proper maintenanoe.and 
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operation of the railway. It would tend to negligence on the 
part of the employees, and other results of an injurious 
oharaoter to the publio service and the safety of the travelling 
public would necessarily result from suoh a far reaching 
statute*. This argument is really oonolusive against the 
appellants. Of the merits of the policy their lordships oannot 
be judges. But if the appellants' faotum properly describes 
its soope, then it is indeed plain that it is properly 
ancillary to through railway legislation". I rely, of oourse, 
upon that as I do upon the earlier judgment of Lord Watson. 

Then, my Lords, there is another oase of the 
Attorney General of Manitoba v. Manitoba Ljoenoe Holders' 
Association reported in 1902 Appeal Cases at page 73. 

VISCOUNT HAIDANE: This was Lord Magnagiten's Judgment in whioh he 
upheld the Provincial Aot. 

MR STUART BEVAN: Yes, it does not deal with trade and oommeroe. 
VISOOUNT HALDANE: Does it add anything at all? 
MR STUART BEVAH: I do not think it does; it follows Lord 

Watson's judgment in 1906. 
VISCOUNT HAIDANE: It is said that the Province had power to 

pass the legislation whioh was virtually prohibitive legisla-
tion in the Province; it was legislation of a restrictive kind 
going so far that it virtually oame to prohibition of the 
retail though not of the wholesale trade, and it was also 

/ 

decided that although It might go outside the Province, that 
was no objeotion to an Aot whioh was within the Province's 
powers. r 

-iUX, 
LOIN) DUNEDIN: There-b&aw^baen no Dominion Legislation? 
MR STUART BEVAN: No. 

ts 

MR DUNCAN: Lord Magbaghten expressed the view that that oase 
fell rather under No. 16 than under No. 13. 

VISCOUNT HAIDANB: No. 16 is local matters within the Province? 
MR DUNCAN : Yes. 
VISCOUNT HAIDANE: I do not think it adds to the matter. 
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MR STUART BEVAN: I do not think it does. 
LORD ATKINSON: He held it was, although It might interfere with 

the business operations outside the Provinoe. 
MR STUART BEVAN: Yes. 
LORD DUNEDIN: I do not quite understand your remark that that 

oase in whloh I gave judgment in 1906 helps you; I am not 
saying it does not help you, but I do not see how it helps 
you. 

MR STUART BEVAN: Your Lordship held that the legislation oame 
both within seotion 91 and section 92, and the application 
of the prin&ite whloh was laid down in the very early cases, 
in that oase section 91 prevails. 

VISCOUNT HALDANE: It really did not want any dlcision for tl^tj 
section 91 saya that railway matters are within the competency 
of the Dominion Parliament, and Lord Dunedin said this not 
would extend to the arrangements which a Railway Company 
makes with its servants. 

MR STUART BEVAN: Yes. 
LORD DUNEDIN: How does it help you; I do not think it does. 

You want to aay that the Dominion Legislation is bad? 
MR STUART BEVAN: If I said it helps me that is not a very happy 

phrase; it does not either help me or my learned friend. 
VISCOUNT HALDANE: You read it for our edification? 
MR STUART BEVAN: I read it beoause it is a comparatively reoent 

decision, 
LORD DUNEDIN: I do not think it did anything exoept that it put 

in rather shorter form what had heen decided before. 
LORD-ATUNnSGN: it is a very sound statement of the existing law. 

You are getting on to the narrow part of the path now. It is 
plain 
jutiia/from reading the Attorney General for Ontario v. the 
Attorney General for the Dominion that the Board at any rate 
did not lay muoh stress either upon trade and ocmmeroe or 
upon oriminal law. 

MR STUART BEVAN: No. 
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VISCOUNT HALDANE: Lord Watson Intimated not obscurely that 
there were difficulties, but that he was relieved from con-
sidering fcfcr the Ruseell oase. The other aide have to show, 
not you, that this touohes the body politic in suoh a sensed 
what we want now is suoh authority as you oan give us on 
the meaning of that word. 

LORD DUHhDIN: It Is really a oase of :Not guilty but do not do 
it again. 

MR STUART BEVAN: I got most assistance from what I may call 
the profiteering case, the Board of Commerce oase. 

VISQCUNT HALDANE: We shall have to oome to that, and we shall 
have to oome to the Manitoba oase. 

MR STUART BEVAN® Yes. I an going to make the submission that 
the interests of the body politic being affected, and the 
oases where publio emergencies or publio dangers have been 
considered really fall under the same head. 

VISCOUNT HAIDANE: You are going to say they are the same thing. 
MR STUART BEVAN: Yes. 
VISCOUNT HAIDANE: Before we come to these cases we had better 

for a moment oonslder at largo the kind of inquiry that 
arises. You must remember that the ProvincaSare co-
ordinate with the Dominion exoept in all matters whioh fall 
within their soope legislatively, that is to say, they are 
in a sense like independent Kingdoms with very little 
Dominion control over them. It is open to thera in every 
oase to pass legislation xxk restricting strikes as being 
restrictions of civil rights, and it is open to all of them 
to pas3 the same legislation, or to pass legislation for the 

it with regard 
to Coraranies with provinoial objects. The legislation is 
different in the different Provinces. But is there anything 
Inherent in this subjeot whioh makes it necessary in the 
Interests of the body politlo^to use a short phrase, that 
there should be identical legislation passed for the whole 
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of Canada. 
MR STUART BEVAN: I submit not. 
VISCCUNT HALDANE: The other side say Yes. 
MR STUART BEVAN: Yes, my Lord, looking at the evidence, which 

if necessary I shall ask your Lordships to oonsider, there is 
nothing in my submission which ma^es it a Dominion matter. 

VISCOUNT HALDANE: I am not sure that I agree with you about that. 
I have looked at the evidence. Undoubtedly a Trade Union today 
is not the local thing which it used to be. It may be national 
or it may be International. That may not be a reason for 
dealing with it with the broad power of the Dominion, but it 
is a reason which must be taken into aooount as explaining 
the Lemieux Act. 

LORD ATKINSON: Supposing there was an Act in each Province 
somewhat similar to this, would it be competent for the Dominion 
to as it were oombine all those and pass one Aot for the whole 
.country fax being praotioally what was done in each Province? 

MR STUART BEVAN: X do not think it would be competent. 
LORD ATKINSON: That would seem to be unifying the legislation. 
VISCOUNT HALDANE: Yes, but where is their power; the provinces 

are absolutely independent. 
LORD ATKINSON: You would dispute that, Mr. Bev&i? 
MR STUART BEVAN: I should dispute that, my I^rd. 
LORD SALVES EN: Before unifying it would Involve repeal, and that 

is beyond the power of the Dominion. 
MR STUART BEVAN: Yes. 
VISCOUNT HALDANE: You would have to find power to legislate. 

No doubt if a great national emergency oarae, if the trade 
sf 

unions were to go in rebellion again^the State, it would be 
competent for Canada to pass a general Aot putting an end to 
the trade unions by some suoh means, but that would be I new 
legislation. 

MR STUART:BEVAN; I should not contest that if Industrially there 
was such a state of affairs in the Dominion, that the xfas 
affety of the Dominion was threatened unless the industrial 
\ / b -



situation was dealtwith vigorously and promptly, that tha 

Dominion has power in suoh a oase as that* 

LORD DUNEKN: Supposing there was a universal strike against 

supplying provisions to anybody, so that the whole country 

would be starved? 

MR STUART BEVAN: Yetf, war, famine, insurrection, all those mat tars 

but the Aot must be passed as and when the oooasion arose. 

If there Is the situation whioh threatened, and unless the Aot 

is passed, then and there, and there are some appropriate 

or effective means of dealing with the situation — — 

LORD DUNEDIN: That would be just as muoh an emergency as the 

Great War. 

MR STUART BEVAN: ; Yes. 

VISCOUNT HAIDANE: After the Adjournment do you think the best plan 

would be to go straight on, or to take the Pulp oase; perhaps 

that would be safer, because that is the negative. 

MR STUART BEVAN: yQa, ray ^ ^ 

(Adjodrned for a short time) 



VISCOUNT HAIDANE:- Now we will go to the Pulp oase. 
Mr STUART BEVAN:- Yes, my Lord, that is in 1925 Appeal 

Gases at page 695, it ia the Fort Frances Pulp A Power 
Company Ltd . v. The Manitoba Free Press company Ltd and 
others. The question there was as to the validity of 
Dominion Legislation Vfiar Measures, emergency Legislation, 
controlling throughout Canada the supply of paper for printing, 
and incidentally the question arose, whatever the question 
might be during the war with regard to suoh legislation, 
whether the continuance of the enforcement of the provisions 
of that legislation after the war could he supported on the 
ground of emergency. 

VISCOUNT HALDANE:- We said it was a question for the 
Government and we could not judge of It, that it was impossible 
to foxm any judgment of what considerations had to weigh 
with the Government, not only that but the terms of the 
proclamation and whether this legislation endured till the 
Government said it was no longer necessary. There la a case 
from the United States Supreme court of Hamilton v. Kentucky 
Distilleries Co. whioh is reported in 251 United States 
Reports at page 146. I know that it Is at the House of Lords 
Library and Z think we should have it. 

LORD DUNEDIN:- You were saying a little time ago that 
you thought that what I might call the exceptional oases ,of 
whioh this is the first were really in the same category as 
the oases that Lord Watson says may be looal questions and 
grow so large aa to become an Imperial question. 

Mr STUART BEVAN:- Yes. 
Sct^iCSyfxJt^C 

LORD DUNEDIN:- I am not seyittĝ you are right in saying 
instances 

those relate to different wnxftgu of the same thing; I do 
not say I have made up my mind, but my Impression is that 
they are different things • 

Mr STUART BEVAN:- I will deal with them on both views, that 
they are thb same, and if I am wrong on that f that they are 
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different; very muoh the same considerations up to a point 
will apply to both. It may be that in what I may call the 
national emergency caaea one must go a little further than 
in the other oiass. . 

'kjlhju 

VISCOUNT HALDANE:- it oannot arise^where Parliament is 
supreme and where at the beginning of war it always passes 
emergency legislation. It did arise in the United States and 
was decided to arise in Canada. In the United States,at the 
time of the civil War,there was a decision of the Supreme 
Court that thase things oould not be done particularly with 
regard to proolamatlona freeing slaves and passing legislation 
for even the non slave States, that slaves ooming there 
should be free, and in the Scott oase the Chief Justloe decided 
that the Federal Government had no power, but the President 
swept all that away and said : We are in the middle of war, 
we are fighting for the i t m life of the United States, and 
whatever may be the restrictions on the Constitution whioh has 
no reserved powers in the Federal Government, this power must 
be applied, and publlo opinion supported it. I have got here 
now the recent case as to the late war, and we will see if 
it throws any light on it when we oome to it. 

Mr STUART SEVAN:- That 1B referred to by your Lordship in 
CA-nZ.4--

the Fort Frances oase. The Fort Frances, if I may read the 
head note, says this: « Under sections 91 and 93 of the British 
North America Aot, 1867, the Dominion Parliament has an 
implied power, for the safety of the Dominion as a whole, to 
deal with a sufficiently great emergency, such as that arising 
from war, although in so doing it trenches upon property 
and civil rights in the Provinces, from whioh subjects is It 
Is excluded in normal oiroumstanoes. The enumeration in seotlftn 
93 la not repealed in suoh an emergency, but a new aspect of 
the business of Government emerges. The Dominion Government, 



whloh In Its Parliament represents the people of Canada as a 
whole, must be deemed to be left with considerable freedom 
to judge whether a sufficiently great emergency exists to 

justify an exeroiae of the power:- Held, accordingly, that 
the Canadian War Measures Aot, 1914, and Orders in council 
made thereunder during the war for oontrolllng throughout 
Canada the Bupply of newsprint paper by manufacturers and 
its prloa, also a Dominion Aot passed after the cessation of 
hostilities for continuing the control until the proclamation 
of peace, with power to oonolude matters then pending, were 
ultra vires". The Judgment of the Appellate Division was 
affirmed on a different ground, 

VISCOUNT HALDANE:- You observe that all this legislation 
arose under the Canadian War Measures Aot of 1914, whloh was 
at tha beginning of the war, and exeoutlve powers conferred 
by that Aot were deemed to have continued as long as the 
Government needed them. 

Mr STUART BEVAN:- Yas. 
VISCOUNT HALDANE:- There was a fear that there might 

arise dissatisfaction and consequently the peaW^oMMwura 
controlkjand accordingly the Paper control was set in operation. 

Mr STUART BEVAN:- Yes. 
VISCOUNT HALDANE:- You had better perhaps read the Judgment. 
Mr STUART BEVAN:- The Judgment of your Lordships' Board 

was delivered by Lord Haldane on page 698. Does your Lordship 
desire me to read the statement as to the legislation and 
proolamatlozjAand Orders ? 

VISCOUNT HALDANE:- If you can do it shortly. 
Mr STUART/BEVAN:- The head note sets out what the position 

i >:• 7,' 

was. There paa the Canada War Measures Aot of 1914 and 
certain Orders in Council were made under that Statute regu-
lating tpe supply of paper. 

VISCOUNT HALDANE:- Under that not only the price was con-
' ' • • • ! > t 1 ' 

trolled but, thq supply of paper. 
HD 



Mr STUART BEYAM:- The quantities they could haw. 
VISCOUNT HALDANB:- To keep a hand over newspapers. 
Mr STUART BEVAN:- Yes. 
VISCOUNT HALDANE:- That was done originally aoon after 19idj-

and it went on. I do not think you need read all this through. 
Mr STUART BEVAN:- I will go to page 705 unless your Lord-

ships desire otherwise. 
VISCOUNT HALDANE:- X think that is right. 
Mr STUART BEVAN:- "The question, therefore, becomes one 

of constitutional law, as to whether the procedure thus 
established had a valid basis. This depends, in the first 
place,. on whether the two statutes already quoted were 
intra vires of the Dominion Parliament" Ac. (reading down to 
the words) "But questions may arise by reason of the special 
ofroum8tanoes of the national emergency which concern is 
nothing short of the peace, order and gdod government of 
Canada as a whole". That Is why I ventured to link the two 
things together in view of the passage in the judgment in 
the Port Pranoes case. Then: "The overriding powers enumerated 
In seotlon 91, as well as the general words at the commence-
ment of the seotlon, may then become applicable to new and 
speolal aspects which they cover of subjects assigned others-
wise exclusively to the Provinces". 

VISCOUNT HALDANE:- With regard to all the rights and powers 
enumerated in section 91, that must refer to an extension 
of the normal meaning of those things. 

Mr STUART BEVAN:- Yes. 
VISCOUNT HALDANE:- Of course the general overriding power 

did apply? 
Mr STUART BEVAN:- Yes. "It may be, for example, impossible 

to deal adequately with the new questions which arise without 
the Imposition of speolal regulations on trade and oommeroe 
of a kind that only the situation ores ted by the emergency 
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places within the competency of the Dominion Parliament. It 
is proprietary and olvil rights in new relations, whioh they 
do not present in normal times, that have to be dealt with; 
and these relations, which affect Canada as an entirety, fall 
within section 91, beoause in their fullness they extend 
beyond what seotion 92 can really cover". 

LORD WRENBURY:— They are pregnant words are they not? 
Mr STUART BEVAN:- Yes. 
LCRD WRENBURY:- Those words contain a principle. 
Mr STUART BEVAN:- Yes. May I read them again: "It Is - . 

proprietary and civil rights in new relatione, which they do 
not present in normal times, that have to be dealt with; and 
these relations, which affect Canada as an entirety, fall 
within section 91 because in their fullness they extend beyond 
what section 93 oan: really cover". Then the Judgment goes on: 
"The kind of power adequate for dealing with mem is only 
to be found in that part of the constitution which establishes 
power in the State as a whole" Ac. (reading down to the words) 
"The operation of the scheme of interpretation is all the 
more to be looked for in a constitution such as that established 
by the British North Amerioa Aot, where the residuary powers 
are given to the Dominion Central Government, and the pre-
amble of the statute declares the intention to be that the 
Dominion should have a constitution similar in principle to 
that of the United Kingdom". 

VISCCtoNT HALDANE:- No doubt Lord Dunedin will tell us, 
because he was In the oase, in the Be Keyser ease all that 
was deoided was this, that the prerogative power of the ar 
Grown had originally existed, that was not continued, but it 

• i' • 
was said when ̂ ou have passed legislation dealing with the 
same subject matter the meat paramount power is superseded 
by Legislative Regulations. That does not touch this. What 
is said here is that the prerogative power Is retained for 
the Dominion Central Parliament in a sufficient emergency, 



V® 
v -

'/-< but it must be a really sufficient emergency. 
Mr STUART BEVAN:- Yes. "Their Lordships, therefore, 

entertain no doubt that however the wording of sections 01 
and 92 may have laid down a framework under which, as a 
general principle, the Dominion Parliament is to be excluded 
from trenching on property and oivil rights in the Provinces 
of Canada" A., (reading down to the words) "In saying what 
is almost obvious, their Lordships observe themselves to be 
in accord with the view taken under analogous oircumstanoes 
by the Supreme court of the United States, and expressed In 
suoh deolslons as that in October, 1919, in Hamilton v. 
Kentucky Distilleries Co.*. 

VISCOUNT HALDANE:- Need you read further? 
Mr STUART BEVAN:- No. I am sorry I have not the Amerioan 

Report. 
VISCOUNT HALDANE:- I have it now and I will tell you what 

is in it. 
LORD DUNEDIN:- I think it is evident that it would be 

easier to arrive at the result, against you, you know, in 
Canada than it would In Amerioa because In Amerioa the 
Supreme States oame together and they gave the united States 
such power as they thought fit to by the original constituting 
instrument, but in Canada it began from the other end. 

Mr STUART BE VAN:- Yes, it did. 
VISCOUNT HALDANE:- It was a Delegation. 
Mr STUART BEVAN:- Yes. 
VISOOUNT HALDANE:- You may say this, that in Canada the 

Provinces whioh wire, quite separate from each other for the 
most part ( whan the Constitution waB founded , oame together, 
and at their Conference they handed over the problem of agreeing 
as to general illnes to Parliament to solve for them; Parliament 
gave it back, but it was really something quite different. 
I have here ttye American oase of Hamilton and I will tell you 

1 i ' • 
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what it la. This is the head note:^Although the United States 
lacks the police power, this being reserved to the States, it 
is none the less true that when the United States exerts any 
of the powers conferred upon it by the federal constitution, 
no valid objeotlon oan be based upon the fact that auoh 
exercise nay be attended by the same incidents whioh attend 
the exercise by the state of its police power, or that it may 
tend to accomplish a similar purpose • 2. The war pwwer of the 
United States, like its other powers, and like the police 
power of the states, is subject to applioable constitutional 
limitations; but the 5th amendment to the Federal constitution 
Imposes, in this respect , no greater limitation upon the 
national power than does the is l4th Amendment upon state 
power". Then No. s: °If the nature and conditions of a 
restriction upon the use or disposition of property are such 
that a state oould, under the police power, impose it con-
sistently with the 14th Amendment without making compensation, 
then the United States say, for a permitted purpose, impose a 
like restriction consistently with the 5th Amendment without 
making compensation". Then No. 4: "Private property was not 
taken for public purposes .without compensation , contrary to 
U. S. society 5th Amendment, by the enactment by Congress, in 
the exercise of the war power, of the provisions of the war-time 
Prohibition Act of November 21st 1918, fixing a period of 
seven rapnths and nine days from Its passage, during which 
distilled spirits sight be disposed of free from any re-
striction Imposed by the Federal government, and thereafter 
permitting, until the end of the war and the termination of 
demobilization, an unrestricted sale for export, and, within 
the United States, sales for other than beverage purposes". 
Then No. 5: "Assuming that the implied power of congress to 
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enact such a measure as the War-time Prohibition Act of 
November 2lst, 1918, must depend not upon the existence of a 



technical state of war, terminable only with the ratifi-
cation of a treaty of peaoe or a proclamation of peaoe, but 
upon some awtual emergency or necessity arising out of the 
war or incident to it, the power is not limited to victories 
in the field and the dispersion of the hostile forces. It 
carries with it Inherently the power to guard against the 
immediate renewal of the oonfllot, and to remedy the evils 
whiohhave arisen from its rise and progress11. Then No. 6: 
"The Federal Supreme court may not, in passing upon the validity 
of a Federal statute, inquire into the motives of Congress, 
nor may it inquire into the wisdom of the legislation, nor may 
it pass upon the necessity for the exeroise of a power possessed" 
Then No. 7: "It requires a clear case to justify a oourt in 
declaring that a Federal Statute adopted to increase war 
efficiency has oeaaed to be valid, on the theory that the war 
emergency has passed and that the power of congress no longer 
continues". Then No. 8: "The War-time Prohibition Aot of 
November 21st, 1918, cannot be said to have ceased to be valid 
prior to the limitation therein fixed, vis., 'the conclusion of 
the present war and thereaftar until the termination of 
demobilization1, on the theory that the war emergency has 
passed, where the Treaty of Peaoe has not yet been concluded, 
the railways are still under national control by virtue of 
the war powers, other war activities have not been brought to 
a close, and it oannot even be said that the man power of the 
nation has been restored to a peaoe footing". Then No. 9: 
"The existing restriction on the sale of distilled spirits 
for beverage purposes, imposed by the War-time Prohibition Aot 
of November Slat, 1918, was not impliedly removed by the 
adoption of the 18th Amendment to the Federal Constitution, 
whioh, in express terms, postponed the effective date of the 
prohibition of the liquor traffio thereby imposed, until one 
year after ratification". Then No. 10: "The war with Oeiraany 



oannot bo said to have boon concluded within the moaning of 
the War-time Prohibition Act of November Slot, 1918, merely 
by reason of the actual termination of activities". Then No.li: 
"The provision of the War-time Prohibition Aot of November 21st, 
1918, that It shall not cease to be operative until the 
'conclusion of the present war and thereafter until the termin-
ation of demobilisation, the date of which shall be determined 
and proclaimed by the President', is not satisfied by 
passing references in various messages and proclamations of 
the President to the war as ended, and to demobilization as 
accomplished, nor by newspaper interviews with high officers 
of the Army, or with officials of the war Department". That 
is the substance of the decision. The Judgment was given by 
Mr Justice Br an del s and I think this may be read: "That the 
United States lacks the police power and that this was reserved 
to the states by the 10th Amendment, is true. But it is none 
the less true that when the United States exerts any of the 
powers conferred upon it by the Constitution, no valid objection 
can be based upon the faot that such exercise may be attended 
by the same Incidents which attend the exercise by a state of 
its police power, or that it may tend to accomplish a similar 
purpose". Then he quotea^vast number of authorities. "The war 
power of the United States, like its other powers and like 
the polloe power of the States, is subject to applicable 
constitutional limitations" - then he quotes more authorities -
"If the nature and conditions of a restriction upon the use 
or disposition of property are such that a state could, under 
the police power, impose it consistently with the 14th 
Amendment without making compensation, then the United States 
may for a permitted purpose impose a like restriction con-
sistently with the 5th Amendment without making compensation; 
for prohibition of the liquor traffic is conceded to be an 
appropriate means of increasing our war efficiency". 
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the 
I think 1 need not go into / details because the head note 

whioh I have read goes into the question of when the war 

oame to an end and so on. You see It is plain that it was 

thought that In the Constitution of the United States 

although theoretical police power was with the States, there 

was power whioh was Inherent and power whioh Interfered with 
State rights and property and so on. 



MR STUART BKVANt I am indebted rto your Lordship. The purport 
of It was, I think, to be gathered from the reference to It In 
the Etart Frances case. May I make one or two observations 
on the Fort Pranoes case. Your Lordship, in the Judgment of 
the Board, does not distinguish between the legislation for 
peaoe, order and good government as referred to in the Russell oase 
and legislation whioh the emergency of the situation oalls for for 
the purposes of peace, order and good government* Your Lordship 
deals with it under that head* 

LORD ATKINSON: That Is for peaoe, order and good government 
in the new condition of things. 

MR STUART SEVAN: Yes, my Lord, in the new condition of things, 
but the position was not dealt with as it might have been on 
one view of the Russell oaae. which respectfully, I submit would 
be the wrong view, it was not dealt with upon an Independent 
ground; apart altogether from the emergency of the situation 
produced by the war, this matter of paper eaaown 
regulation and prices has passed out of the domain of looal and 
provincial affairs and has become a question of Dominion importance 
2h one view It would have been open to the Respondents, I think 
it wasthere, who were supporting the decision of the Supreme 
Court, to have 

based their argument upon the two grounds, first 
of all national emergenoy, the exceptional conditions, war 
lnsurreotlon, or whatever It may be, and, aeoondly, ajtx apart from 
that altogether, we may be wrong about that, but this particular 
toplo for legislation has passed out of the domain of looal 
interest and has passed Into a far wider question, a Dominion 
wide question* Now your Lordship dealt with the two matters 
as If the bigger inoluded the less, and If I may respectfully 
submit It, that is in fact the position, and In law Is the 
position, and It seems to me to have been reoognlsed by Counsel 
for the Respondents there, because in the argument which is set 
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but on page 698, your Lordship sees precisely how it was put. Mr 
Tilly was for the Respondents and he aays: "Having regard to 
the special olrcumatanoea existing in 1914 the Act of that year 
and the Orders were valid. The paper mills were scattered 
through the Provinoea, and there were newspaper publishers in 
all the n Provinces. (The oontrol of the trade .which the evidence 
shows was neoeasary, oould only be effected by Dominion legislation. 
Control of prloea was a neoeaaary part of the control of the trade. 
Seotlona 91 and 92 must be read so as to enable legislation 
neoeasary in existing oiroumstanoea to be passed by the Dominion"— 
those being the circumstances of emergenoy -- "if it oannot be 
passed effectively by the Provinces. The Board of Commerce case 
recognises that exceptional circumstances, auoh aathose arising 
from war, may take a subject out of the enumeration in seotion 92 
end into the general words of aeotlon 91. The Act of 1919 was 
passed by the Dominion to wind up transactions arising under 
emergenoy legislation which it had validly passed". Then I need 
not trouble with the rest. It is upon another point. In 
my submission, the whole case was argued and proceeded and was 
deolded upon one ground alone, emergenoy. 

LORD ATKINSON: That waa emergency of war, and the results of 
war, but may there not bem,lf I may use the expression, olvll 
emergenoy, for instance, plague ? 

MR STUART SEVAN: Yes. 
LORD ATKINSON: It may extend, may it not, ao far that it would 

justify the Dominion in passing Aota to deal with it, even although 
they may entrench upon the oivll right of the Provlnoe. 

MR STUART BEVAN: I should not dispute that for a moment. I 
should concede that in the case of emergenoy, peril of the 
intereata of the Dominion threatened by a national strike, posalbly 
accompanied by violence or something of that kind; in the oase 
of national peril. Dominion legislation would be perfeotly * appro-
priate and would be intra vires .but that oooasion has yet to arise, 
and when it does arise the position will be considered, but it 



io no part of my argument to-day that one must rule out of con-
sideration In this natter the results of any labour trouble In 
the Dominion produoing, in fact, a state of national peril, In 
which clroumatanoea the Dominion Parliament would have to intervene 
in the interests of the Dominion* 

LORD ATKINSON: They might strike and make a certain railway 
oommunloaiion impossible, such as *k* on the Canadian Paoiflo 
Railway, or some other railway, and that would reduce very soon 
the population to starvation* 

Mh STUART BEVAN: That would be emergenoy, but one must wait 
for the emergenoy to happen, or to be threatened or imminent* 

VISCOUNT HALDANE:Take Lord Atkinson's lllutration and 
develop* it* The Canadian Pacific runs right through Canada* 
Supposing in one Province the rallwaymen jrtruok, that might 
reduce the whole trunk line to impotence and might mean starvation 
in Canada* Would that be suoh a national emergenoy, or must you 
leave it outside* 

MR STUART BEVAN: That would of course fall within sections 
91 and 92, and seotlon 91 would prevail; the particular oase 

i 
which Lord Atkinson puts would* 

VISCOUNT HALDANB: Is there any other oaae that we could 
find of the same klndi 
q LORD WRENBURY: The emergenoy point la this; aa I understand 
it, that the olreumatancea are auoh aa that you could infer that 
the Dominion Parliament ought to have control of it for the 
protection of thoae who are in the separate Provinces of Canada. 
May not that prlnoiple also extend to any caBe in whiwh the 
subject is one of suoh magnitude, or it may become by degrees of 
suoh magnitude that it la rather for the Dominion than the 
Provinoe to legislate} That Is the true principle; I am struggling 
to get at some principle* 

MR STUART BEVAN: I should submit not,beoause It is open y to 
the Provincial Legislatures to deal with the matter themselves, 
and the Provinoial Legislatures dealing with the matter themselves, 
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if they deal with It effectively, the question will never beoome 
one of such magnitude at all. 

LORD ATKINSON* You would admit, if the network of Trades Unions 
of Railway Servants extended over several Provinces, that at all 
•vents if there was an outbreak, or if there was a strike, they 
would be entitled to paaa a law dealing with the strike T 

MR STUART BEVAN* Yea. 
LORD ATKINSON* But you aay not in anticipation 1 
MR STUART BEVAN* I say not in anticipation. 
LORD ATKINSON* They cannot take precautions for a possible 

future strike, hut they may do it for the purpose of dealing 
with an existing strike, 

VISCOUNT HALDANEi In an acute emergency 1 
LORD ATKINSON* That depends; the possible reourrenoe of the 

strike may be an emergenoy if it la threatening. 
MR STUART BKVANt It may well be that it la competent to the 

Dominion Parliament to legislate with regard to strikes, but 
that the Statute shall not come into operation unless an Order 
in Council, or something of that kind Is passed, to be passed 
in the case of a national emergenoy of bringing the provisions 
of the particular statute relating to strikes into immediate foroe. 

LORD ATKINSON* Take the question of a statute such as this, 
which does not punish ths striker in any way, but establishes 
the system of conciliation, and only exerolaea compulsory powers 
to make persona attend the sitting of that Committee and produce 
their hooka, and not to take any action pending the decision of 
the Strike Conciliation Committee. 

MR STUART BEVAN: That is an interference with civil rights 
which. In QQT submission, cannot be Justified on any ground other 
than emergenoy* 

LORD ATKINSON* No doubt it la consequential interference with 
civil rights, but it is not the direct objeot of the statute, it 
is consequential interference so that they will not permit the 
man to leave the service till a oertaln time, and you oan insist 
upon a man producing his books if he declines to produoe them 
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•nd give your agent authority to enter his premlaea and search, 
and it may ha a very objectionable thing. That ia the eoeroion 
necessary to make the Conciliation Aot work and not the objeot 
of it. 

MR STUART BEVAN: I must conoede that at onoe, it is not the 
object of it; with no particular purpose in view, it is not an 
attempt to Interfere with oivll rights, but it is an attempt to 
arrive at a settlement of industrial dlaputea by conciliation, 
which involves this interference with rights* 

LORD ATKINSON: I quite agree. 
MR oTUART BEVAN: I oannot put it higher than that. 2h 

conoelvable ciroumatanoes, suoh legislation might well be Intra 
vires the Dominion* 

LORD ATKINSON: Following the example of the emergenoy case, 
are not you entitled to say the Government of the country la the 
best Judge whether this legislation is now needed* or must we 
wait for an outbreak ? 

MR STUART BEVAN: In my submission not* When one looks at the 
nature of these provisions, at the nature of the remedy whleh 
is provided in these provisions, reading the statute, one is left, 
If I may put it in this way, with a feeling: Well, if this matter 
la of suoh Dominion wide interest, and the matter in respeot of 
which the Dominion Parliament is legislating is one of such 
emergenoy, all one a can say is that the remedy proposed or 
provided by the Statute is wholly Inadequate to the emergenoy, 
beoauae what does it all come to ? Nothing at all. It all 
depends upon whether the parties consent to arbitration. If 
they do not, all that can happen is that the Board of Conciliation 
will meet and endeavour to bring the parties together; if it 
fails, the parties will revert to the position they occupied before 
the Board of Conciliation was appointed, and time will be lost, 
and I suppose the feeling between employer and employee may be 
very muoh Inflamed by the delay and the attempts that have been 
made to bring them together, and the position will be worse than 

n u 



before, and there ia no machinery provided by the Act for putting 
an end to the industrial dispute. 

LORD ATKINSON: Conciliation is quite a desirable thing, but 
it may interfere with oivil rights so far as it is necessary 
to carry it out. 

MR STUART BEVAN: All these attempts to settle industrial 
disputes, or induce the parties to industrial disputes to 
settle them for themselves, mpat depend upon local conditions, 
looal feeling, the nature of the employment and so fcrth, and 
one would have thought that they were matters essentially for the 
Provincial Governments to desl,wlthrwho are in touch with local 
feeling. 

LORD WRENBURY: Supposing the legislation was an endeavour to 
deal with an organised system of seditious propaganda being used 
in Ontario and also elsewhere in Canada, a state of things not 
growing up as an emergency suddenly, but developing by degrees, 
and It was necessary to interfere with it, would not that be suoh 
a subject matter as the Dominion could properly deal with. 

MR STUART BEVAN: That might fall under "Criminal Law" or oall 
for an am amendment of the Criminal Law. 

LORD WRENBURY: I was thinking of a thing that develops by 
degrees, It la not an emergency. 

MR STUART BEVAN: Sedition would be directly against the 
Government* 

LORD ATKINSON: Take a national strike that would paralyse 
everybody. 

MR STUART BEVAN: In that case I should concede thaVa national 
A. 

strike imminent, It well might be held to be intra vires the 
Dominion Parliament to legislate to prevent it, or ameliorate 
the oonditione arleing out of the strike, but that la not the 
oase here. 

LORD WRENBURY: It is whether it la at sudden) la there any 
particular feature in Ita being sudden, an emergency, or danger 
of a strike t 
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MR STUART BEVAN: In my submission, yea, because In suoh a case 
as this, the interests of civil rights and property must be 
auborlnatelto the national interest. This pieie of legislation 
which we attack here makes a wide invasion of oivil rights 
without the justification afforded by emergency, and it applies 
in the case of strikes which have no prospeot at all of provoking 
sympathetic strikes elsewhere; it provides: If there are only 
ten men first and last Interested in the particular trade dispute 
that has arisen, and the Invasion of the olvll rights la in no 
sense commensurate with the good or publio welfare to the 
Dominion that la hoped to be obtained by the particular piece of 
legislation. 

LORD ATKINSON: You really admit that the position may be suoh 
as to justify it? 

MR STUART BEVAN: I think it might well be. 
LORD ATKINSON: But you say it all depends upon the lmmlnenee, 

the dimensions, and the character whether it is the subjeot for 
Dominion legislation or not ? 

MR STUART BEVAN: That must be. 
LORD ATKINSON: I suppose it must be. 
MR STUART SEVAN: That is my submission* I can even go a 

step further than that; I should like to consider this a little 
more fully, but at the moment I think I could concede this, that 
legislation of this kind might well be passed with the proviso 
that it was to oome into Affect if and only when the Dominion 
Government, by Order in Council, or other maohlnery, deolared 
such a state of emergenoy and danger to have arisen, that the 
operation of this statute should then begin, and that the provision 
of the statute should be directed to the partioular emergenoy 
that had arisen; I think I oould concede that. 

LORD ATKINSON: Many of the Judges here aay that strikes 
lead to rlota and disturbances; is the answer that there la no 
prospeot of that in this case ? 
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8 MR STUART BEVAN I If there was In this particular case, I submit 

that would not render the legislation Intra vires because the 
legislation was not directed to this particular case, or any 
particular case, but It la In such wide terms,and embraces so 
many people and so many occupations In ao many different 
olrcumstanoea — — -

LORD ATKINSONI Their objeot is to establish machinery for 
oonoillation* 

ICR 8TUART BEVAN: Perhaps onoe in one hutodred.or in one 
thousand times,the employment of the maohlnery would be justified, 
whereas on the balance of the occasions it would be wholly 
unjustified, because the strike was a small one, or the dispute 
was a small one, whioh,in the ordinary course, would be settled 
between|the parties and would not spread elsewhere, and would not 
lead to any general strike throughout the Dominion* 

LORD ATKINSON: You said you wouLd refer to the evidence to 
show that that was an exaggeration* 

MR STUART BEVAN: I must refer to the evidence. Your Lord-
ships will appreciate this, that it is only partial in its 
application, ig it only refers to oertain trades* 

VISCOUNT HALDANE: A good many trades* 

MR STUART BEVAN: A good many trades;what msy be conveniently 

called public utilities;there are many trades outside it* 

LORD ATKINSON: There/are the vital instruments of communication 

for oarrying food* 

MR STUART BEVAN: There la this to be observed on the evldenoe* 

On the evidence, a strike amongst steel-workers was referred to as 

being s matter Important to consider when the application to 

this Board of Conciliation in this particular oase was made. 

/if 



LORD WREN BURY: la it proper to desoribe these trades as of great 
public importance? 

MR STUART BEVAli; Certainly. Of great importance in the particu-
lar Province. 

LORD VYRENBURY: Are not all industries of importance in that 
respect? 

MR STUART BEVAN: Yes, but the supply of eleotrioity is of 
supreme importance to the City of Toronto. Whether a City 
IS properly supplied with electricity is of importance to any 
other City. I wag going to point out the curious result,one 
gets from the application of a statute of this kind to the 
particular oase. When the Board of Conciliation was applied 
for it was pointed out in the evidence that there was a strike 
among steel workers somewhere else in the Dominion, many 
hundreds of miles away from Toronto, and one of the reasons 
for appointing the Board was suggested to he the unsettled 
gtate of Industries in general. The steel workers were outside 
the provisions of this Act altogether; it had no operation 
at all on them and therefore to get the result in the case 
of a comparatively tew, I think the total number was something 
between 300 and 400 electrical workers, there was this com-
pulsory reference to the Board, whereas in the case of many 
thousands of steel workers in another part of the country, 
their work I should have thought just as much of public import-
ance a.=3 the providing of Toronto with electric light, there 
was no power to apply the Act. 

LORD ATKINSON: The result of their striking would not be so 
;-immedjna±e.'.V. 

MR STUART BEVAN: No, but it would be disastrous to the trading 
community. 

and 
LORD ATKINSON: If the railway men strike ,/the writers of comic 

songs strike, the railway men's strike would b e ^ more serious 
than the strike of the writers of oomio songs. 

MR STUART BEVAN* Certainly. In this oase the evidenoe was 



irrespective of the particular circumstances of the case. We 
called responsible people who said that if these people 
who were affected by the dispute had gone out on strike, 
Toronto would not have been plunged into darkness; they 
could have carried on, and it would apply in the oase of the 
Toronto Commissioners, or any other Commissioners employing 
many thousands of men. If 10 of those men only had a 
qtiarrel, or one of the men had a quarrel with his employer, 
the subjeot matter of the quarrel affecting 10 of them, 
10 of the many thousands, this Aot would automatically come 
into operation, aid the Board would be competent, although 
the remaining thousands in the Toronto Commissioners1 em-
ployment were entirely indifferent to the strike, and were 
to be relied upon to take no part in it. It is the generality 
of the application of this Aot that I am contending 
renders it ultra vires the Dominion Parliament, because it is 
an interference with civil rights in the Province, without 
reference to the particular oircurastanoes of the dispute 
that may have arisen. A violent interference with the civil 
rights without reference to the evfil that it is hoped to 
cure by that Interference. 

LORD ATKINSON: There is rauoh in that. 
MR STUART BEVAN: I should think if the statute is to be 

national, the evil ought to be national, and it is to be 
observed that in the Reported oases there is only one oase, 
beoause it is not true of the Russell oase, that really falls, 
into another oategory, putting that on one side, the only | 
oase where interference with civil rights has been justified,) 

\ where seotion 91 confers in express terms rights upon the 
i 

Dominion, is the pulp oase, whioh waa a oase of war emergency.\ 
The oase that I rely on in support of my argument is the 
other war oase, the Board of Commerce oase. 

VISCCUNT HAIDANE: There we approached it from the other side. 
T'R STUART BEVAN: That is reported in 1922 1 Appeal Cased, at 
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page 191. If ever there was a oaae in whioh this dootrine 
that a partioular matter had ceased to be in the local and 
Provinoial interest, but had become one of Dominion interest, 
this was the set of circumstances in whioh that doctrine might 
have been invoked, because it had to deal with a matter no less 
serious and of no leas importance than profiteering in food, 
a matter whioh one would have thought the Dominion were closely 
interested in. This was sort of emergency legislation,if I 
may so call it/ enaoted after the war in 1919, designed to keep 
down the price of food, and to ensure proper and fair dis-
tribution of food throughout the Dominion. The head note is: 
"The Combines and Fair Prices Act,. enaoted by the Parliament 
of Canada in 1919, authorised the Board of Commerce, created 
by another statute of that year" eto (Reading to the words) 
"The power of the Dominion Legislature to pass the Aots in 
question was not aided by section 91, head 2 (trade and commerce! 
since they were not within the general power; nor by section 
91, head 27 (the criminal law) because the matter did not by 
its nature belong to the domain of criminal jurisprudence". 
That case on the contention of the parties to the dispute 
raises the very point, that the present case raises. 

VISCOUNT HALDAHE: I see it was raised by a special case in the 
Supreme Court, and the six Judges of the Supreme Court were 
evenly divided, so that we did not get much assistance. 

MR STUART BEVAN; No, my I^rd, and being deprived of that assist-
ance you came to the conclusion that the contentions I am making 
in this case applied to the facts in that case were correot, 
and in my submission there is no distinction between that case 
and this case, except that legislation directed againat profiteer 
ing,and these various matters which are set out in the head 

at 
note, would at first sight/any rate seem to he more of Dominion 
importance a3 effecting the interesta of the Dominion at large 
than the matters which are the subject matter of this legis-
lation which we attack here. It was not decided or contended. 
As I 3hall point out in a moment there were two grounds upon 

. Sfi F 



whioh this Dominion legislation oould be looked at, first of 
all, the ground of emergency caused by war, famine, plague, 
or anything else; it was war in these oases, beoause it was 
the period just following the war. It was not contended that 
the matter must be looked at from that point of view, and 
if the Court took the view that the oiraiinstances were not 
such as to constitute an emergency justifying the legislation, 
it was open to the appellants I think in that case to advance 
the alternative views, that putting aside altogether the ques-
tion of emergency, such a matter as profiteering and the 
regulation of food supplies, was a matter which in the cir-
cumstances then existing was essentially a matter Dominion 
interest. The separate point was never taken, nor oould It 
in my opinion be taken, because in truth it wasnot a separate 
point, and the emergency point whloh loomed so large in these 
two later decisions of your Lordships1 Board is only a way of 
expressing in the altered circumstances of the time what is 
really to be gather-ed from the decision in the Russell oase 
of those-years ago; it is simply a devebpraent of it. 

VISCOUNT HALDANE; You say it was the magnitude. 
MR STUABT BEVAN: Yds. 
VISCOUNT HALDANE: Not so much the quality as the quantity. 
MR STUART BEVAN: Yes. the quantity. Before I go to your Lorddips 

judgment, may I read the arguments of my learned friend Mr. 
Newcombe and Mat hew on page 192. They appeared for the 
Attorney General of Canada, and it is interesting to see the 
points that were taken. "It was within the powers of the 
Parliament of Canada under sections 91 and lol of the British f 

North America Aot, 1867, to constitute the Board of Commerce" — 
VISOOUNT HAIDANE: What is section 101? 
MR DUNCAN: The establishment of Courts of Dominion jurisdiction. 
MR STUART SEVAN: "The Combines and Fair Prices Act dealt with 

public evils prevailing throughout the Dominion, not matters 
whioh were of a merely local nature, or otherwise oompetent to 
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any Provincial Legislature", eto (Reading to the words) "The 
criminal provisions were to be administered by Provincial 
Courts" and so forth — "within seotion 91, head 27 of the 
criminal law". 

Those are the arguments for the Attorney Genera J. 
for Canada. 

VISCOUNT HALDANE: Were all the points taken; was trade* and 
ocmmarae taken*-

• 

MR STUART BEVAN: Yes, trade and oommeroe, criminal law, and 
emergency. 

VISCOUNT HAIDANE: So that the three points were taken. 
MR STUART BEVAN: Yes, but the ocmment I make Is, that one of 
the points was not split into two, namely, emorgenoy,and the 
second point, whether that is right or wrong, still there 
ia the matter of Dominion wide interest which has really 

n passed out of the province of the Provincial Lagislature, 
/ Separately, as I respectfully submit, there is the argument 
^ -whioli I venturejto put a little earlier in the j/ay, that 

the considerations as applied to what Is a matter of Dominion 
interest, and what is a matter justified by the emergency 
of the case, are really stating the same points In two 
different ways. 

LORD ATKINSON: You 3ay it must have a wider extent, be abnormal 
in its grrfrgrarft nature, and so threatening or injurious in its 
operation. 

MR STUART BEVAN: Undoubtedly, I am obliged to your Lordship, 
that Is the way in which I desire to put it. 

The judgment of the Board was delivered by Lord 
t 

Haldane and is at page 193. Your Lordship having dealteg 
with the nature of the legislation says then at page 196: 
"In these circumstanoes the only substantial question whioh 
their Lordships have to determine is whether it was within 
the legislative oapaoity of the Parliament of Canada to enact 



the statutes in question". 
Then the next paragraph deals with the restrictions 

1 v empowered by the statute, 
LORD ATKINSON: The whole point of the judgment Is after referring 

to those oases, it says their Lordships do not find any 
evidenoe that the standard of necessity referred to has been 
reached. 

MR STUART BEVAN: I am coming to that. On page 197 Lord Haldane 
says: "The firstaquestion to be answered Is whether the 
Dominion Parliament oould validly enact suoh a law. Their 
Lordships observe that the law is not one enacted to meet 
special conditions in wartime. It was passed in 1919, after 
peace had been deolaredj and it Is not confined to any temporary 
purpose, but is to oontinue without limit in time, and to 
apply throughout Canada". The same observation oan be made 

with regard to the legislation in this oase: "No doubt the 

initial words of aeotion 91 of the British North America Aot 

confer on the Parliament of Canada power to deal with subjeots 

whioh concern the Dominion generally" eto (Reading to the words) 

"This result was the outcome of a series of well known decisions 

of earlier dates, whioh are now so familiar that they nedd not 

be oited". 

/27 



VISCOUNT HALDANE: Pausing there for a moment, what does that mean, 
that the regulation of trade and oommeroe did not by itself 
enable interference with subjeots specified in the enumerations 
of seotion 92, but, if there was anything under this head of 
seotion 91 whioh could interfere, such as Dominion companies, then 

C 
regulation of trade and oommeroe should be prayed in aid of the 
powers so conferred upon the Dominion. 

MR. STUART BEVAN: That I think Is. what it means, as is shown in the 
John Deere Plow case, where the judgment was delivered by your 
lordship. 

VISCOUNT HALDAHE: That was the oase of a company incorporated by 
the Dominion of Canada under the powers which are expressly 
given to it in seotion 91. under seotion 92 there are companies 

* 

with provincial objects. Is there anything about companies with 
non-provincial objects in seotion 91; I am not sure that there is. 

MR. STUART BEVAN: No, there is not. 
VISCOUNT HALDANE: Still, It is within their power, because there is 

no enumeration in seotion 92 of companies with non-provincial 
objects, and, therefore, they remain under peace, order and good 
government of Canada. 

MR. STUART BEVAN: May I read a passage from the judgment in the John 
Deere Plow case, whioh is reported in 1915 Appeal Cases, at page 
330. The passage I want to refer to is on page 340. 

VISCOUNT HALDANE: Perhaps we had better finish the Board of Commerce 
oase first. 

MR. STUART BEVAN: Yes, I will oome baok to the John Deere plow oase. 
On page 198 the judgment goes on: "For analogous reasons the words 
of head 27 of seotion 91 do not assist the argument for the 
Dominion. It is one thing to construe the words 'the criminal 
law, except the oonstitution of courts of criminal jurisdiction, 
but including the procedure in oriminal matters1, as enabling 
the Dominion Parliament to exercise exclusive legislative .power 
where the subjeot matter is one whioh by its very nature belongs 
to the domain of criminal Jurisprudence. A general law, to take 

S&2 
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an example, making inoest a crime, belongs to this olass. It is 
quite another thing, first to attempt to interfere with a class 
of subject"committed exclusively to the Provincial Legislature, 
and then to justify this by enacting ancillary provisions, desig-
nated. as new phases of Dominion criminal law whioh require a title 
to so interfere as basis of their application." 

VISCOUNT HALDANE: If that Is right, it is quite distinct. 
MR. STUART BEVAN: Yes, one gets that again in a later Judgment of 

this Board, in the Reciprocal Insurers oase. 
VISCOUNT HALDANB: That is Mr. Justice Duff's judgment? 
MR. STUArT BEVAN: Yes. "Por analogous reasons their Lordships think 

that seotion 101 of the British North Amerioa Aot, whioh enables 
the Parliament of Canada, notwithstanding anything in the Act, 
to provide for the establishment of any additional Courts for the 
better administration of the laws of Canada", etc., eto. (Reading 
to the words) "Such a oase, if it were to arise would have to be 
considered olosely before the conclusion could properly be reaohed 
that it was one which could not be treated as falling under any 
of the heads enumerated. Still, it is a conceivable case" — 
my friend says here, in this oase, and I contest it — "and 
although great oaution is required in referring to it, even in 
general terms, it ought not, in the view their Lordships take 
of the British North Amerioa Act, read as a whole, to be excluded 
from what is possible.", eto., eto. (Reading to the words) "But 
even this consideration affords no justification for interpreting 

.t1 
the words of seotion 91, sub-seotlon 8, in a fashion which', 
would, as wsb said in the argument of the other side, make.^xem 
confer capaoity to regulate partioular trades and businesBaRv" 

' ' ' , > \ VISCOUNT HALDANE: I have been wondering what there is to be shid. 
for distinguishing the present oase of the Lemleux Act from /that. 

• • ' ' I ' No doubt it was very important to pass the Lemieux Aot* and no 
doubt it was very Important to pass the Combines Aot, but, in tRe 

% \ oase of both, it looks as if the same reasons applied, excluding , 
the oase of an emergency and regarding them as ooming within p ^ 

• • . • ' M ' 
' ' \ 
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the jurisdiction of the provinoe. 
MR STUART BEVAN: Yes, I submit that concludes the matter. The 

Dominion wide importance of the matter oannot be minimised, because 
it was food, whioh was essential to the well being of the commun-
ity. Certain Provinces produced more food than others in Canada, 
and it may be that provinoial legislation was inadequate, or 
might be thought to be inadequate, 

VISCOUNT HALDANE: We Bhall hear Sir John Simon and Mr. Dunoan, but, 
so far as opening the faots to us, I do hot know ;what you pan 
open in the present instance anything further. There seems to 
be a considerable analogy between the reasons for the Combines 
Aot and the reasons for the Lemieux Aot. 

MR. STUART BEVAN: Yes, and the same oritioisms were directed to the 
legislation in the Board of Commerce oase by your Lordships' 
Board as must be directed, I submit, to the legislation in this 
oaae. 

not 
VISCOUNT HALDANE: In the Combines oase it was/a question of conven-

ience or expediency, but of emergenoy only. 
MR. STUART BEVAN: Yes. 
VISCOUNT HALDANE: But at the name time there was the diffioulty of 

distinguishing Russell v. The Queen. 
MR. STUART BEVAN: Yes, and your Lordship says: "It has been applied 

with reluotanoe ̂ 'and its recognition as relevant oan be Justified 
only after scrutiny sufficient to render it olear that the oir-
oumstanoes are abnormal.« 

VISCOUNT HALDANE: If Russell v. The Queen was to be taken literally 
to be right in the spirit as well as in the letter Mr. Dunoan 
would have a strong oase; the oase would have got him easily 
over the fenoe, if it had been all that it was onoe thought to be. 

LORD DUNBDIN: If Lord Watson had had Russell v. The Queen to deoide 
after his own oase he would have deolded it the other way. 

MR. STUART BEVAN: Sir Montague Smith said there were special faots 
whioh justified the oonolusion they oame to in that particular 
oase. Your Lordships remember how they likened drink to explosive: 
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and dangeroas noxious drugs. 
VISCOUNT HALDANE: Has Mr. Lawrence looked through the McCarthy oase 

to see whether anything was said about Hussell v. The Queen? It 
might be just as well to look and see whether their Lordships 
relaxed and let themselves go on Russell v. The Queen at any 
point. 

UR. STUART BEVAn: I have here the case of the Dominion Licence Aot 
1883 and 1884, in the Privy Council in 1885. 

VISCOUNT HALDANE: -Was I in that case? 
MR. STUART BEVAN: Yes, my Lord. 
VISCOUNT HALDANE: My recollection is that many things were said in 

the oourse of the argument, and one reason why the Board did not 
give judgment was that they did not want to say things in the 
judgment whioh were said In the argument. 

MR. STUART BEVAN: My friend Mr. Lawrenoe draws my attention to a 
trr ' • 

reference by Lord Davey,Aas he was, to the Russell oase: "What was 
the decision in Russell v. The Queen", eta., eta. (Reading to the 
words) "or carrying arms". 

LORD DUNEDIN: I do not see that that oarries you very far. Poison 
and armB are very bad things; so, aooording to this oase, is 
liquor; so here are trade disputes. 

MR. STUART BEVAN: Then Sir.Montague Smith says this: "That is the 
ground of the decision, that it did not fall.within any of the 
matters in section 92. Rightly or wrongly that is the decision." 

VISCOUNT HALDANE: He did not say it was orlminal law. 
MR. STUART BEVAN: No. Answering, if I may. Lord Dunedin, I should 

submit that the oiroumstanoes in the two oases are very different. 
The position in Russell v. The Queen was that the drink problem 
had become a very serious one, and the unlimited aooess to drink 
was as dangerous to the state as unlimited aooess to noxious 
drugs, and so forth. That was dealing with a state of things 
constituted by the drink position as it existed at the time of 
the legislation, and it may very well be that drink had been 
oarrled to suoh an alarming extent, and was being so gravely 



abused that Borne legislation was necessary in the Dominion 
interest. 

LORD ATKINSON: It is only when it is urgently required in the publio 
interest. 

VISCOUNT HALDANE: "Urgently" wants definition. 
LORD ATKINSION: There is no/other word.you oan use. 
VISCOUNT HALDANE: The life of the State must be in some way supposed 

to be in peril; perhaps it was in the liquor oase, but it must 
be imperilled in some way suoh as by war. 

MR. STUART BEVAN: Your Lordship says it is a question of publio 
interest. For "a question of publio interest" I should like 
to substitute "of dominion wide interest", because it is only if 
the interest is Dominion wide that the Dominion Legislature 
oan begin to think whether it has power to legislate. 

LORD DUNEDIN: I oan quite see that in the oase of a fanatioal tee-
totaler there 1b no question in the world that is so important 
as preventing me drinking a glass of be£r or whisky; but it is 
not everybody's view, and, if you do not look with extreme eyes, 
it is very diffioult to my mind to draw the distinction between 
the importance of having a general temperance system and the 
importance of having a general system for regulating trade 
disputes. 

MR. STUART BEVAN: The question that your Lordship puts to me Invites 
the answer that one must look at it with looal eyes, with eyes 
that know the locality and the needs of the situation in the 
partioular district. 

VISCOUNT HALDANB: Take the Blave trade. In the United States the 
Slave Trade existed only in certain States; it existed in three 
of the Northern States, but in all the other Southern States it 
did not, and it existed in the organised Southern States, but 
not in the new onee south of California. It was said slavery 
was Buoh aniniquity that the United States must put it down or 
go to war with the States that would not obey them. On the other 
hand the Southern States said: Slavery is an institution as old 
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as Christianity, and older, and it is within our rights. PreBider 
I Cleveland would not take the Northern view. He said; I am not 

i , r •. ; ' 
going to war on aooount of the ask slavery, "but I am going to war 
for the Union, and he drew a great distinction between the ques-
tion of slavery and the question of maintaining the Union. He 
never would admit that to put down slavery was a justifiable 
reason, and yet to a great many people in the North it was every-
thing. 

LORD ATKINSON: In the Hussell oase no evidenoe was given as to the 
extent to whioh intoxication was rampant; it was merely the 
existence of the possibility to get drunk. 

MR. STUART BEVAN: Now, I will go to the John Deere Plow oase, whioh 
is in 1915 Appeal Cases, at page 330. That deals very fully 
with trade and oommeroe. 

VISCOUNT HALDANE: The importance of this oase is that it was trade 
and oommeroe only. My reoolleotion is that the Dominion had 
power to incorporate companies with non-provinoial objects, 
Dominion companies they are oalled, and then we said the regula-
tion of trade and oommeroe enables them to make illegal any 
State regulation with regard to property and oivil rights whioh 
oonfliots Vith that. 

MR. STUART BEVAN: Yes. The passage is on page 340. It is referred 
to in your Lordship's judgment in the Board of Commerce oase. 
"Their Lordships find themselves in agreement with the interpre-
tation put by the Judicial Committee in Citizens Insurance Company 
v. Parsons on head 2 of seotion 91, whioh confers exclusive power 
on the Dominion parliament to make laws regulating trade. This 
head must, like the expression, 'Property and Civil Rights in the 
Province', in seotion 92, receive a limited interpretation. But 
they think that the power to regulate trade and oommeroeat all 
events enables the Parliament of Canada to prescribe to what ^ 
extent the powers of companies the objects of whioh extend to 
the entire Dominion should be exercisable, and what limitations 
should be placed on suoh powers. For if it be established that I 



the Dominion Parliament oan oreate suoh companies, then it 
heoomes a question of general interest throughout the Dominion in 
what fashion they should he permitted to trade." That is the 
passage your Lordship had in mind. I pray it in aid in another 
oonneotion. Your Lordship will remember that when I opened this 

9 ' " 
oase it put it to your Lordships on various grounds with regard 
to section 92, I relied not only on property and civil rights in 
the provinces, which is enumeration 13, but on enumeration 8 
"Municipal Institutions syf the Province.", and, having regard to 
this passage in the John Deere plow oase, at page 340, if it be 
established that the Dominion Parliament could oreate such 
companies then it becomes a question of general interest through-
out the Dominion in what fashion they should be permitted to trade. 
I respectfully desire to put it in another way with regard to 
Municipal Institutions. If it be established that the provinoial 
Parliament oan oreate municipal institutions, whioh is undoubtedly 
the oase here, then it beoomes a question of interest to the 
Provinoial Parliament in what fashion the municipal institutions, 
whioh they have created, and whioh they alone oan oreate, oan 
be permitted to trade. That is why I rely on the additional 
sax enumeration, that is a separate and independent point from 
property and oivil rights, the enumeration upon whioh I have 
appeared to rely more than the other, hut it is an important part 
of my argument. 

VISCOUNT HALDANE: The John Deere Plow oase says that regulation of 
trade and oommeroe oomes in when you have the power aliunde. 

LORD DUNEDIN: It is really a carrying out of the Railways oase. The 
power there was ancillary to railway legislation, and this power 
was ancillary to forming companies. 

MR. STUART BEVAN: Yes, my Lord, And so this power here is ancillary 
to the power of-the provinoial Legislature to oreate municipal 
institutions. 

(Adjourned to Thursday next at 10.30 a.m.). 

i 



• v-
IN THE PRIVY COUNIIL. 

j On Appeal frpm the appellate 
* Division of the SUFRELS COURT OF 
t • ONTARIO. 

9 

i Between: • 
TORONTO ELECTRIC COMMISSIONERS 

and i 
i ; SNIDER & OTHERS. 

and 

•'THE ATTORNEY GENERAL OF CANADA, & 
:THE ATTORNEY GENERAL OF ONTARIO. 

S E C O N D D A Y . 
Tuesday, 18th November, 1924. . • 


