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The facts leading up to the litigation out of which this appeal
arises may be briefly stated as follows :—On the 5th April, 1896,
one Jehangir Prashad Singh. the father of the first respondent,
mortgaged to the present appellant’s grandfather, Lala Ganpat Lal
(hereinafter termed the mortgagee) certain immovable property
forming part of the family property of an undivided Hindu family
(of whomi Jehangir Prashad Singh was the head)in order to secure
the pavment of a debt of Rs. 300. Tt is not now in controversy
that this debt was rightfully incurred by him as head of the
family in order to pay monies due to the Government in respect
of the family property, and that therefore he had full power to
mortgage or sell the said property in order to raise the funds
necessary for that purpose.

The money due on the mortgage was not repaid, and on the
27th July, 1901, the mortgagee instituted a mortgage smt against

~ the mortgagor and his two brothers, joining also as defendants
the two sons of the mortgagor, the elder of whom was one of the
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plaintiffs in the present action, Bindbasini Prashad Narayan Singh.
The other defendant was his younger brother who has since died
and whose interest is now represented by the plaintifi. These
two sons were joined by reason of their Deing interested in -the
family property inasmuch as the joint family was governed by
the Mitakshara Law.

In this suit the usual mortgage decree was made on the 20th
January, 1902, and in execution of this decree the mortgaged
property was sold on the 18th September, 1902. At this sale 1t
was purchased by the mortgagee. The sale proceeds were in-
sufficient to cover the mortgage debt, ®nd accordingly certain
other property belonging to the joint family was also sold in
execution of a personal decree which the mortgagee had obtained
against the mortgagor under Section 90 of the Transfer of
Property Act, 1882. This property was also purchased by the
mortgagee, who thereupon took possession of both properties.

On the 6th April, 1909, the first respondent and his brother
instituted the present suit against the mortgagee, joining as de-
fendants the mortgagor, and their uncle Mahindar Prashad Singh
(who has since died and is now represented in this sult by two
minors, acting by Partangir Prashad Singh, and Partangir Prashad
Singh. The two defendants Mahindar Prashad Singh and Par-
tangir Prashad Singh were the two brothers of the mortgagor
who had been joined as defendants in the original mortgage suit.

The plaint in the present suit as first framed contained very
wide allegations of fact, many of which have not been persisted in,
and claimed very extensive relief, including a claim that the
property should be handed over to the present plaintiffs, on the
ground that the mortgagees’ possession of it was and had always
been unlawful. But on the-7th August, 1909, the plaint was
radically amended, and it is this amended plaint which thereafter
formed the foundation of the action and has alone to be considered.

In this plaint the plaintiffs withdrew all objections to the
validity of the mortgage bond, and formally admitted that they
did not ““ object to the validity of the said bond and as to its being
binding upon them in this suit.”  Accordingly in the relief prayed
they raised no objection to the validity of the decree for sale granted
in the mortgage suit, but claimed a declaration that their right
of redemption had not been extinguished by it or by the sales that
had taken place under it or under the decree passed under
Section 90 of the Transfer of Property Act, 1882.

The ground upon which the plaintiffs based their amended
claim was that they were minors at the date of the original
mortgage suit, and that they should have been represented therein
by duly appointed guardians ad litem instead of being joined in
their own names as being majors. It is on the issue of fact as
to the age of the plaintiffs and the legal consequences thereof
that the decision in this case wholly turns.

The plaintiffs originally added a prayer that the sales that
had taken place under the decree should be set aside. But it
was pointed out to them that in such case they would have to pay




certain ad calorein Court fees, whereupon the plaintiffs elected to
strike out their prayer to set aside the sales,and accordingly were
not required to payv the fees in question.

At the hearing before the Subordinate Judge evidence as to
the age of the plaintiffs was adduced by both parties. In the end
the Subo:dinate Judge found in favour of the plaintifls on this
jssuc. though he has lett a note to the effect that the plaintiff who
gave cvidence before him and who was then according to his
cvidence 24 vears old. appeared to be a man of 30. It was of
cowse acdmitted that upon this finding the plaintiffs had not
heen effectivelv joined in the original mortgage suit, and that it
they had the vight so to be joined the suit was irregularly
constituted in that respect.

Before considering the conclusions of law of the Subordinate
Judge, it will be convenient to add here that on the appeal to
the High Court this finding of fact was supported, and their
Lordships sec no reason to doubt its correctness.

. Turning to the legal questions that thereupon arise in this case,
the appellant did not dispute the proposition that if a person
interested in mortgaged property, who should have been joined
as a party to a mortgage suit, but has not been so joined, comes
in before foreclosure or sale, he has all the rights of redemption
that his interest in the property gives him and may exercise them
notwithstanding the decree.

But the present case is a very difterent one. Here the third
party impeaches neither the debt nor the mortgage but, on the
contrary, admits that they are binding on him in this suit. He
admits that the mortgagor had the right to bind his interest in
the property by the mortgage and that he did so, and that the
debt was due and owing at the date of the mortgage decrec. Nay,
further, he does not seek either by his plaint or by his prayer
to impeach the mortgage decree itself, and he has deliberately
chosen not to impeach the sales that have taken place under
1t.  His claim is therefore in effect a claim to come in and
exercise a right to redeem the whole property without setting
aside either the mortgage decree or the sales.

The Judge of the Subordinate Court took the view that unless
the sales were set aside there could be no right to redeem. He held
that the father had the right to mortgage the familvproperty for the
debt in question and had done so, so as to bind the whole property,
mcluding the plaintifis” interest in it ; that on the mortgage money
being unpaid he had the right to sue the mortgagor and had done
so, and had obtained a valid decree for sale against hum of the
property mortgaged and had proceeded to sale thereunder in
the ordinary way ; that the plaintiffs who never represented the
family property could before sale have exercised such right to
redeem as thev possessed, though they could not at any time have
questioned either the mortgage or the decree made upon it. seeing
that it was for a lawful debt incurred by their father and chargeable
on the mortgaged property, but that the sale extinguished their
father’s right of redemption and in so doing extinguished their own,
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and that unless that sale were set aside they could not redeem.
He therefore gave judgment for the defendants.

An appeal from this decision was brought to the High Court
of Judicature at Fort William in Bengal. The learned Judges of
that Court agreed with the finding of the Judge of the Subordinate
Court on the question of fact, but took a contrary view on
the questions of law, and accordingly gave judgment for the
plaintifis. In their Lordships’ opinion these learned Judges
failed to appreciate the effect on the proceedings of the
altered plaint and thus misunderstood the real issues in-
volved in the action. The Subordinate Judge rightly says
that the plaintiffs do not “impeach the mortgage decree.”
Their pleadings show that they could not at any time have
done so and their prayer does not ask to do so. All that
they ask is to exercise their alleged right to redeem. And here
they have to face the fact that they refused to seek to set aside
the sales. Their Lordships have no doubt that while the decree
for sale stands and sale has taken place underit, the right to redeem
1s extinguished unless the sale be set aside. After the sale has
taken place the owner holds as purchaser,and is entitled to raise
all the defences that belong to him as such, and unless tlie claim
to set aside the sale is made in a properly constituted action and
properly raised in suitable pleadings in that action, the Court
cannot interfere with the possession which has been given him
by the purchase.

It follows therefore that the plaintiffs can no longer exercise
any right of redemption that they may have possessed, so that it
is not necessary to decide as to the extent of that right if they
had properly asserted it.

Their Lordships will therefore humbly advise His Majesty
that this appeal should be allowed and that the decree of the
High Court should be set aside and that of the Subordinate Judge
restored, and that the respondent here the plaintiff Bindbasini
Prashad Narayan Singh should pay the costs in the Courts below
and also the costs of this appeal.
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