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[Delivered by L.orp Parker oF WaDDINGTON.]

The questions which arise for decision on
this appeal are substantially questions of fact
only., Was Muhammad Kazim ever married to
Achchhi Bibi, and if so, when, and were there
any children of the marriage? There 1s no
doubt thar Mubammad Kazim left three
daughters by Achchhi Bibi him surviving, of
whom the plaintiff wus the youngest, and that
those three daughters, if legitimate, were
entitled to succeed to his property as co-heirs.
But the defendants to the action (the now
appellants) allege that they were illegitimate, or
alternatively that if the plaintiff was legitimate,
so also were her sisters, so that the plaintiff
was entitled to succed to one-third only of her
father’s property. The plaintiff (the now respon-

dent) alleges on the other hand that although
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her father and mother lived together as man and
wife for many years they were married about
1% years hefore she was born and not earlier,
that she therefore was his only legitimate child.

The plaintiff tendered in proof of the marriage
of her parents a deed said to have been executed
by Muhammad Kazim on the 11th April 1884, a
translation of which will be found at page 90 of
the record, and also the depositions of several
witnesses who deposed to the marriage cererﬁony
having taken place in their presence about the
same date. The Subordinate Judge was of
opinion that the deed was a forgery, and that
these witnesses were not telling the truth. The
High Court having before it additional evidence
of considerable importance came to a contrary
conclusion, holding that the deed was genuine
and that the marriage ceremony had been
performed as deposed to by the witnesses. ‘I'he
present appeal is from this decision of the High
Court.

The deed in question is a decd of dower. In
it Muhammad Kazim, who was a Mohammedan
of the Shia sect, declared that Achehhi Bibi had
been living with him for some years past, and
that he had contracted snula with her in the
beginning ; that owing to their mutual love and
affeetion he had long intended performing nilich
with her, but owing to certain circumstances, as
well as to the unwillinguess of <ome members of
his family, he could not do so; thai a suit was
recently instituted on his behall m which his
deposition was taken ; that in this deposition he
had not considered it advisable to admit his muta
with Achchhi Bibi; that she came to know ot
this, and Dy reason of it a disagreement took
place between them ; that as he had made up his
mind belore this to perform nileale with her, and
as 1t was also necessary to remove the disagrec-
ment between them, he had of his own free will
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and accord performed nikah with Achchhi Bibi
at a dower of Rs. 50,000, at a general meeting at
which raises and respectable residents of the
city were present ; hence he had executed that
deed as a memorandum of the dower and nikah
that it might be of use in time of need.

A mute marriage is, according to the law
which prevails among Shias, a temporary
marriage, its duration being fixed by agreement
between the parties. Tt does not confer on the
wife any right or claim to her husband’s property.
but children conceived while 1t exists are legiti-
mate and capable of inheriting from their father.
A nikah marriage is a religious ceremony, and
confers on the woman the full status of wife, and
children born after it are legitimate.

[f the deed in question be a genuine deed,
and the statements In 1t be taken as true, then
not only was there a nikah marriage between
Muhammad Kazim and Achchhi B3ibi at or about
the time of its execution, but their cohabitation
originated m a mute marriage. There is no
evidence as to the original term for which this
muta marriage was contracted, but such term,
whatever it was, may from time to time have
been extended by agreement, and in their
Tlordships’ opinion, if it be once proved that the
cohabitation originated 1n a imuta marriage, the
proper inference would, 1n default of evidence to
the contrary, be that the muta continued during
the whole period of cohabitation.

Besides the deed itself there is ample
corroborative evidence of the wnikah marriage
there referred to, if the witnesses called to depose
to the actual ceremony are treated as worthy of
credit. There is also some corroborative evidence
of the muta marriage.

After careful consideration of all the evidence
their Lordships have come to a conclusion that

they ought not to reverse the findings of the High
3. a86. Az
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Court as to the genuineness of the deed of dower
or the credibility of the witnesses who deposed to
the celebration of the mikah. The judges who
were parties to these findings have necessarily a
large experience in matters of this nature. The
Subordinate Judge had nomore opportunity than
they had of seeing and observing the demeanour
of the witnesses, and they on the other hand had
evidence belore them which was not hefore the
Subordinate Judge. No doubt, as pointed out
by the learned Counsel for the appellants, there
are good reasons why hoth the deed 1tself and the
evidence of the witnesses 1n questicn ought to be
looked upon witl suspicion aud scrutinised with
great care. 'Their Lordships do not think it
necessary to go into these reasons. It is enough
to say that, after serutinising the evidence with
the greatest care, they do not see their way to
disturb the findings of the Court helow.

There is, however, one matter which does not
appear to have been considered by the High
Court with the attention which it deserved, and
that is the question of the muta marriage. If the
deed he treated as a good and valid deed, and the
plaintiff’s witnesses as reliable witnesses, therc is
consicerable evidence that the cohabitation of
Muhammad Kazim and Achelihi Bibi commenced
in a mube marriage, and if this be s0 1n default
of evidence to the confrary, such wmarriage must
he taken to have subsisted throughout the period
which covered the conception and birth of the
plaintiff’s two sisters. These sisters would thus
be co-heirs with the plaintiff of their father’s
property. 1t is true that their claim as such is
statute barred, but the expiration of the period of
limitation would accrue for the benefit of the
defendants in the action (the now appellants),
and not for the benefit of the plaintiff (the now
respondent). In their Lordships’ opinion the
proper conclusion on the assumption that the
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nwikal marriage took place as alleged, was in
favour of a mute marriage having also taken
place, and of the legitimacy of the plaintiff’s
sisters, in which case the plaintiff was entitled to
one-third only of what she has recovered under
the order of the High Court. In their Lordships’
opinion the case should be remitted to the High
Court to be dealt with on this footing; the
order must be varied in this respect, with liberty
to either party to apply to the High Court to
vary the order as to costs; and there should be
no costs of this appeal which has in part suc-
ceeded and 1in part failed. And they will
hubly advise His Majesty accordingly.
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