Judgment of the Lords of the Judiciel Com-
mittee of the Privy Council on the Appeal
of Yeo Htcan Sew v. Abu Zafler Koreeshee,
Srom the Court of the Recorder of Ruangoon ;
delivered 24 Harch 1900.

Present at the Hlearing :

Loxp HoBHOUSF.
Lorp DAVEY.

Lorp ROBERTSON,
Sir Ricmarv CovUcH.

[Delivered by Sir Richard Couch.]

By a mortgage deed dated the 22nd of
October 1898 the Respondent in oconsideration
of Rs. 75,000 granted certain lands in Rangoon
to the Appellant subject to a proviso for
redemption by payment on the 22nd of October
1899 of Rs. 75,000 with interest after the rate
of Rs. 10 per cent. per annum computed from
the date of the deed and payable as thereinafter
provided. The mortgagor covenanted with the
mortgagee as {ollows :—

= 3. That the mortgagor will on the 22nd day of October
¢ 1299 pay to the wmortgagee the sum of Rx. 75,000 and will
also pay interest for the =amc after the rate of Ns. 10 per
cent. per annum computed from the date of these presents
“ And if the said snm of Rs. 75,000 shwll not be paid on the
said 22nd day of October 1899 then the mortgagor will pay
to the mortgagce interest thereon after the rate aforesaid
until the same shall be fully paid and satisfied and will pay
“ all such interest mouth by month on the 22nd day of cach
“ month succeeding that for which it ghall become due.

» 4. That if before the said 22nd day of October 1899 the
mortgagor shall make default in payment of the interest due
“ hereunder for one calendar month after becoming due thea
« in that case the principal sum of Rs. 75,000 and intere:t shall
thereupon hecome due and payable.”
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On the 13th of January 1899 the mortgagee
brought a suit against the mortagor alleging in
his plaint that the mortgagor had only paid
Rs. 200 for over two mouths as interest and
thercby failed to comply with the requirement of
Clause 4 of the mortgage deed and that the sum
of Rs. 76,508 was due for principal and interest
on the mortage and praying for an order to the
Defendant to pay that sum on a day to be
named by the Court and in default that the
mortgazed prewnises might be sold and the
proceeds applied in payment. .

The Defendant by his written statement
admitted the allegations in the plaint and sub-
mitted that the provision in Clanse 4 was a
penalty which the Plaintiff was not entitled to
enforce and that the suit was premsature. The
snit was tried by the officiating Recorder of
Rangoon who on the 16th of May 1899 dismissed
it. 1le held that the provision in Clause 4 did
not create a penalty in which their Lordships
agrec with him but as there was no covenant or
stipulation for payment of ¢ mesne interest” by
the mortgagor the suit was premature. The
mortgagee has appealed and the question to be
determined is whether the niortgage deed contains
such a covenant.

In Clause 3 the mortgagor covenants that he
will on the 22nd of October 1899 pay the
principal sum with interest computed from the
date of the deed, and if the principal shall not
be paid on the 22nd of October 1899 that he will
pay interest thereon after the same rate until the
principal shall be fully paid. Then follow the
words and ““will pay all such interest month by
“month on the 22nd day of each month
“ succeeding that for which it shall become due.”
According to strictly grammatical construction
“such ” would refer only to the interest payable
after the 22nd of October 1899, but it is capable
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of meaning the interest for the previous year
covenanted in the first part of the clause to be
paid, or it may be considered to mean intcrest at
the rate fixed. If it does not mean the interest
in the first part of the elause no part of the first
year’s interest would be pavable until the end of
that year although after that time the interest is
to be paid month by month. It is not reasonable
to suppose that the mortgagee would agree to this.
Then the introduction of the word “all’ is not with-
out significance. TIf the concluding words of the
clause were meant to apply only to the part which
immediately precedes them “all” is unnecessary.
Combined with ““such ” it helps to show what is
meant and that the clause should be read as onec
sentence andl not as if the first part Is separate
from what follows it. Clauses 4 and 9 of the
deed support this construction. Clause 4 assumes
that there is an obligation to pay interest before
the 22nd of October 1899. If there is not tliere
cannot be default before that day in payment of
the interest and the clause can have no operation.
Clause 9 which provides that if at any time either
before or after the 22nd of October 1899 the
interest due under the mortgage is in arrear to
the extent of Rs. 500 and unpaid for three
calendar months after becoming due it shall be
lawful for the mortgagee to sell the premises alsc
assumes that there is a covenant to pay interest
at some time during the first year otherwise the
interest could not be in arrear before the 22nd
of October 1899. The counstruction which their
Lordships put upon ‘‘all such interest’” makes
the different clauses in the deed consislent and
they are of opinion that the suit ought not to
have been dismissed. They will therefore humbly
advise Her Majesty to reverse the decree
appealed against and to order that wupon the
Defendant paying to the Plaintiff within six
months from the date of Her Majesty’s order




4

the sum of Rs. 75,000 the principal and Rs. 1508
thic interest due on the mortgage mentioned in the
plaint, together with the costs of this suit in the
Recorder’s Court as taxed by the Court,and further
intercst on the said principal at the rate of Rs. 10
per cent. per annmmn, from the date of instibution
of suit, viz., 13th January 1899 till payment, the
Plaintitf do rcconvey to the Defendant the said
mortzaged prenmises free and clear from all in-
cumbrances made by him, and do deliver up to
the Defendant all deeds and writings in  his
custody or power relating thereto ; but in default
of the Defendant paying to the Plaintiff such
principal, interest, costs, and further interest
as aforesaid, by the time aforesaid, that the
sl mortgaged premises be sold, and the money
to nrise by such sale be paid into Court, to the
end that the same may be duly applied in pay-
ment of what shall be [ound due to the Plaintiff
for principal, intevest, costs, and further interest
as aforesaid, and the balauce (if any) shall be
paid to the Defendant; but if the proceeds of sale
shall not be sufficient {for the payment in full
of such principal, interest, costs, and further
interest, then that the Defendant do pay to the
Plaintiff the amount of such deficiency with
interest thereon at the rate of six per cent. per
annum until such payment. The Respondent
will pay the costs of this Appeal.




