


 money, or its equivalent, in exchange for his silver, at a specified rate. It also appears to be an arrangement not 
uncommon, that the same bank which makes the exchange contract shall finance the goods, or, in other words, 
shall, in some shape or other, make advances to the merchants, upon the security of the goods.

In August, 1891, Mr. Talbot, the appellants' representative at Shanghai, and Mr. Forbes, the respondents' manager 
there, were introduced to each other, with a view to business, by Mr. Morriss, an exchange broker. They discussed, 
apparently on three occasions, the subject of exchange contracts, and also of financing the goods, Mr. Talbot 
intimating that the first of these matters was one within his control, whilst the second must be settled by the 
London office of the bank. On the 11th of August, the last of these occasions, Mr. Talbot agreed, pending 
negotiations, to give the respondents an exchange contract for £5000 without any condition as to financing goods, 
which on the following day was embodied in a contract note by Mr. Morriss as broker for the parties. As to that 
contract no question is raised in this case.

Between the 13th and the 31st days of August, 1891, both inclusive, the bank at Shanghai entered into nine 
separate exchange contracts with the company. The result of these contracts was, that the bank became bound to 
give the company the sum of £57,500 sterling in exchange for taels 255,938. 93c., the rates of exchange ranging 
from 4s. 5¾d. to 4s. 611d. per tael, the dates of settlement being various periods, from December, 1891, to May, 
1892. Upon the face of each of the contract notes there were written by the broker who made it "goods financed 
through Bank of China," or similar words.





of these causes to take place before himself, for the purpose of hearing and determining all questions raised in the 
pleadings "except the questions whether the conditions precedent (if any) which the Court may find, were to be 
performed by the plaintiffs in London, or elsewhere than Shanghai, were performed by the plaintiffs, and whether 
the performance thereof by the plaintiffs was excused by the defendants." At the trial, both parties led evidence, 
subject to that reservation, and thereafter it was adjudged that the company should recover from the bank the sum 
claimed in both actions, with costs of suit.

It was held by the learned judge who tried the cause, that the broker's contracts, upon which the actions were 
founded, were complete in themselves, and were not, as the bank maintained, determinable in the event, which 
occurred, of the company failing to make an arrangement with their London agency, as to the terms upon which the 
goods were to be financed. In that finding their Lordships concur. There is no evidence, either internal or external, 
that these contracts were subject to any suspensive or resolutive condition. It does appear that Mr. Talbot and Mr. 
Forbes did not entertain the same views of the import of the communications which passed between them at their 
meetings on the 11th of August and previous days. Mr. Forbes seems to have understood that arrangements for 
financing goods were to be independent of exchange, and were to be made with the London office of the bank, 
after contracts were completed in Shanghai. Mr. Talbot, on the other hand, was under the impression that no 
exchange contracts were to be made by him until the company had arranged terms of finance with his London 
office. But his own testimony shews that he gave an unqualified assent to the contracts in question, as made by





but to add a condition to the contracts of exchange embodied in these notes.

Having come to the conclusion that due compliance with their agreement to finance goods with the bank was a 
condition precedent of the company's rights to demand fulfilment of the exchange contracts, their Lordships were 
not, owing to the state of the record, in a position to dispose of the case by a final judgment. The company had not 
been allowed to lead proof of their allegations that they had done all that was incumbent upon them, in order to 
comply with the condition precedent, and their averments on that point were disputed by the bank. Seeing that the 
evidence which the parties were prepared to offer was to be found in London, their Lordships thought it right, 
instead of remitting the case to Shanghai, to allow a proof to be taken by commission. That was accordingly done, 
and parties were heard upon the question whether the company had or had not done everything that they were 
bound to do in order to fulfil their obligation to finance their goods through the bank.

In the view which their Lordships took, to the effect that the stipulation as to finance was a condition precedent, 
neither of the parties raised any controversy as to its true import. It may be convenient to indicate here the 
construction on which they were substantially in agreement, and from which their Lordships see no reason to 
dissent. The stipulation was meant to be one in favour of the bank, and for their interest; and the bank was under 
no absolute obligation to accept the duty of financing if they found the performance of that duty proved to be 
incompatible with their business engagements. If the bank did not desire to undertake the duty, they were bound to 
give reasonable notice, so as





on the other hand, appear to have acted on the true construction of the contract, and to have recognised the fact that 
they as well as the bank were placed by its terms under a mutual obligation to settle reasonable terms for the 
financing of their goods.

The bank were by no means precipitate in breaking off the negotiations; and, had exchange rates risen, it does not 
appear to their Lordships to be improbable that they would have ultimately arranged terms of finance. But the bank 
never receded from the position which they originally took up, and to which they adhered in their defence to this 
action, that they had the option to determine whether the exchange contracts should come into existence or not, by 
their agreement or refusal to finance goods. Towards the end of November, 1891, the bank at length resolved to 
adopt the latter of these alternatives. On the 26th of that month Mr. Talbot, their agent in Shanghai, made this 
communication to Mr. Forbes, the representative of the company in that city: "A telegram from the head office of 
this bank states that, inasmuch as no arrangement had been made there up to the 20th instant in connection with 
goods to be shipped to Shanghai on your account, the conditional settlements of exchange for forward delivery are 
void." To that intimation Mr. Forbes replied by letter of the 27th of November, in which he notified the fact that, 
owing to the refusal of the bank in London, his company had been compelled to pass their drafts for goods ready 
for shipment through other banks, and added: "I understand that your London office intend their refusal to apply to 
all contracts made with you; but I wish to say that, as a large part of the goods has still to come, we are prepared to 
send such goods through your bank in accordance with our contracts." The 






