


 support of the application he declared that there was no person in possession or occupation of the said lands 
adversely to his estate or interest therein, and (in general terms) that there did not exist any fact or circumstance 
whatever material to the title which was not thereby fully and fairly disclosed to the utmost extent of the applicant's 
knowledge, information, and belief. On the 12th of May, 1887, the present appellant duly lodged a caveat against 
the land being brought under the provisions of the Act; but she did not take any proceedings to establish her title to 
the land or apply for an injunction restraining the Registrar General from bringing the land under the provisions of 
the Act. The appellant denied the title of the respondent on the allegation that Isabella Sheehan, the former wife of 
the testator Cornelius Sheehan, died in his lifetime, and that the testator had subsequently married again and 
thereby revoked his will, and she further alleged that she and those through whom she claimed had acquired a title 
to the land by possession under the Statute of Limitations .

On the 1st of November, 1887, and more than three months after the lodging of the caveat the respondent, in 
pursuance of sect. 21 of the Real Property Act (Amendment Act), stated a case for the opinion and direction of the 
Supreme Court, and the same was duly filed. On the 4th of November, 1887, the respondent applied for and 
obtained an order of the Court directing the appellant to state and file a case on her behalf, and in compliance with 
such order the appellant, on the 18th of November, 1887, stated and filed a case accordingly. The respondent took 
no steps to have issues settled, or to have the case set down for argument before the Court, or to obtain the decision 
of the Court on the questions thereby raised between the parties, and in fact the respondent, having obtained 





 obtained from the Court having jurisdiction in the matter."

"After the expiration of three months from the receipt thereof every such caveat shall be deemed to have lapsed 
unless the person by whom or on whose behalf the same was lodged, shall within that time have taken proceedings 
in any Court of competent jurisdiction to establish his title to the estate interest lien or charge therein specified, and 
shall have given written notice thereof to the Registrar General, or shall have obtained from the Supreme Court an 
order or injunction restraining the Registrar General from bringing the land therein referred to under the provisions 
of this Act."

In sect. 4 of the Amending Act (41 Vict. No. 18) it is provided:— 

"Where any caveat against an application to bring land under the principal Act shall have been lodged in pursuance 
of the twenty-first section by any person (hereinafter called the caveator) claiming such land or a portion thereof or 
an interest therein adversely to the applicant, it shall not be necessary for such caveator to take proceedings in any 
Court to establish such claim, but the applicant may state a case for the opinion and direction of the Supreme Court 
upon the matter, and the caveator may apply to the said Court for an order on the Registrar General as provided by 
the twenty-third section to restrain him from proceeding until the further order of the Court. And the Court may 
make such an order and may in its discretion direct the caveator to lodge in the Court on or before a certain day a 
case on his own behalf, stating whether he claims in his own right or under another person, together with such other 
particulars (if any) as the Court shall think fit to order, and the 





 obtaining an order upon the appellant to state her case, both which steps assumed and proceeded on the assumption 
of the continued existence of the caveat. In holding that it was competent for an applicant to waive the lapse, their 
Lordships do not understand that they are differing from the learned judges in the Court below. In Phillips v. 
Martin 1 the facts were very similar to those in the present case, with the addition that issues had been settled on 
the cases stated, and had been tried by a jury who found against the applicant, and proceedings had then been taken 
unsuccessfully for a new trial ending in an appeal to this Board. In the course of his judgment on that case the 
Chief Justice said: 

"Here there is abundant evidence of waiver, and it is quite clear that a man may by his conduct waive a provision 
of an Act of Parliament intended for his benefit. The caveator was not brought into Court in any way until the 
caveat had lapsed. And now the applicant, after all these proceedings have been taken by him, after doubtless much 
expense has been incurred on the part of the caveator, and after lying by and hoping to get a judgment of the Court 
in his favour, asks the Court to do that which but for some reasons known to himself he might have asked the Court 
to do before any other step in the proceedings had been taken. I think he is altogether too late. It is to my mind a 
clear principle of equity, and I have no doubt there are abundant authorities on the point, that equity will interfere to 
prevent the machinery of an Act of Parliament being used by a person to defeat equities which he has himself 
raised, and to get rid of a waiver created by his own acts."

Their Lordships agree with these observations of the chief Justice, and think that 






