Judgment of the Lords of the Judicial Com~
mitiee of the Privy Council on the Appeal of
Mussummat Durga Choudhrain v. Jawahir
Singh Choudhri, from the Court of the Judicial

Cammissioner, Ceniral Provinces; delivered
256¢th April 1890.

Present :

Lorp MACNAGHTEN.
S1in BARNES PrACOCK.
Sz Ricmarp CoucH.

[Delivered by Lord Macnaghten.]

This is an appeal against a decree of the
Judicial Commissioner of the Central Provinces,
passed on second appeal, affirming a decree of
the Commissioner of the Nurbudda Division,”
which had reversed a decree of the Assistant
Commissioner of Narsinghpur.

The appeal comes before this Board with the
usual certificate from the Judieial Commissioner,.
to the effect that it involves a substantial
question of law.

The Judicial Commissioner on second appeal
had no jurisdiction to rehear the case on the
merits. The only grounds on which a second
appeal can be brought are stated in Section 584:
of the Civil Procedure Code, Act XIV. of 1882.
They are these :—

““(a) The decision being contrary to some

~specified law, or usage having the
- force of law.

“(5) The decision having failed to' determine-

some material issue of law, or usage

having the force of law,
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“(c) A substantial error or defect in the pro-
cedure as prescribed by this Code or
any other law, which may possibly have
produced error or defect in the decision
of the case upon the merits.”

In Sub-section (a) the word ¢ specified”
obviously mesns specified in the memorandum
or grounds of appeal. _

At the outset of the argument their Lordships
were informed that, according to Indian autho-
rities, the appeal might be supported under Sub-
section (¢), if it did not fall within Sub-section
(«), but they were told that it was impossible to
state the point intended to be raised without
going into the facts of the case.

The facts are few and simple. The Appellant,
who was Plaintiff in the Lower Court, is the
widow of the younger son of one Beni Singh,
who died in 1876. The suit was brought to
establish her right to certain villages which had
been in her husband’s possession and registered
in his name, but which after his death in 1883
were registered in the name of his elder brother,
the Respondent Jawahir Singh.

The Appellant’s right as heiress to her husband
depended upon her establishing that a partition
of the family property had taken place in the
year 1857.

It was not disputed that Beni Singh did make
a division of the family property in 1857 between
himself and his two sons. The Appellant con-
tended that this division was an absolute
partition. The Respondent maintsined that it
was merely a convenient arrangement for the
purposes of management.

In support of the Appellant's ‘case witnesses
were produced who deposed te cemversations
alleged o have taken place at the time of the
division of the property. iA copy of a petition
was put in, purporting to proceed from Beni
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Singh, but not signed by him, which was filed
in the Revenue Court in October 1864, and
which contained this sentence,~—* It is now five
“ or six years since I divided the villages between
“ my sons.”” Moreover, it was proved that the
father and the two sons kept separate ac-
counts with the same native banker, and lived
separately.

On the other hand, it appeared that in 1864,
at a settlement, when the investigation into
proprietary rights was made, neither the Re-
spondent nor the Appellant’s husband set up
any claim to any part of the property. Beni
Singh claimed to be solely entitled, and the
Settlement Officer awarded to him and to him
alone proprietary rights in the whole estate.
From 1864 to 1878, when Beni Singh died, the -
estate was entered in' the Collector’s register as
Beni Singh’s property.

The Assistant Commissioner found in favour of
the Appel.lant that the property was partitioned

in—1857— Prom this finding the Respondent =
appealed, relying mainly upon the following
grounds of appeal :—

“ 3. That the property being ancestral, and
there being no deed of partition to prove that a
partition was effected in Sambat 1914, i.e., about
1867, A.D., the Court ought to have held that
no partition was effected.

“ 4., That the oral evidence produced by the
Plaintiff to prove partition is utterly worthless
and unreliable.

“ . That the entry of Beni Singh’s name as
sole proprietor of the villages in the Settlement
Records, and his name appearing in the jama-
bandis till his death, conclusively disprove the
statement of the Plaintiff that a complete
partition of the villages was effected in Sambat

1914,
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“ 6. That Beni Singh not having mentioned
anything about the partition alleged by the
Plaintiff at the time of the settlement, and his
subsequently bringing rent suits in his own
name and signing the rent receipts of the tenant,
disproved the partition alleged by the Plaintiff.

7. That the Lower Court ought to have re-
jected the copy of a petition dated the 12th of-
October 1864, filed by the Plaintiff, and alleged
by her to have been presented to the Settlement
Superintendent as being not proved, and there-
fore not admissible in evidence.

. . . *

“¢ 10. That the Lower Court was wrong in hold-
ing that the Defendant, living separately and
having separate dealing, established partition.”

The judgment of the Commissioner, so far
as materinl for the present purpose, was as
follows :—

¢ The facts of the case are stated in the Lower
Court’s judgment. On the pleas, which were
very fully argued on both sides, I find as

follows —
™ * * *

““ Plea 3. This plea also is, I think, sound. - I
agree with Appellant’s pleader that the burden
of proving partition fell on Plaintiff, and that
Plaintiff quite failed to prove it. The settlement
proceedings alone, in my opinion, disprove it,
while oral evidence as to an event 29 years old
is of little weight, and there is absolutely no
documentary evidence.

“ This disposes of pleas 4, b, 6.

“Plea 7. I agree in this plea. The document
was not trustworthy, and there was no trust-
worthy evidence about it.

» % » L]

‘ Plea 10. This plea is also sound, and in ac- -

cordance with common custom.”
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Having stated the facts of which a summary Las
been given, and having read the Commissioner’s
judgment, the learned Counsel for the Appellant
proceeded to argue that it was open to the
Judicial Commissioner, and therefore open to
their Lordships, to review the Commissioner’s
finding, on the ground that his decision involved
or amounted to a substantial error or defect in
procedure.

In support of this view Counsel referred to
several authorities in India, of which the most
important are Futtehma Begum v. Mohamed
Ausur, I. L. R., 9 Cale,, 309, and Nivath Singh
v. Bhikki Singh, I. L. R., 7 All, 649. In the
former case the judgment of the Court contains
the following passage :—

‘It is not the ordinary course of procedure for
this Court to interfere in second appeal with any
findings of fact which have been arrived at by
the Tower Appellate Court; but we are well
within the scope of the authorities in holding
that where the Lower Appellate Court has clearly .
misapprehended what the evidence before it was,
and has thus been led to discard or not give
sufficient weight to important evidence, and to
give weight to other evidence to which it is not
entitled, and has thus been led not into any mere
accidental mistake, but totally to misconceive
the case, this Court may interfere.”

These observations were cited with approval
in the Allababad case, where the Full Bench
(diss. Petheram, C. J.) apparently came to the
conclusion that an erroneous finding of fact
under similar circumstances might be treated
as an error or defeot in procedure within the
meaning of Seotion 584.

The learned Counsel for the Appellant con-
tended that these rulings covered the present
case. The Lower Appellate Court, it was said,

had clearly misapprehended the effect of the
60601. B
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settlement proceedmgl in 1864; undye we;ght had
been attaohed to thp regmtratlon in Benl Singh's.
sole name’; the oral endence had been. wholly dl,s-
ca.rfletl suﬂiclent ~weight | ha,d not. been given. tg.
the 1mportarit sta.tement m,,BenirS,}pgh &, petition,..
or to the se al;ate deahngs of hgs two sons; the .
Court had thus been led to m,lspop,cewe, the, case.
entlreiy a.nd to fmd for the Defendant when
the ﬁndmg should hiave been for the Pla.mtlﬁ

It would be an unproﬁtableﬁ ta.sk to. inguire
how far th1s contentlon. is. well fqunged because
theu- Lordshrps ca,nnot aceept the rulings of the
ngh Courts o Calqutta and Allshabad a3 a.
correct statement of the law Nothmg can be
clearer than the &eclaratxon in the Civil Pr;),-r
cedire Code that mno second appeal will le:
except on the grounds spemﬁed in Section 684.
No Court in Indla. or elsewhere ha.s pqwer to:
add to or enia.tge those grounds. It is alwayg
de,ngerous to pa.raphra.se an enactment, and not;
the less. so. if the enaotment is perhaps ngt
altogether happlly expressed Theu' Lordships:
therefore will not attempt to translate into other.
words the language of Seotlon 584, It is enough.
in the present ocase to say thp.t 8N erroneous
ﬂndmg of factisa different thing from, an error.
or (iefect in procedure, and that there is: noa.
Jurlsdmtiorr to entertain a second appeal on the..
ground of an erroneous hndmg of fact, however:
gross_or mexcusabfe the error ma,y seem to be.
Where there is no error or defect m ‘the _pro-,
ceaure, the ﬁndm of the Frrst fpel.lgte Coyrt.
upon 8 questxon %fa,ct s fingl, it txha.t Court had
before it ev1dence roper for its consideratjon in ..
support o§ the ﬁndmg Awangagnenga;;; GChoy-,
dhirani o. 'I‘npura Soondhri Cl_;owdram, L.R., 14,
I A,101; Perta.b Ohunder hose V.. hen
Puslialt, L, B, 18, 1, Ay ﬁ{q He w.

ety Lordshlps‘ are 1na lé to dl.apqse of the,
oase, without expressing their regret that: the.
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Commissioner should have dealt with the
matters before him in so meagre a fashion,
They have no reason to doubt that all the
evidence was fully and duly considered by him,
but they cannot help thinking that a judgment
more carefully expressed might have prevented
an idle appeal.

Their Lordships must also express regret that
the Judicial Commissioner having rightly treated
the case as one depending enfirely on issues of
fact which he had no jurisdiction to review,
should yet have felt himself constrained by
authority to give a certificate to the effect that a
substantial question of law was involved in the
appeal.

Their Lordships will humbly advise Her
Majesty that the appeal ought to be dismissed.

The Appellant will pay the costs of the
appeal.







