Judgement of the Lords of the Judicial Committee
of the Privy Council on the Appeal oy
Dharani Kant Lahkiri Chowdhry v. Kristo
Kumari Chowdhrani and another, from the
High Cowrt of Judicature at Fort William,
in Bengal; delivered 6th March 1886.

Present :

LorD BLACEKBURN.
LoD MONKSWELL.
Lorp Hosrouse.
Sir Ricmarp CoUcH.

At a sale on the 6th of September 1871, in
execution of a decree against one Goluck Nath
Chowdhry, the original Appellant Tarini Kant
Lahiri Chowdhry, who has died during this
appeal, became the purchaser, for Rs. 61,100,
of whatever right, title, and interest Goluck
Nath had in 12 gundahs out of a share of
1 anna 15 gundahs of the zemindary No. 144 of
pergunnah Sherepore in the zillah Mymensingh,
and received the sale certificate of the Court,
dated the 30th November 1871. It does-not
appear that he took any steps upon this purchase
to obtain registration of his name, but upon
Srimati Chowdrani, the widow of Goluck Nath
(he having died in the meantime), making an
application, under the Bengal Act VII. of 1876,
to the Deputy Collector of Mymensingh to have
her name registered in respect of the three-
gundahs share of the 1 anna 15 gundahs, he
objected, on the ground that she had no share in

the estate, and was not entitled to registration.
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The title of Srimati was said to be founded on a
purchase by her, at a sale on the 9tb of June
1842, of the three-gundahs share, part of 12
gundahs of which her husband Goluck Nath
was then the proprietor, by the Collector of
Mymensingh, in satisfaction of a claim of the
Government against Goluck Nath as surety for
one Jugal Kishore Sen, who was employed in
the Mymensingh Collectorate. The Appellant
contended that this purchase was a benami
transaction, and that Goluck Nath was the real
owner of the three gundahs when the sale to
him was made. The Deputy Collector rightly
refrained from deciding that question. He
found that Srimati, subsequently to her purchase,
obtained registration of her name as proprietress
jointly with the other proprietors, but did not
find the date of it more precisely. He found
that the ijardar, who will be referred to after-
wards, was in possession for her, and that her
name was in the previous register of proprietors,
and ordered her to be registered as proprietress
of what he described as equivalent to the three-
gundahs share. This order was made on the
28th February 1878, and in consequence of it
the present suit was instituted, on the 27th of
February 1879, by the Appellant against Srimati
and her son Hurro Coomar Chowdhry. The
plaint prayed that the Plaintilt’s title to the
three gundahs might be declared, and his name
be directed to be registered in respect thereof.
The written statement of Srimati stated that she
made the purchase hond fide, and really for
herself, with the money of her own fund and
own stridhan.

Goluck Nath was the son of Rama Nath, one
of five brothers, each of whom had a share of six
gundabs in the estate. On the death of Rama
Nath Goluck Nath became entitled to his
six gundahs. He afterwards inherited the six
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gundahs of one of his uncles, and, being thus
entitled to twelve gundahs, became surety for
Jugal Kishore Sen, and pledged one fourth of his
then share in the property. This fourth was the
three gundahs sold on the 9th of June 1842. Sub-
sequently Goluck Nath inherited the share of
another uncle, and he then sold a twelve-gundah
share to one Shib Dyal Tewari, and, upon the
same date, he and his wife Srimati exccuted,
in favour of Shib Dyal Tewari, an ijara, or
usufructuary mortgage, of a further six gundah
share for the period of 26 years. The date of this
ijara is the 6th December 1859. Its not having
expired when the suit was brought is the reason
that the plaint prayed for a declaration of title
only and not for possession. After this sale and
mortgage Goluck Nath inherited the share of
another uncle, and thus, at the time of the exe-
cution sale in September 1871, there were twelve
gundahs, of which Goluck Nath was clearly
entitled to nine, and the remaining three are the
subject of the present suit.

The certificate of the sale on the 9th of June
1842 states that the property was purchased by
Doorga Pershad Roy, the mokhtar of Srimati
Chowdhrani, of Girda, in pergunnah Sherepore,
for the sum of Rs. 560 ; and that on payment of
the earnest money a proceeding was passed by the
Dacca Commissioner, on the 15th July 1842,
sanctioning the sale, and thereupon the said
purchaser paid the whole amount of the pur-
chase money into the public treasury. The
evidence for the Plaintiff was that Doorga
Pershad Roy, who had died before the trial, was
the servant of Goluck Nath and served him as
naib, and was said by Hurro Coomar Chowdhry
not to have been his mother’s servant before the
sale, that the earnest money, about 100 or 125
rupees, was paid to Doorga Pershad by Goluck
Nath, that Goluck Nath paid the purchase money,



4

and borrowed if from Madari Lal Bajpai and
gave a bond for it. Madari Lal, who was
living, and was said to have a house in Rae
Bareli, was not called. A witness also deposed
that Nobo Coomar Chowdhry, a cousin of Goluck
Nath, who was present at the sale and purchased
other properties, told Goluck Nath to keep this
property. There were several suretres whose
property was sold at the same time. The
evidence of Srimati herself, who was examined
as a witness, was that Doorga Pershad Roy pur-
chased for her, and she paid the purchase money,
that she gave him Rs. 1,000 out of Rs. 3,000
which she had from presents on the occasion of
her marriage and money her mother-in-law left
ber. She said that she did not tell her husband
anything about the auction sale, she did nof. tell
him she would purchase the property, and he did
not tell Ler anything about the purchase of that
property. She was about 23 or 24 years of age
when her mother-in-law died, which was about a
year before. She was supported in this account
of the transaction by two of her witnesses. The
Subordinate Judge, a Hindu, who found that the
purchase was a benami one, said it was unlikely
and incredible that she, a purdah-nashin lady in
a Hindu family, and the wife of a respectable
zemindar, should herself bring the money and
give it to an officer, that therc should have been
one or two unconnected persons present, and that
they witnessed that fact. The High Court, on
the contrary, were of opinion that the story told
by the Plaintiff’s witnesses of the manner in
which Goluck Nath supplied the money with
. which the purchase was made was ““ not in itself
“a very credible one,” and they said that the
impression which the evidence left upon their
minds was that Srimati had funds of her own,
and that with a portion of these funds this share
in the property was purchased. In this conflict
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of opinions their Lordships are disposed to prefer
that of the Subordinate Judge, who saw the
witnesses, and would be better acquainted with
the habits of Hindu ladies than the Judges of
the High Court could be.

There is, however, an important fact which
the High Court does not appear to have noticed.
It has been seen that the sum paid for the three
gundahs was Rs. 560. Srimati in her deposition
said that the income of the property purchased
by her at the auction sale would be Rs. 700 or
800 a year, exclusive of the sudder rent. The
Defendants put in evidence an attested copy of
a bond, dated the 21st of February 1855, by
which Srimati mortgaged to Shibdyal Tewari
one gundah out of the three for a loan of
Rs. 4,500, stated to be taken by Goluck Nath
and herself. This would give to the three
gundahs at that time a mortgage value of
Rs. 13,500, It appears to their Lordships that
this mortgage is also some evidence that Goluck
Nath was the real owner.

On the 30th March 1855 Shibdyal Tewari ob-
tained a decree upon this bond against Goluck
Nath and Srimati for Rs. 4,938 for principal,
interest, and costs. On the 12th of November
1859, Srimati executed a mokhtarnama, in which
it is stated that having received Rs. 7,795, in-
clusive of costs and interest due to Shibdyal
Tewari on this decree, and Rs. 26,205 in cash
for payment of the debts of other creditors, she
appointed her son, Huro Coomar Chowdhry,
mokhtar, on her behalf for the purpose of
granting a temporary ijara, together with her
husband, to the said Tewari, of her three
gundahs, and three out of the six obtained by
her husband by right of inheritance from his
uncle, Gopinath Chowdhry, at an annual rental
of Rs. 1,760 14 annas. This shows a value of

the three gundahs slightly in excess of that
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before given. The ijara was executed accord-
ingly, and is dated the 16th December 1859,
there being to it a schedule of nankar lands
which were excluded from it. There is no
evidence what the debts of other creditors were,
whether of Goluck Nath or of Srimati. Their
Lordships think it is improbable that if Srimati
had become the owner of the three gundahs as
her stridhan, and had incurred debts which had
to be paid by borrowing money, she would not
have made a separate mortgage of her three
gundahs. If she were not a benamidar the
transaction is a singular one, if she were it is
explicable. It seems more probable that the
debts were Goluck Nath’s, and Srimati joined in
the mortgage because she was the apparent
owner. The difference between the price paid
for the three gundahs in 1842, and the value is
very significant. There is n6 evidence of what
happened at the sale, what biddings there were,
or how the property came to be sold for so small
a sum. It appears to their Lordships incredible
that Goluck Nath allowed this, which was a
fourth of the ancestral property he then had, to
be purchased by his wife on her own account,
and to become her stridhan, with the incidents
belonging to such property.

As to the evidence of possession, the registry
of Srimati’s name, whenever it took place, is of
no value, as it would follow the sale certificate ;
and rent suits would be properly brought in her
name jointly with Goluck Nath, as was done in
the suit, the decree in which is in the record.
The witnesses to possession cannot be relied
upon. The Subordinate Judge said that evidence
of some of the Defendants’ witnesses with regard
to this was clearly tutored and false, and the
High Court say they think there is as good
evidence on one side as on the other.

It was argued for the Respondents that the
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Appellant claimed to be registered for the first
time in February 1878, and that he might have
taken proceedings with regard to the nankar
lands before then. It does not appear that he
could have been registered separately for those
lands. The point was not taken in the Lower
Courts, where an explanation of his not doing so
might have been given. As to the six gundahs
included in the ijara, it is clear, from the judge-
ment of the Deputy Collector before noticed,
that a claim to be registered in respect of those
would have been unsuccessful. In fact, the
Appellant did not, in February 1878, claim to
be registered. He only objected that Srimati
was not entitled to registration. She admitted
in her evidence that he was in possession of the
other six gundahs, but whether his name had been
registered in respect of them did not appear.

Their Lordsbips have not been unmindful that
this is an inquiry into the nature of a transaction
which took place so far back as 1842, but until
the Appellant’s purchase no occasion had arisen
for the inquiry. There was not any opposition
of interests between Goluck Nath and his wife,
and the Appellant brought his suit without sub-
stantial delay after he found his title challenged.
Moreover, though some evidence has been lost
which might have been material, there still
exists one of the co-sureties, and what is more
important Srimati herself is living, who, if her
story be true, was the leading actor in the
acquisition of the property by herself.

Their Lordships bave to decide between the
conflicting decisions of the Lower Courts on a
question of faet. They think the reasons given
by the High Court for its decision are not satis-
factory, and their consideration of the evidence
in the case has brought them to the same con-
clusion as the Subordinate Judge. They will
therefore humbly advise Her Majesty to reverse
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the decree of the High Court, and to decree that
the appeal to that Court be dismissed with costs.
The Respondent will pay the eosts of this

appeal.




