Judgment of the Lovds of the Judicial Commitlec of
the Privy Council on the Appeal of Baboo Gunga-
pershad ~. Movjee Lall, from the High Courl of
Judicature at Fort William in Bengal ; delivered
July Hth, 1871,

Present :—

Sk James W. Convie.
Sk JosepH NAPIER.
Lorp JusTICE JAMES.
T.orp Justice MELLIsiL

Siz Lawrence PrrL

THIS is an action en a Bond which was given
accompanied by a mortgage, and it also sceks 1o
set aside a subsequent sale by the Defendant, who
granted the bond of the property mortgaged to his
wife : and the defence wus that the bond was
forgery, and was never executed by the Defendant.
The Principal Sudder Ameen, the first Judge who
heard it, and who alzo heard the witnesses; came
to the conclusion that the bond was executed. The
High Court came to & contrary eonclusion; amd
their Lordships have to defermine on which side
the eyidence really preponderated, and with which
of the two Judgments they agree.

Now the signature to the bond was in the first
instance proved by the Pluintiff, by two of the ar-
testing witnesses, and by the mooktear who wrote
the bond and framed it. The Defendant denied
that it was his signature, but he did not call any
evidence at all to prove that the bond was not in
his handwriting, neither did he produce any of his
undonbted signatures, in order that the Court
might have the opportunity of comparing the dis-
puted signature on the bond with his admitted sie-
natures. Therefore, as far as depends on the direet
evidence whether the bond was genuine or not, the
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evidence on the part of the Plaintiff in support of
the genuineness of the hond appears very greatly to
preponderate, because there is the eyidence of the
attesting witnesses, and of the person who drew
it; and there is mothing against it but the evi-
dence of the Defendant himself.

But then the ecircumstances under which the
bond was alleged to be executed have to he consi-
derod, for the purpose of seeing whether it is pro-
habile that such a bond should be exeented or not.
It appears that there were two sons of the De-
fendant who ecaried en business; one of them
appeats to have been not more than fiftéen years of
agoat the time of the trial of the suit, and therefore
hemust have been very considerably younger at the
time when the bond was executed; and as re-
spects the other son, it appears that he admits
that he had no money of hiz own at all, and
that all the money he had he procured from his
father. There is some further evidence given as
to what had happened in other suits, which may
tend to prove that the Defendant was a partner
in the house of his sons, or rather, in faet, that
he was carrying on business in his son’s name.
The High Court appear to have believed that; at
least they say that they do not come to any con-
trary conelusion on that part of the ease. Then it
appears that the sons, or the house of business,
were unquestionably in some difficulties at the time
when this bond was given; and it also appears
that one of the brothers of the Plaintiff had mar-
vied a daughter of one of the Defendants. Then
the bond is given for two separate debts; one a
debt of s, 25,000, due to the first Plaintiff, and
another, o debt of Rs. 5,000, due fo the seeond
Plaiutiff. The first strong corroboration on the part
of the Plaintifi’s case was the enfries in the books
of the Defendant’s two sons, and these unquestion=
ably prove beyond all question that these fwo
debts of Rs, 25,000 and Rs, 5,000 were due, and
therefee there is no doubt that there was an actual
debt of Rs. 30,000. They add up these two sums
whiel: ure entered in the eash-look—** amount due
‘o you Rs, 25,“00, besides which there is due to
“JMus odun Tall Rs. 5,000, in all Bs, 30,000;™
and then it mentions the date, which is the same
date a+ the date of the boud; then it states the
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inferest, and then it states Rs, 100 for € rungaper-
shand’s paper. The sums of principal are adided
together, and the two sums of interest and the sum
for the stamp are also added together.  That
is very strongly relied npon, and their Lordships
think properly relied upon, by the Prineipal Sud-
der Ameen, as showing that some socunity  or
another was given for the entire delt. Then one
of the Defendants, the elder son. who cirriod on
this business, was called to expluin this. No doubt
he fries to give un explanation that o chitta was
given for the Its. 25,000, and a separate one  for
the Rs. 5,000, and that the Rs. 100 stamp was tho
stamp which was got for the Rs. 25,000, That,
their Lordships think, is not altogether a satisfac-
fory explanation. It was not bronght forwurd by
him in the first instance. It came out on eross-
examination, and appears to be nothing more than
the natural sort of explavation that a man might
be driven 1o who saw what strong evidence this
account gave ngainst him,

Then, there is & farther confivmation by the evi-
dence at page 10 of ome of the Defendant's wit-
nesses, who appears to have been present at the time
when the deed was exceuted by which the Defen-
dint professed to sell the property mortgaged to his
wife ; and thare, on eross-examination, he certain] 3
appeirs to say, * Having written the deed of sale, I
“made it over to Mowjee Lall. Mowjee Lall took
“1t away with him to his house, Mumtanz Ally,
“in that mujiles (assembly), and in the presence of
" Mawjee Lall spoke about the Tamoosook to Gun-
* gapershand and the pledge, on which Mowjee
* Laull said, *he has to do with his own moncy,
* *what husiness is it of yours " The great iin-
portance of that evidence rests on this, thut it ap-
pears to prove by the evidence of a witness eallwd
on the part of the Defendant, that the bond was iv
existence prior to the time when the deed wus
executed by whicl the Defendant sold Lis property
to hiz wife; and if' that were the case, then that
gives an unswer to the theory of the Iigh Court,
who ure of opinion that this bond was furged for
the express purpose of defeating that deed. in orde
that they might apparently have a mortgage which
would tuke precedence of that deed.
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Then, the other matter that is relied upon as
against the gennineness of the bond, is the stamps.
It appears that there are fwo Rs. #0 stamps on
it. They appear to have been purchased only a
short time before, in the month of April, and they
appear to haye been purchased by a person who
was one of the witnesses to the bond. That per-
son was not called, and it does not appear whether
bo was o witness who, in fact, belonged to, and
was commected with the Defendants, or whether
he was a witnoss conneeted with the Plaintiff; aud
it appears perfectly consistent that the Defendant’s
sons, or the Defendant, in their ordinary business
having purchased two Rs. 50 stamps a ghort time
before, had inserted it on this bond, and that is
the reason why it is charged in the accounts.

Then, another matter which is strongly relied
upon, is the non-registration of the bond, and it may
be admitted that, valeat quantum, that is evidence
to some extent against the genuineness; that is to
gy, it seems more probable that it would haye
heen registered, because it appears by an Act which
wis tlien in forco, nnless it was registered it would
not be binding, at any rate as against a subsequent
mortgage ; that it would not bind as against a sub-
sequent sale, appears more doubtful, but at any
rate not as agninst a subsequent mortguge. On
the other hand, it is said that it may have been
anderstood at the time that it was not to be regis-
tered, The parties were at that time friends, and
to a certain extent conneetions, and registering a
bond of this kind might destroy the credit of the
house, and bring them at once to insolvency, and
fliorefore it well may be that it was understood at
the time it should mot be registered. There ap-
pears some reason for that, because by the laws
of Tegistry, when a deed is registered the Re-
gistrar requires that both partics should be present,
gither by themselyves or by somebody appointed by
them ; and therefore if a person exocutes a bond of
this kind, and says, “1 will give you a bond, and 1
“will put a charge on my property, but T will not
‘i gpnsent to have it registered, it must be an under-
tstood thing that it shall not be registered,” 1If that
is the understanding, the other side apparently can-
not get the deed registered at all ; at any rate, they
could not do so without a suit, which there might
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be great difficulty wmder such cireumstanoos
maintaining, and therefore it does not appenr any-
thing extraordinary that the Defendant shonld
said, “T gave a hond for this debt of my sins,
“which I know I am in all probability linhle fur
“myself. T make it payable in two years. [ ot
“two years’ credit, and T will charge my estat
“with it, hat it must not be registered.” Ther
is nothing yery extraordinary in an agreement of
that sort being entered into. At any rate, their
Lordslips are of opinion that the mere eirenm-
stance of its not being rogistered is not sufficient
by itself to ovirbalanco the eyidence which appears
to their Lordships to be gonerally satisfactory in
proof of the validity of the bond.

Then assuming the bond to be genuine, it is
hardly necessary in this caso to detormine whether
the subsequent sale would, if it were o really valid
sule, prevail against the bond, for it appears very
clear to their Lordships that the sule was a sham
in fact, that it was no real sale, and there i= no
satisfuctory evidence of a farthing of money buing
paid under it, and it looks simply like a pretonded
sile made for the express purpose of defrauding
the Defendant’s ereditors. Tleir Lordships are of
upinion that the Defendant has produced no evi-
dence at all which really is of any value in com-
tradiction to the case of the Plaintiff.

Their Lordships will recommend to. Her Majesty
that the Judgment of the High Court should he re-
verseil, and the Judgment of the Prineipal Sudder
Amven should be affirmed, and that the Plaintiff
should have the costs before the High Court, and also
the costs of this Appeul.







