Judgment of the Lords of the Judicial Committer of
the Privy Uouncil on the Appeal between Graloam
v, Pocock and Mathew, from the Supreme Court of
the Calony of the Cape of Good Hope: delivered
22nd July. 1870.

Present :—

Lorn (amxss,
Sie Jases W, Corvine,
S Josernm NAVIER.

THE first question raised by this Appeal is,
what goods were rendered liable to forfeiture to
the Crown, by reason of defective entry?  That
the corks which are in guestion in the case were
rendered liable to forfeiture is not disputed. It is
contended by the Appellant, that not only were the
corks forfeited to the Crown. but that in addition,
the fifteen and ten casks of glassware were for-
feited ; and, although the question has not been
brought by any cross Appeal before their Lond-
chips, a suggestion has been made by the Chief
Justice of the Supreme Court, to which in the first
instance their Lordships will deem it their duty to
advert,—a snggestion that the Court in the Colouy
has gone beyond what properly it eught to have
done, in declaring that the three earringes in which
the corks were contained were also forfeited,

Their Lordships are of opinion—although, 1 re-
peat, the gunestion has not been btronght befure
them by any regular Appeal upon this subject—
that those carriages were properly forfeited.  Their
Lordships consider thar. under the 24th and 25th
sections of the Colonial Ordinance, it is the duty
of any person who applies to enter goods for the
purpose of having them unladen. to state the pack-
ages the wunlading of which he asks for, and to
identify those packages; and then theiv Lordships
eonsider, that it thereupon becomes further the
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duty of the person making this application to state
the particulars of the quality and of the quantity
of the goods which those packages, according to
his knowledge, contain, 1If that statement is inac-
curately made, their Lordships are of opinion that
there is, in that respect, a defective and improper
entry, rendering the goods liable to forfeiture. In
this case (confining the observation still to the ques-
tion of the carriages), theve was a demand made for
the entry and the unlading of tliree cases, having
upon them particular marks; and, according to the
construction which 1 have stated their Lordships put
upon the section, it thereupon became the duty of
the person tendering the entry to state what those
three cases contained. He stated that they con-
tained one brougham, one phacton, and one
sociable, whereas, in point of fact, they contained
those three carringes and also a large quantity of
corks; filling up the empty spaces. Their Lord-
ships are of opinion that there is no ground for the
doubt entertained by the Chief Justice, and that
the Judgment of the Cowrt, in holding forfeited
the whole of the contents of those packages, was a
correct Judgment.

But then arises the question brought before
their Lordships divectly by the Appeal, whether
the twenty-five cases of glassware were also for-
feited. That depends upon the construction which
ought to be given to the word  entry” throughout
the seetions of the Ordinance, whick have been
veferred to. Their Lovdships are of apinion that it
would not be a sound or proper construction to read
the word “entry”™ throughout those clauses as
meaning  “bill of entry;” because they are of
opinion that there may be several entries upon one
bill of entry, What shall be considered to be the
difforent entries, if' there be more than one upon
one bill of eutry, will depend upon the facts of
each particular case, the construction of the bill
of entry and the nature of the goods which it de-
seribes. -\ case, for example, might easily be put.
where fifty cases of goods precisely gjusdem generis
were entered under one heud, and us contained in
cases marked from No, 1 to No. 850, It is obyious
that that entry, althongh relating to fifty cases,
would really be one entry.

But, in the present case, their Lordships think
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there ean be no doubt, from the manner in which
the entry has been tendered, that there are upon
the bill of entry two entries ywhich are distinet for
all substantial purposes; the first entry being that
of the three carringes in the three cases to which
| have alveady referred, and the second being o
separate entry of twenty-five cases of glassware,
With regard to those cases of glassware. theiy
Lordships: cannot find any provision in the Ordi-
nance which has been violated or departed from :
and they are, therefore. of opinion that there was
a proper entry of thuse packages of glassware, and
that they were not liable to forfeiture, or rendered
linble to forfeiture. by reason of being associated
in the same bill of entry with that other entry
which their Lordships consider was a defective
entry.

The result is, that on the first part of the case
their Lordships consider the Judgment of the Court
below is eorrect, and ought not to be altered.

The second part of the Appeal raises the ques-
tion, whether the Respondents, or either of them,
has beeome linble to the treble value of the for-
feited goods?

I may put out of the case the first Respondent,
Pocock, for it was admitted that there was n
case of personal culpability against him. The
question only anses with regard to the Defendant
Mathew. As regards the fucts of the case, result-
ing from the oral evidence, their Loxdships Luye
no hesitation in saying. that in their opinion, that
evidence shows that Mathew was a person (li-
rectly concerned in, if he was not the persou
ordering und entirely responsible for, the unship-
ping. the landing, and the remoyal of the goods
which they hold to be lable to forfeiture.  Their
Lordships. therelore, see no reason for the apinion
entertained by the Court below that the only terms
in the Owrdinance under which Mathew can be
bronchit would be the words relating to the har-
bouring of goods. They are of opiuion that he
wias a person. either unshipping, landing. and re-
moving the goods, or a person concerned i the
unshipping. landiug, and removing of the gonds.

Their Lordships are of opinion, further. that it
is not made an element in the S0t clange of the
Ordinance that the Defendant should be a person
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unshipping, landing, and removing the goods, with
the frandulent intent of depriving the Government
of the duty properly payable upon their goods. The
question of fact is all that the clause requires to
be determined,—Was the Defendant, or was he
not, a person who was actnally concerned in un-
lading angd unshipping the goods liable to for-
feiture ? Their Lordships are also of opinion that it
is not any answer to the charge nnder this section
to say that the Respondent Matliew was the owner
of the goods, and therefore, as it were, the prin-
cipal concerned, and not an accessory. The pro-
ceeding under the first part of the Record was not
a proceeding personally against any individual,
It is a proceeding for the forfeiture of particular
goods, and the question who is the owner of the
goods under that part of the proceeding is imma-
terial. The goods having been forfeited by a pro-
ceeding, which is in the nature of a proceeding
n rem, the question who is liable to penalties for
being concerned in the landing or the unlading
of the goods is a question to be determined irve-
spective of the inguiry, Who is the principal and
who is the accessory ?

Their Lordships consider that upon the facts ap-
pearing on the evidence, it is abundantly clear that
the Defendant Mathew was aware before these
goods were unshipped, and at the time he tendered
the entry, that the cases contained the cork, and
that he was aware when he was concerned in un-
shipping them that he was unshipping cases of
goods containing certain goods as to which no men-
tion had been made nupon the bill of entry.

Therefore, their Lordships are clearly of opinion
that all the elements of the offence created by the
50th section concur in the case of Mathew, and
that he has become liable to the penalty of the
treble value of the goods under that section. They
will, therefore, humbly advise Her Majesty that
the Appeal in that respect should be allowed, and
that Judgment should be given for the Crown in
the proper form for the treble value of the goods
forfeited.




