Judgment of the Lords of the Judicial Com-
milfee of the Privy Council on the Appeal
of Currie and Co. v. the Bumbay Nalive
Insurance Company, from the Court of the
Recorder of Rangoon : delivered December 18,
1869.

Present :

Loap CagrMsrorp.
Sir Jamzs W, Corvire.
Sz Josgea Narree.

THIS is an Appeal from the Jndgment of the
Recorder of Rangoon dismissing the suit of the
Appellants brought to recover the amount of two
Policies of Insurance effected by them with the
Respondents upon  the “ cargo” and © disburse-
ments " respectively of the ship ** Northland ™ npoun
a voyage from Moulmein to Madraa.

The policies, which were dated 1st June, 1867,
wer - against total Toss only.

The *Narthlund,” with a eargo consisting partly
of -tenk and partly of Padoilk and other timber
(of great specific gravity); set sil from Moulmein
on the insured voyage to'Midras on the 20d June,
1867. Bhe proceeded in ¢harge of a pilot down the
Moulmein River in tow of a tug stesmer, and came
to an -anchor ahout half-past 5 in Lhe evening of
that duy.

In consequence of. the strength of the tide the
** Northland " dragged her anchors and went aground
about 9 o’clock: Endeavours were made during the
night to get her off, but without success ; and in the
morning, the tide having left ber, she was found (in J
the Innguage.of the pilor and the captain). © broken,”
or “almost broken in two” And the captain added,
“ifthere had been any means by which she ponld
then have been got into deep water she would® I!ll!lt
probably have gone down.” Yol
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The captain procured a survey of the ship, and
on the 6th June three surveyors reported that they
found her lying ashore on the sands perfectly
.upright, but hogged to the extent of 4 fect; and
after describing particularly other injuries which
she had sustained they coneluded their report in
these terms: “In consequence of the vessel being
loaded with a cargo of Padouk and teak timber we
would recommend that she be stripped and dis-
mantled with all despatch, and steps taken to save
as much of the cargo and stores as possible for the
benefit of all concerned.” The Underwriters Lad a
survey made on their behalf by a Mr. Pech -, upon
whose evidence in other respects their Lordships are
not disposed to lay any stress, but upon this occasion
he substantially agreed with the other surveyors,
and reported as follows: * Her hull is so seriously
injured that I recommend prompt and decisive steps
be taken to dismantle and discharge for the benefit
of all interested.”

The captain, in accordance with the recommenda-
tion of the surveyors, procecded to dismantle the
vessel, and “ sent down spars and sails, and every-
thing above water which they could move.”” This
work of dismantling continued until the 10th June,
the day on which a notice of abandonment was
given, but nothing was done or attempted towards
discharging the cargo, whieh, according to the
evidence of Mr. Dodd, one of the surveyors, by
employing extra hands, might have gone on simul-
taneously with the work of dismantling the vessel.

The grounds upon which the captain thought it
would be useless to attempt to get out the cargo
were stated by him to be that, “at the time the
vessel was aground the weather was nasty and
squally up to the 10th or 1lth of June; that
at that time of the year bad and bheavy weather
is to be expected, that he didn’t think he could
have got out a single log of the cargo without
destroying the ship by cutting her. open. That
if the ports (meaning the openings through which
the timber was shipped, and under ordinary circum-
stances would have been taken out of the vessel)
had been opened she weould have filled with sand ;
and that if he had attempted to get at the carge
by cutting the ship, with the weather such as it
was at the time, he didn’t think he should have
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saved apy of the ship or cargo.” There is some
contradictory evidence as to the state of the weather
hetween the fth and the 10th or 11th of Jute. Whe -
pilot, without specifying the exact time to-which he

was speaking, said, ““The weather was very dirq'

blowing hard mth rain, There was a heavy sea on
at high water. At low water it was smooth enough.”
The notarial protest made by the captain, however,
does. pot state that there was any stormy weather
between the time of the vessel grounding and the
10th or 11th June, His description of the weather
on each day is, “ Thursday, 6th June, commenged
with Jight cloudy weather and variable winds.” He
gives no account of the state of the weather on
the 7th June. Oun the 8th June he describes as
“squally weather and rain.” But on Sunday, the
9th June, this is his description—*“Throughout
these twenty-four hours fine clear weather and
moderate breeze from S.W." On Monday, the
10th June, he states it to have been “fine all day,
clear weather, and very hot.” And on Tuesday, the
11th of June, that the *first and middle part was
fine_clear weather and very hot, with fine S.W.
breeze.” This protest of the captain tends strongly
to confirm the evidence of the witness Bodéker,
who is the agent of the Respondent, and who swore
that ““there had been unusually fine weather for

sume time before the second sarvey.

- With rellnct to the resson given by the captsin
for not making any effort to save the cargo, that
none of it could be_gﬂ out ﬂ!lhnilt- cnﬁmg the ship
open, this was net the opinion of the surveyors at
the time of the first survey, but on the contrary,
they recommend ““steps to be taken to save as
much of the cargo as possible.” And at the
trial, Mr, Dodd, the ;Government Surveyor, said,
“On_the second oceasion on which T visited the

‘ship T did not think it was possible to save the

eargo without eutting the ship.” And, “ When I
saw the ‘ Northland' first T think she could have
partly discharged her cargo and come np to. Moul-
mein,” Auother of the surveyors, Mr. Carruthers,
said, “ It was on the second survey that I came to
the conclusion that the cargo could not be got out
except by cutting the ship's decks.”

Before this second survey was made; tnd vh]!; it
was the opinion of the surveyors that stepl onght to
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be taken to save the cargo, the assured, the Appel-
lants, on the 10th June, 1867, wrote to the Under-
writers in these terms: “ With regard to the
‘Northland,” we regret to say that she is a total
wreck, and we have hereby to give you notice that
we shall claim payment of the policies we hold
against her cargo and dishursements.”

On the following day, the 11th June, another
survey took place by the same three surveyors who
had made the former one, and they reported as
follows : “ The ship is hogged to a fearful extent,
and broken amidship, the water flowing and ebbing
in and out and through her as the tide rises and
falls, and the bow ports under water at high tide.
We are of opinion it would be impossible to save
the cargo, which cousists of Padouk and teak, with-
out cutting the ship’s decks and beams, on account
of the logs of timber being so severely jammed,
which is caused by the vessel Luing so fearfully
hogged and out of shape.”

After this second survey the captain, on the
14th June, advertized for sale by public auction the
wreck of the British ship “ Northland,” together
with her cargo of timber, in one lot, and on the
following day the ship and cargo were sold for the
sum of 13,000 rupees. The purchasers immediately
after the sale proceeded to discharge the timber, and
succeeded in obtaining all of it except sixty logs.
There were two timber ports at the side and oue ou
the deck. These were opened, and the timber was
got up through the hatchway and out of the ports,
but the greater part was lifted through the hatchway.
The person employed by the purchasers to discharge
the cargo stated in his evidence that the vessel
remained in the same position all the time they
were discharging, and that they found no diffi-
culty whatever in getting it out. They worked for
thirty-five days uninterruptedly, but en the thirty-
sixth day there was a strong wind, and the vessel
became a wreck, and thereupon they ceased working
and left ‘her. Under ordinary circumstances the
cargo could have been discharged in twenty-one days,
Upon this evidence the Recorder was of opinion that
there was no total loss, actual or constructive, within
the terms of either of the two Policies, and that
even if the assured had a right to abandon, there
was no sufficient notice of abandoument.
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Upen the argument before their Lordships, the
Solicitor-General for the Respondents very properly
admitted that the notice of abandonment was in its
terms sufficient. The case upon which the Recorder
founded his Judgment of the iusufficiency of the
notice was a nisi prius case of Parmeter v. Tod-
hunter, 1 Camp. 541, in which there having been a
verbal notice that the ship insured had been eaptured,
recaptured, and carried into Grenada, and that the
underwriters were required to settle as for a total loss,
and to give directions as to the disposition of the ship
and cargo, Lord Ellenhorough said “ this abantlon-
ment must be express and direct, and 1 think the
word ‘abandon ’ should be used to render it effec.
tual.'”  But whatever strictness of construction may
have been applied to notices of abandonment in
former times, it never could have bheen ahsolutely
necessary to nse the technical word “ abandon ;" any
equwalult expressions which lnfnrmed the under-
wrilers that it was the intention of the assured to
give up to them the property imsured upon the
ground of its having been totally lost, must always
hawve bean sufficient.

There can be no doubt that the letter of the 10th
June from the sssured to the Underwriters was o

sufficient intimation of the intention of the assured
to/ divest themselves of the property in the “ North-
land,” and to vest it in the Underwriters, subjeot, of
eourse, to the question of their right to abandon,
upon the ground of either an actual or a construe-
tive totel loss,

The Respondents confined their answer to the
Appellmts’ case to the denial of there having been
a total loss of the cargo, and to the objection that
if there were a total loss the notice of abandonment
was not given within a reasonable time.

What is a reasonable time in a case of this
description must depend upon the partieular eir-
cumstances of each case. On the one hand, the
assured is not to delay his notice when a total loss
pecurs, in order to take his ehance of doing better
for himself by keeping the subject insured, and then
when he finds it will be more to his advantage to do
so, throwing the burthen upon the Underwriters,
while, on the other, the Underwriters esnnot com-

— plain of a suspense-of judgment fairly exereised on

the part of the assured, to enable him to determine
[479] 9
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whether the circumstances are such as entitle him
to abandon.

In the present case, assuming the loss to be a total
one, there appears to have been no unreasonable de-
lay in giving the notice of sbandonment, At the
time of the first survey on the 6th June, there was
no reason for supposing that the timber would be
. totally lost. The surveyors at this time recom-
mended steps to be taken which they must have
supposed would have been effectual to save some, at
least, of the cargo. But at the time when the notice
was given (as sufficiently appears by the Surveyors’
Report of the following day), things had assumed a
much more serious appearance, so as to justify the
apprehension that the eargo would be entirely lost.
Whether the vessel was brought into the condition
described in the second survey, suddenly, or gradu-
ally between the 6th and the 10th June is not
evidence, but in either case their Lordships think
that there was no unreasonable delay iu giving the
notice of abandonment, and that supposing there
was a total loss of the subject insured it would
entitle the Appellant to recover the amount of the
policies.

We arrive then at the question whether there was
a total loss under the policies. And here we must
distinguish between the policy on the timber, and
that upon the disbursements, as different considera-
tions are applicable to them. Taking first the policy
on the timber, does the evidence show that the
assured were entitled to treat the case as one of total
loss? It cannot be contended that at the time of
the first survey the timber, or at all events some
part of it, could not have been saved ; and if part
might have been saved the loss, of course, could
be only partial. The surveyors were all of opinion
that endeavours should be made to get the timber
out of the ship, and at the first survey they did
not think it would have been necessary to cut the
decks to effect this object. It was the duty of
the assured, or of the captain of the *“ Northland ”
(to whom everything appears to have been left),
to take some steps in accordance with the recom-
mendation of the surveyors to try and save the
cargo. But towards this object the captain lite-
rally did nothing. As far as dismantling the ship
went he acted upon the Report of the Surveyors,
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and continued this particular work down ta the 10th
June, but according to Mr. Dodd this necﬂ_ npt Fi.u':_
interfered with the discharge of the m&;g!ﬁ'h‘
although the crew could not have assisted dfr that
service, ‘* by employing extra hands both operations
might have been conducted together.”

The excuse offered by the Captain for not at-
tempting to get out the timber is that not only at
that time of the year “bad snd heavy weather™
might be expected, but that the weather was
actually “nusty and squally,” by which he must
be understond to mean that it was of soch. a
chnnlc:er as to render it impracticable to wmgke even
an attempt to get at the timber. But his evidence
a5 to the state of the weather from the 6th to the
11th of June, both inclusive, is positively contra-
dicted by his own Notarial Protest, to which refercncﬁ
has been already made.

It is impossible, therefors, to believe that the
state of the weather prevented even the smallest
attempt to save any portion of the timber, the
weather having been, on the contrary, peculiarly
favourable_for that season of the year for at least
making the ::xperi&ﬁe;l.t- .

At the time of the secopd survey things had
materially altered for the worse, and from what the
puryeyors call *the fearful extent™ to which the
vml wu ltogcd the “timber had become **so
severely Jnmmed that, in th__e:r opinion, it was
impossible to save it withent cutting the decks.
Now, assume for the moment that the cargo was
in such a condition at this time that it might be
wgmded as totally lost, if previously a portion of
it, ut least, mighv have heen saved by the exertions
of the Captain acting for the assured, and he chose
not to make the slightest attempt to save it, how
can the assured recaver from the Underwriters a loss
which was made total by their own negligence?

Tlis, in itself, would be an answer to the claim of
a total loss npon the poliey on the timber. But
it is very doubtful whether, at the time of the
second - survey, there really was & total loss. 1t
is troe that it was the opinion of the surveyors that
the cargo could not be saved withont cutting the
ship's decks and beams, and the Captain Iltl, “1f
they had attempted to get at the eargo hyéutting
the ship, with the weather they had at the time, he

[479] D
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didn’t think they would have saved any of the ship
or cargo.” The Captain here again makes the state
of the weather an obstacle to doing what was neces-
sary for saving the cargo, but it has been clearly
shown that this excuse cannot avail him.

If there was nothing in the state of the weather
to prevent the operation of cutting open the decks,
what reason was there for not .resorting to it?
When a ship and cargo are in peril of being lost,
the Captain is called upon to act for the benefit of
all concerned, and he is not at liberty to prefer the
interests of one of the parties to another. In this
case, his tenderness to the ship might have arisen
from his being a part-owner uninsured, but, at all
events, there was no reason why she should have
been spared if her sacrifice were necessary to the
safety of her cargo. She was a hopeless wreck, and
was sold at the Auction in that character and by
that description.

Can it be said that the Captain was doing his
duty, either to the owners of the cargo or to the
Underwriters, by not opening this wreck in order
to obtain access to the cargo, by the only mode in
which it was supposed at. this time that it could be
saved? But even at the period of the second
survey, if any effort had been made by the Captain
to get at the cargo, some portion of it might have
been saved without cutting open the decks. He
states, indecd, in his evidence, that ‘“he didn’t
think he could have got out a single loz of the
cargo without destroying the ship, and that if the
timber ports had been opened she would have filled
with sand.” But, after the auction, the purchaser,
according to the evidence of the person employed
by him, discharged almost the whole of the cargo
through the hatchways and out of the ports,
without apparently experieneing any extraordinary
difficulty, except that a longer time was occupied in
unloading the timber than would have been required
under ordinary circumstances. Whether the timber
was taken out of the hatchways without cutting
open the decks is not stated. It is said that during
the thirty-six days employed on the work the
weather was unusually fine, but this has been
abundantly shown to have also been the case
between the first and second surveys.

Their Lordships are of opinion that there was
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no time between the greunding of the * Northland "
snd the sale by avction, st which the-déstired Wore
eiititled to treat the cargo as having -bifen totally
lost, - They have alréady adverted to the nh_mmaf
even the smallest attempt on the part of lhﬂw
after the first survey to save the cargo, and to-the
extreme probability that with the faveurable weather
which otourred afterwards and before the ship was
bogged to such an extent as that the timber hecame
“severely jammed,” a considerable portion of it
would have been obtained. This omission of the
Captain to take any steps towards saving the eargo,
at & time when it was probable that his endenvours
would be successful, in their Lordships' judgment,
precludes the assured from claiming foria total loss
of the cargo into whatever condition it might have
been brought afterwards. Buot even at the time of
the second survey, as the “ Nerthland " had then
become a perfect wreck, there was no reason for
sparing her, and if the timber could not be got out
without cutting up the decks, their Lordskips think
that the Captain; who 1 bound where there is
dunger of loss of ship amd carge to ect for the
benefit of all coneerned, ought to have treated the
ship as utterly lost, and to have regarded only the
interests of the owners of the cargo and of the
Undorwmm. As far, therefore, as the Judgment
of the ‘Recorder l.ﬁllinur the ‘policy upon the
cargo, their - Lordships are” of ‘opinion that he came
to s right conclusion that the ummd wete wot
eéntitled to recover:. = : :
With respect to the Pol;cy on dishursements
their Lordships cannot agree with the Recorder's
Judgment. The disbursements were advances made
by the charterer to the captain of the “ Northland,”
to be paid out of freight which would ot be enrned
except by the arrival of the vessel at Madras. There
can be no doubt, upon the authority of the cass of
Droege v. Stuart & Simpson, decided by the
Judicial Committee on the 15th July last, that the
sums borrowed by the captain from the charterer
at the port of loading, to be repaid by deductions
from the freight, must be considered as advances of
freight, and that the charterer had therefore an
insurable interest. The possibility of fmgh& bemg
earned Ly the **Northland " was of ‘€ at an
end when she was reduced to a wreck, and the case
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became one of total loss. It was argued on the part
of the Respondents, that the captain might have
bired another vessel and forwarded the timber to its
destination, and so have earned freight out of whieh
the disbursements might have been paid. But even
supposing that the advances made upon the original
freight would attach upon the freight thus acquired,
the captain is not under an absolute obligation to
tranship a cargo when a ship is disabled from
pursuing the voyage insured, but may exercise his
discretion upon the subject. And while the ship
was unquestionably a wreck, and utterly incapable
of conveying the goods to their destination, and so
earning freight, the assured gave notice of abandon-
ment to the Underwriters (which their Lordships
have determined to be a good notice), and at this
time there is no doubt there was a total loss of the
disbursements which were to be paid out of freight.
Their Lordships therefore will recommend to Her
Majesty that the Judgment appealed from be varied
so far as relates to the Policy on disbursements, and
that it be declared that the Appellants are entitled
to recover on that Policy, with so much costs of
Suit as aceording to the course of the Court below
he would have been entitled to if the Judgment had
been given for him on that Policy, and that in
respect of the other Policy the Judgment be affirmed,
and that the cause be remitted to the Court below
in order that a final Decree be made in accordance
with the above declarations. Their Lordships think
there should be no costs of the Appeal on either

side,
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