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stances, and only where the ez parfe hearing has |
not been occasioned by any default in the party |

applying for a rehearing. The case reforred towas
one of this exceptional character. The hearing was

¢x parfe upon the appearance of the Respondent !
alone, and the Committee, adopting & form of order |
which had been used on previous oegasions, affiimed |

the Decree of the Court below, and dismissed the
Appeal with ocosts upon a Petition by the Appellants
praying to have the order for dismissing the Appeal
and affirmance of the judgment recalled, and for
leave to prosecute their original Petition of Appeal.

Their Lordships considered that a simple dismissal |

was to be regarded as the order which must have
been in their contemplation, and that no more could

have been intended in' substance, although the ob- |

jectionable form importing affirmance was followed.
And upon the application for a rehearing, Lord

Brougham, in delivering the opinion of the Com- |

mittee, stated that the case for indulgence was & j

strong one, provided there was power to grant the |

application. The parties were infants under the

Court of Wards in Caloutts, and appeared by a |
publio functionary through the appointment of that |

Court as their guardian ad litem ; this person neg-
lected the case altogether, and not only did net pro-

vide funds for carrying it on, but absconded with

funds in his hands which had been allowed for the
expense of the Snit, and 'he was not tobe fonnd
when the agent here desired to communioate with
him, nor had he since returned. Their Lordships
therefore thought * in the partioular circumstances
of the case,” His Majesty should be advised to
amend the order, and to let m the Appsllants to be
heard, notwithstanding the dismissal, that is to say,
“to restore the Appeal,” but the conditions were
imposed of payment of the Respondent’s costs oc-
casioned by ‘the defanlt at the time of the e parfs
report, and also by the application for & rehearing.

Tu the present casg it cannot be truly illeged that
the &z parts hearing took place without any defsulf
on the part of the Patitioner or his agan'bs

The Appeal was from a decision of the B.lgh
Court of Judicature at Fort Willizm in ‘Bengal, in
favour of the Defendants, in a Suit in which Mus-
sumat Ranee Surno Moyee was Plaintiff; sud Shoshee
Mokhee Burmonia, the Petitioner Kisto Nauth Roy
and several others, wepe Defendants,
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proceedings they would have found that tothe namé
of the Respondent there were added the words, “mﬂ
others,” which would have led to a fuzther
nation, and to the diseoyery thaf it was the A:
in which the Petitioner was inferested, and i
which they were instructed to appear for him.
Under these circumstances, to grant. the indulgenes
of a rehearing to the Petitioner would be to.give
him the benefit of his own and his Agents’ defaulf.
It is necessary to distinguish this cise ﬁ'mnfh&f
of Macleary v. Hill and others, whigh wits heard by
this Committee on the 30th June, 1868, and in
which their Lordships intimated their opinion that
the Dearce appealed from gught to ba varied and
amended, and directed minutes of the proposed
Report te be prepared by the Counsel for the Ap-
pellant. This was accordingly dome, and on the
2nd July the minutes were approved and adopted!
by their Lordships, and were afterwards, on the 7tl1=
July, submitted to Her Hq]aaty for approval. 1111~

tha Registrar, in dmwing the final Order, dis'oo»I
vered that the Appellant’s Solicitor had omittad to|
take out and issue the usual process requiring four,
out of the five Bespondents to appear to the A.ppenl,
althongh he had issued the regular p:mmagmmt

the fifth Respondent. The Registvar reparted tlus
fact to their Lordships, and on the 10th Jaly thmr

Lordships reported to Her Majesty that the. Order |
of the 7th July onght to be revoked. The Appeal
then stood over for further directions, and the Ap-
pellant was ordered to serve a persanal notice of |
the Appeal on each of the four Rgpomltmtavhm
had not appeared.

T (iatinofion: Hapwéan fhis basaland Khe preaem'
is that in Macleary v. Hill and oﬂerathaAypdlantl
had neglected to take an essential step in the Ap-
peal, and was therefore not entitied fo set down the
case ez parte a8 :gamstthaBaepoudnntn ~In the
present case, although no appesrance had been en-
tered on behslf of the Respondents or  either of |
them, the Appellant had done all he was required
to do by the practice and rules of the Judicial Com- |
mittee, and the emission and negleat is that of the
Petitioner, wha, now asks for a mhamng of the |
Appeal.

The Petition must be dismissed with Costs.




