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sum of money which is there mentioned, it is
stipulated that the money shall be paid with in-
terest ; and if the mortgagors do not pay it with
interest within ten years, ““ the said villages shall |
become ‘ aghat,’—an absolute transfer in your fa-
vour,” This bond was filed and deposited in
Court on the 23rd January, 1841, and it has ever
since remained there, With reference to the argu-
ment as to the evidence in support of this bond,
and particularly with respeot to the ecustody of the
bond, it is, in their Fordships® opinion, sufficient to |
state that the bond was produced in the usnal
manner by the persons who claimed title under the
provisions of it, and who therefore were entitled to
the possession of it; so that the bond must be held |
to have come from the proper custody. On the
14th July, 1841}, the evidence of the witness, |
which is stated at page 168, was given in support |
of that bond. The witness, No. 11, states that |
“the bond was written out by me, I do not
“vemember by whose hands the signatures were
“made” He says, “I do not know whether T
“made them or caused to make them. The names
“of the persons who made the signatures are
“ written in the said signatures, I do not know
“ who attested the writing.” |
That Suit proceeded wuntil the 14th December, |
1841, when it was dismissed on the application of
the Plaintiffs, and on that occasion the Razinamah, |
upon which so much diseussion has since arisen, was :
recorded as the foundation of that dismissal. Whe- |
ther the practice of the Indian Courts be exactly in !
accordance with the practice of our own Courts, by
which a Plaintiff may, up to a certain stage, dismiss
his own Suit upon ebtaining an order for its dismissal
with costs, it is unnecessary to inguire, becanse we
think it is quite sufficient to say that, on the face of
these proceedings, it iz apparent that the Razinamah
was entered upon the Record as the ground for the
withdrawal of the Buit, buf, at the same time, it is |
equally clear that it was stated expressly upon the
Record itself that the Defendants’ Vakeel repre-
sented that they were not aware of the Razinamah,
but, as the Plaintiffs’ Vakeel admits the Razina-
mah, the Court removes the SBuit from the file, and |
orders that the Plaintiff should bear all the costs;
in other words, the Court says the Defendants do |
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the claim which was then filed, the substance of it
appears from the Judgment, which is set out at
page 27 of the Record; and from that it appears
that the second Suit, the Suit of 1850, which was
instituted by the then Plaintiffs, was a Buit mainly
relying upon this alleged award. The Defendants
appeared to that Buit, and again set up as a defence
the bond of 1792. The Suit having been heard by
the Moonsiff, he, by his Judgment, considered that:
the Plaintiffs’ case, so far as it depended on the sub-|
misgion and the award, failed. He enters info a
long statement, into the details of which it is not
necessary now to go, showing the manner in which
the submission to the arbitration had been signed,
8o as not to bind the Defendants in that Suit, and
also into the question as to how the alleged award
was signed, ending with the conclusion that thosq
documents were not proved. He says, “Under the
“above ecireumstances the Court finds the writing
“sued on is not properly proved; and, therefore
“the Court throws out the claim of the Plaintiff
“with eosts.”” That Suit was, therefore, so dis-
missed by the Moonsiff on the 23rd March, 1852.
From that decision and dismissal there was an
Appeal to the Distriet Judge, and his decision was
given on the 27th March, 1856, and is set out
at page 31 of the Record. He says, ** The Plain-
“ tiffs’ claim is to recover half of the said villages
“under the award of the arbitrators, but they have
“not proved their claim. The Court therefore
¢ ordera that the Decree of the Moousiff of Goga,
“ dated 23rd March, 1852, be affirmed, and that this
“ Decree be no bar to the Plaintiffs’ filing a Sait to
“establish their right of inheritance if they have
“any.” And then the costs are thrown on the
Appellants, That Decree terminates the second
litigation ; and it is only material to ohserve, that
from that decision of the Moonsiff, go affirmed by
the decision, to which I have just referred, there
has been no appeal. .
The present litigation, then, commenced by a
Plaint in the Ogurt of the Moonsiff, filsd om the
16th June, 1859, It is material to observe t]lat
that Plaint prefers a claim on behalf of the pre-
sent Appellants to be let.into possession of the
whole of the two villages. After stating the pro-
coedings in the former Suit, they state, “That the
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not mention the rejection of any evidence nor the,
mproper dismissl of tho applicaton of tho mhf
April; 1850, T

The matter came on to be hoanlbyﬂm‘nmhmt
Judge, on the 10th December, 1861, and the de-!
cision of the Moonsiff was affirmed, and the Appeal‘
dismissed by the District Judge, on the ground that
the matter was res judicata, and accordingly he
ordered the Appellants to pay the costs of that
Appeal.

From that depision there Wwas an Appasl to t.lw
High Court. The gronnds of that Appeal are
set forth, and it appears that in neither of those
grounds is there contained anything 'd.istinetly T~
ferring to the rejection of the evidence, or the dis-
missal of the application of the 16th April, 1860 ;
but, the matter eoming on to be heard before the
High Court on the 5th Oefober, 1863, that Court
reversed the decision of the Judge, considering that
he was in error in treating ﬁ:amaﬂqr nam,}udk
cata, and, aecordingly, directed it to be submitted
to a new trial. That date, the 5th October, 1863,
it is very material to observe, hecause it is obvious
that, as from that date, it was perfectly competent
to either of the parties to make any application with
respeet to the introduction of fresh evidence, or
to the adding to the evidence which had been given
in the former Suits, or as to producing the deposi-
tions of the witnesses which had been taken in
either of the former Suits. Accordingly, we find
that on the 4th April, 1864, an application was
made by the Respondents to be allowed to file a
copy of the deposition of that particular witness tb
whom we haye already alluded, viz. the witness who
stated that he had written the bond in question.
That application states that the witness appears to
have heen dead. That is a statement which does
not appear to have been in the least degree disputed,
and, in the judgment of their Lordships, there is
no reason to suppose that the Court acted at n.].l
&rmneau.sly in allowing that deposition to be filed;
but what is more material to the present inquiry lﬁ
that, although thers was this application on the part
of the Respondent on the 4th April, 1864, there
was no application whateyer by the Plaintiffs for
the production of any of the evidence mentioned
in their petition of the 16th April, 1860, nor
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sum of money due from the Plaintiffs to the De-
fendants, and gives a charge on one half of the in-
come of the villages to secure the repayment of
that sum. A decree in aecordance with the plaing
is therefore inconsistent with the evidence on both
sides, and it would be equally difficult to make a
decree in the nature of a redemption decree in fa-
vour of the Appellants, while they have not proved
the existence of any mortgage, and while they
assert that the only mortgage which has been put
in evidence, that of 1792, is a forgery.

It remains to be eonsidered whether it is rlght
that this case should be sent back to India for a
further hearing, The litigation between these
parties and their ancestors has already existed sinoe
the year 1836 ; there have, as I have already said,

been two decisions on matters of fact by the Courts

in India. These decisions have been approved by
the High Court, and it has been the invariable prae-
tice of their Lordships sitting here to require a very
strong case indeed to induce them to interfere with
such decisions of the Courts in India upon mere
questions of fact. It would require a very strong
case to induce their Lordships to send such a matter,
upon a mere question of fact, for further trial,
especially when, in the opinion of their Lordships,
the Appellants have had abundant opportunities of
producing evidence, and when the material ques-
tions of fact are few and simple, being mainly, first,
the question as to the validity of the bond of 1792,
and, secondly, the question relating to the posses-
gion of the property in question.

First, then, as to the bond. The bond has been
insisted upon by the Defendants ever since they
first entered into evidence ; it has been recorded in
Court ever since the 23rd of January, 1841; it is
supported by the evidence of the witness who
swears that he wrote it, and whose evidence has not
been impeached, except by an attempt which haa
been made to displace his evidence by a formnl
objection, which, in the opinion of their Lordships,
is entitled to no weight, viz. that he was not proved
to have been dead when this deposition was admit-
ted. But this bond is also to some extent sd_p—
ported by the evidence brought forward by the Ap-
pellants themselves, There are several instances in
which the substance of the bond is referred to by
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put in the atgument; down fo 18562, 1853, or |
1854, It is material again to observe that the
Razinamah, which ie in Décember, 1841, states that
the award directed that pessession should be given
to the Plaintiffs,. That Raginamsh is dated 6th
Devember, 1841, and it states that possession is to
be delivered to the Plaintiffs, but that, after deduct-
ing the assessment, the Defendants are to enjoy, in
liou of interest, one half of the income. Now, with
respect to the nomercus withesses who have heen
called in support of the case of the Plaintiffs, the
objections have been justly made that none of them
reside in the villages in question, and that many of
them state what appears to their Lordships to be
altogether inconsistent with fhe real fruth of this
case, They state not only joint possession before
the alleged joint possession commencing in 1842,
which i8 that which i8 now relied wpen mainly
in the argument and stated in the Plaint, but also a
payment, either by the ancestors of the Appellan

or by the Appellants themselyes, of the Government
assessment before the year 1842, We may refer
to a few passages in the evidence of the Plaintiffs

in which that statement is made. At p. 42 wit-

ness No. 69 says that, * from before 1813 to before
1852 the management of the said twe villages was
“ held by Godubhai’s men and the Puchhegaummen
“men jointly, and, dedutting the assessment, the
“ palance of income was divided between them
“both.” 8o, at p. 47, witness No. 67 says,  Both
“the parties held the management previous to
#1842 ;" and, at p. 49, another of the Plaintiffs’
witnesses, No. 69, says, ‘“Before 1842 both the
“ parties used to hold the management of the yil-
“lages. Godubhai used to make collections of the
‘“preyenue, and then the Puchheganmmen used to
*gome to the village and draw money sufficient
“only to meet expenses, and they " —that is,
the Puchheghummen—* used to pay the assess-
““ment.” Af p. 50, witness No. 70, another of the
Plaintiffs’ witnesses, says, ‘Previous to 1842 the
“ Puchhegaummen and Godubhai used to hold the
“management of the village, and, after dedueting
“ the assessment and expenses, the balance was
“paid to Godubbei on aceount of his debts.”
Lastly, at p. 86, one of the Plaintiffs’ witnesses,
No. 53, says, * Previously, from 1842 to 1854, the
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But in addition to this, an attempt has been
made by means of certain accounts to show that
in fact there was such a joint possession. We think,
to dispose of that, it is sufficient to say in the first
place, that the accounts themselves, as they appear
at p. xv. of the preliminary record, were bronght
forward for the purpose of showing that the Ap+
pellant’s father and the other Appellants have held
the management of the two villages and have re-
ceived the income and haye paid half of it to the
Respondent Godubhai. Now, even if the acconnts
had shown any such thing as that; they would cer-
tainly have been open to very great suspicion, as
being brought forward to establish a fact which is en-
tively inconsistent, as we have already shown, with
the rest of the evidence in the case; but in truth
. the second observation which may be made upon
these accounts is sufficient to dispose of them, that
is, that they are not proved to haye been accounts
in any degree binding upon the Respondents, or
made in such a way as that they can be treated as
accounts with which the Respondents are so can-
nected as not to be able to be heard to dispute any
fact alleged in these aceounts.

The nature of the claims which have been made
by the Appellants from time to fime, and the sort
of interference which has, in fact, been made by
them with the imcome derived from these villages,
is in their Lordships’ opinion in fact very suceingtly
stated in the Report of the Mamledar. That Report
appears to their Lordships to be in acoordance with
the real facts of this case as disclosed by the évi-
dence. It is set out at p. 139, and states among
other things that “ Ever since the introduction of
“the British rule, 48 years ago, in this Mahal
“the management has been held by Godubliai’s
“ancestors and Godubhai.” He also says, ** The
“ papers relating to the collections of the revenue,
“eote., and the revenue settlement did not show
“that the complainants and others of Puchhegaum
“and the sharvers held any management.” Now
that in their Lordships’ judgment is entirely|con-
sistent with that which is the true result of the
evidence ; and they are also of opinion that if it
had heen otherwise, it is evident that the parties
who say that they and their ancestors have had
this possession, could have proved it distinetly and
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for frial to India. But the concluson to whiech
their Lordships have arrived being in secordance
with that of the Indian Conrte, their Lordships
have na doubt or hesitation in humbly advising
Her Majesty to put an end to this litigation, tp
affirm the Deoree of the High Court of Judieaturs
at Bombay, and te dismiss this Appeal with gosts,




