Judg-mcnt of the Lords of the Judicial Com-
mittee of the Privy Council on the Appeal
of Jenkins v. the Attorney-Generul of Ber-
muda, from Bermuda: delivered on the
23rd December, 1868.

Present :

Lonrn CHELMSFORD.

oo - 8ir Jarxes W, Corvine,
Siz Epwarp Vaveaax WriLriaws.
Sin Roserr Prirrivore,

THIS is an Appeal from two Orders of the Court
of Chancery of the Islands of Bermuda, upon an
applicution on behalf of the Rey. Charles Alfred
Jenkins for a writ de vi luicd removendd to remove
any opposition whieh might be offered to his being
inducted into Smith’s Parish Church as the Rector
and Inenmbent thereof.

A majority of the Court refused the writ for the
reasons assigned by the Chief Justice, one of the
members of the Court. He said that the Jaw relating
to writs de vi laicd removendd was very obscure,
and that wo instance was known of such a writ
gver having been granted in Bermuda. Amnd be
conceived that since the decisions of the Judiciul
Committee of the Privy Council in the cases of
Long v. the Bishop of Cape Town, and the Bishup
of Natal ». the Bishop of Cape Town, it must be
considered that it is not competent to the Crown in
auy Colony having a settled constitution and repre-
sentative torm of government such as Bermuda had,
to alter the constitution of the Chureh in the
Colony, by conferring by Patent upon a Bishop any
coercive or judicial powers not granted by -the
Imperial Parliament or the loeal Legislature. That
it appeared Lo him, that according to the effect of
- [433] B




2

these decisions the Bishop had not lawful authority,
without legislative sanction, to grant institution and
issue a mandate for induction into benefices in
Bermuda.” .

The Appeal was argued ex parte, no one appear-
ing on the other side, although ample notice was
given to a person who had heen the foremost in
resisting the induction of Mr, Jenkins, that leave
to Appeal had been granted.

Under these circumstances their Lordships before
delivering their Judgment have very carefully con-
sidered the grounds which were assigned for refusing
to grant the writ prayed for, and the arguments
which were urged by the Appellants against such
refusal.

The Islands of Bermuda, which had previounsly
been a Proprietary Colony, were transferred to the
Crown in 1685. They then possessed, and have
ever since enjoyed, an independent Legislature.
They were first attached to the Colonial See of
- Nova Scotia in the year 1825, and were afterwards
transferred, in 1839, to the newly erected Bishopric
of Newfoundland. ‘

By the Letters Patent of Dr. Inglis, who was
appointed- Bishop of Nova Scotia and its depen-
dencies in 1825, authority was given to him to
exercise jurisdiction, spiritual and ecclesiustical,
and all and singular the functions and authorities

within (amongst other places) Newfoundland and.

the Bermudas, which might be lawfully exercised
within the Province and Diocese of Nova Scotia.
By the Letters Patent of 1839, erecting the
Island of Newfoundland into a Bishop’s See, the
former Letters Patent were revoked so far as they
related to the Islands of Newfoundland and the
Bermudas. And power and authority were given
to the Bishop, by himselt or by his sufficient
Commissary or Commissaries to be by him substi-
tuted and appointed, to exercise jurisdiction,
spiritual and ecclesiastical, and all and singular
functions and authorities 'within the Islands of the
Bermudas and their dependencies, which might, by

virtue of the Letters Patent, be lawfully exercised’

by himself or his Commissary or Commissaries

within the Island and Diocese of Newfoundland.
The Islands of Bermuda seem to have been

divided into parishes at the time of their becoming
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a Crown Colony, or very soon afterwards, for.
amongst the Acts of their Legislature, there is one
as carly as the year 1693 for settling a yearly revenune
upon the minister or incumbent of St George’s
parish, and of the other parishes within the islands.
That the parochial system was completely established
towards the end of the last century, appears {rom
another Aes of the 30th Mareh, 17735, intitnled
“An Act for the more regular payment of the
clergy ; the regulating the seats or pews in the
several churches in these idslands; wund more
effectual recovery of parish assessments,”  And the
church of Smith itself, to which these proceedings
apply, has been the subject of legislative provision :
for, by an Act of the 17th March, 1820, it is
enacted * that the parishes of Smith and Hamilton,
together with the annual interests, profits, or issues
payable by law fur the glebe sitvate in the parish of
Hamilton, and which has been sold in fee simple,
conditivnal, under and by virtue of an Act of the
Legislature, shall constitute one living.”

It must be borne in mind that, during the whole
of this long period, when the Legislature of the
Bermudas was constantly recognizing the establish-
ment of parishes and their inenmbents, the power
of appointing clergymen to the différent parighes
wai vested in the Governors. This authority they
possessed, by delegation from the Crown, conveyed
to them by a clause in their Commissions, direeting
them to collate to ull vacant benefices within the
islands.  This form of Commission continued down
to the year 1831, when it was changed by substitut-
ing a clause directing the Governor, upon. the
vacaney of a benefice, to present a Clerk to the
Bishop (first of Nova Scotia and afterwards of
Newfoundlund) for institution,

This clause continued to be inserted in the
Governor's Commission down to the year 1861,
Since that time it has been omitted from the
Commissions and introduced into the Instructions to
the Governors.

In explaining the reasons for refusing the wiit,
de vi laicd removendd, the Chief Justice, after stating
that it was not eompetent to the Crown to alter the
constitution of the Church in the Colony by con-
ferring by Patent upon a Bishop any coercive or
judicial powers not granted by the Imperial Parlia-
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nient or the Local Legislature, added, * Although
the institution of a clerzyman to a benefice is not an
act of coercive or contentious jurisdiction, yet it is
not a mere ministerial act, but is of a judicial
nature.”

Strictly speaking, however, it is not so much the
institution which is judieial, as the previous exarmi-
nation of the fitness of the Clerk presented: for if
the Clerk be really idonea persona, the Bishop
would be bound to institute him. DBut whether
institution is to be regarded as a judicial or a miriis-
terial act is wholly immaterial.

The question is, whether the Crown has conferred

an authority which was not within its conpetency.
- Now it is a fact, which cannot be disputed, that
for more than a century the Crown possessed the
power of collating to all the vacant benefices in the
Bermudas by direct nomination, a power which it
exercised by delegation to the successive Goveriors,
who were usually deseribed as Ordimaries in their
Patents, and who to a certain extent exercised the
powers of that ecclesiastical officer. But when a
Bishop or ectlesiastical Ordinary was duly appointed,
with spiritual oversight of tlie Church 'tn the Ber-
mudas, the Crown, as patron, thought proper to
leave to the Governor the power of nonfinatinig the
Clerk, but recognized, by the Letters "atent granted
to the Bishop, the power of institution belouging to
his office. T'he Bishop, as hds been said, is bound,
if the Clerk be idonea persona, to institute him.

It cannot be supposed that when the Crown gave
a clergyman a title to a living by one act of
collation, tlie appointment was made without pre-
vious inquiry as to his qualifications. The whole
effect of the alteration of the system of couferring
benefices in the Bermudas is to transfer this inquiry
from the Governor to the Bishop.

It seems to have been supposed, however, that the
cases of Long v. the Bishop of Capetuwn, and of the
Bishop of Natal v. the Bishop of Capetown are
authorities for the proposition that the Bishop of
Newfoundland has no legal status, and eanfiot law-
fally exercise any episeopal function within the
Bermudas. The first case certainly does not go the
length of that proposition, for it decided only that
the Crown cannot confer coercive authority on a
Bishop in a Colony possessing a constitutional form
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of government without the consent of the Legisla-
ture. The Judicial Committee deciding the ecase
of the Bishop of Natal has certainly used expres-
gions which would restrain the power of the Crown
in the creation of Bishops within even narrower
limits.

It has been argued thit the Master of the Rolls,
in his Judgment in Colenso v. Gladstone and others.
has greatly qualified the effect of the former Judg-
ment of the Privy Council.  Their Lordships think
that in the present case they are not called upon to
express an opinion whether these two decisions can
be reconei'ed.  For they are clearly of opinion that
the question whether the Bishop of Newfoundland
has any lawful status, or can exercise any episcopal
function, and particularly that of institution in the
Bermudas, has been set at rest conclumvely by the
repeated reeognition of lis status and fanetions by
the Colonial Legislature. The Aects of 1843, of
1864, of 1563, and 1866, mentioned in the Memo-
randum of the Attorney-General of the Bermudas,
all recagnise the legal status of the Bishop of the
Diocese.

The Chief Justice doubted whether the institu-
tion of Mr. Jenkins to the church of Smith was
valid. Upon this point he said, ““ Supposing the
Bishop had anthority to institute, 1t did not seem
clear, under the instruetions of the Governor, that a
presentation could properly be made during the
Bishop's absence froin Bermuda to his Commissary,
or thut the Commissary could admit and institute a
clergyman to a benefice without the special direction
of the Bishop in each purticular case.” Now, as
alveudy shown, the Bishop of Newfoundland has
authority by lus Letters Patent to exercise all his
functions and wuthorities by himself or his Commis-
sary. And that a general authority may be given
to the Commissury, and thata speciul direction upon
each oceusion is unmecessary, appears trom a clause
in the Letters Patent, * that during the vacancy of
the See by the demise of the Bishop or his suecessors,
ar otherwise, institutions to benefices and leenses
to- C'urates miay be given by the Commissary or
Commissaries who were so as sforesuid named and
substituted by the lust preceding Bishop, and were
in' pussession of that office: under such substitution

(435 ] ¢




6

and appointment at the time when the See became
vacant.”

Mr. Jenkins was duly presented by the Governor
to the Rectory of the Parishes of Hamilton and
Smith by a formal presentation to the Bishop, or, in
his absence, to Mr. Coombe, his Acting Ecclesias-
tical Commissary. And Mr. Coombe, reciting his
authority derived from the Bishop as Commissary
and that he was acting by virtue of it, instituted
Mr. Jenkins to the Rectory and issued a mandate
for his induec jon, upon which he was quietly
inducted into the echurch of Hamilton ; but resistance
was made to his being put into possession of the
church of Smith.

There can be no doubt that Mr, Jenkins was duly
presented to the Rectory, and was instituted by
lawful authority.

The only remaining question is as to the remedy
which Mr. Jenkins sought to obtaln for the
obstruction offered to his induction into the church
of Smith.

The writ de v¢ laicd removendd may be regarded
at the present day as an obsolete proceeding. Very
little is to be found in the books as to the naturc of
the procedure upon this writ. The short account
which is given of it in Fitz., Nat. Brev., p. 55, furnishes
very slight information. There is no doubt that the
writ issued out of the Court of Chancery (as, indeed,
all original writs formerly did), and of course from
the Common Law side of that Court, It also was
applicable only to the case of an incumbent of the
Established Church who was hindered or disturbed
in his possession of the church.

It is very difficult to see how this remedy could
be applied by the Court of Chancery in the Bermudas
to the case of the disturbance of a church in those
islands.

A Court of Chancery was established by an Act
of the Legislature of the islands in the year 1814.
By section 29 of this Act, after enacting the mode
in which the Court is to be constituted, power and
authority is given to it to examine, hear, judge,
determine, and decree all matters, causes, and things
whatever, as fully and amply to.all inteits and
purposes whatsoever as the High Court of Chancery
may and. can do, and also to make and establish
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such rules, regulations, and orders respecting the
practice merely of the said Court as may be neces-
sary or expedient.

The words of this Act are very large, and confer
jurisdiction in very full terms, but it way be gues-
tioned whether they are intended to apply to the
case of ordering a specific form of proceeding to be
applied to a particular cause of action. It may be
said that they give power to judge and determine
whether the facts were such as to call for a writ
de vi laicd removendd ; but that would be to beg
the prelminary question whether such a writ s
issuable. It 1s probable that under the power
subsequently given to make rules and orders respect-
ing the practice of the Court, this form of remedy
might be introduced, as the forms of writs and
remedies are matters of practice of a Court.

No rule has been made by the Court of Chancery
in the Bermudas with regard to this writ de vi laicd
removendd ; and there is great doubt whether the
Court would be disposed to make any rule or Order
on the subject. The forms of procedure in the
English Courts may or may not be appropriate in a
Colony, or capable of being properly addressed and
put in use. This writ is not an essential mode of
preserving and quieting possession, aund all that was
practically wanted in the present case was to put a
minister in possession and enjoyment of his tem-
poralities. It is not, thevefore, ex debito justitio
that the Appellants should have this particular form
of remedy. It i1s not universi juris wherever an
Established Church exists ; for it can issue only out
of a Court of Chancery. and there may be no Court
of Chaneery in this sense, viz., with full authority
to frame and issue the writ. The authority in this
case, therefore, if it exist at all, must be implied, for
it has never been used before. But why should it be
implied? Is it a necessary ineident of Chancery
jurisdietion ? If not, it is not conferred by the words
creating the Court of Chancery in the Bermudas,
words which (as already observed) apply to jurisdic-
tion over matters in dispute, and not to modes of
procedure.  And an Imjunction would, probably,
have served all the necessary requirements in the
present case, and have restrained all interference
with the induction of Mr. Jenkins. It seems to
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their Lordships that it would be an inconvenient
precedent to imply the existence of a writ not
known tc the Court itself, nor necessary to the
enforcement of the legal right obstructed, merely
from the creation of a Court, and a general grant
in large words of general jurisdiction.

Their Lordships entertain no doubt whatever of
the lawfulness of Mr. Jenkins’s institution to the
Rectory of Hamilton and Smith, and of his right to
be inducted into the church of Smith. But they
cannot say that the Court of Chancery was wrong in
refusing to grant him the writ de vt laicd removendd

to prevent the obstrauction to his induction, and

therefore, upon this ground, and this ground only,
they must humbly recommend to Her Majesty that
the Appeal be dismissed.
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