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IN the course of the argument on this case ons
uf ﬂl('il‘ I.l-ilf.‘s‘flil‘% Tiaes :l]l'l'ml}' 4‘ift‘(1 the di islon
in the case of the “Julin,’ which laid dewn
very clear and precise termns the course that this
Board thivks it yieht to tuke with reference 1o
appeals from the judament of the Court below upon
matters which are entively matters of fact. It this
Bourd finds that in the Court belew there was slear
and distinet evidence upon the ene side, and possilly
evidence which the Appellant might think o be s
clear and distinet on the other side, nevertholoss, it
the Judge in the Court below in his disevetion. baving
the opportunity of sceing ihe witnesses and ohaorving
their demeanowr, has come, on the balance of tes-
timony, to a clear und decisive conelusion, iliose
who undertale to reverse that conclusion, on the
ground that the Judge has erred in giving credenss
to the one closs of witnesses raiher than to the
other, undertalee, as expressed in the ense of the
*Julia,’ s almoest impossible task,  This Board has
1o “l’]lnl'h.:lit}' ol secdne the witnesses, of consiilder-
ing in what respeet eredence should be given to one
eluss rather than the other from the mode in which
their evidenee has heen given ; and it would Love

to perfurm o duty of o moest painful chavacter i it
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were not merely to reverse the decision of the Judge
helow with reference to the finding that he has
come to adverse to the Appellant, but had, ix such
a state of circumstances, to do that which would
be a necessary corollary from such a step, viz. to
give a deliberate judgment in favour of the Re-
spondent, without the same means of ascertaining
the real truth as was possessed by the Judge of
the Clourt below. Now, it is of course not wise at
any time to lay down rules of such extreme ac-
curacy of definition as would induce a Court of
Appeal to hold itself bound upon any future occa-
sion to a fixed and determined line which cannot
he overpassed on the one side or the other. We
have had to consider that question on a different
subject matter in the course of this very day, with
veference to the course taken by this Board as to
the augmenting or diminution of the amount
which may be awarded in salvage cascs. A
useful line has been. drawn by the decided case
with reference to our proceedings in such a case as
that, viz. that it requires a case of extreme and
overwhelming pressure to induce us to vary from
the decision of the Court below as to the amount of
damage with reference to salvage. Still such a
case may occur ; and we sitting here have this very
morning decided that such a casc has been laid
before us. It is just possible to suppose that some
such case might be produced with reference to this
question of evidence, and it might be possible to
show that the Judge had so plainly, manifestly, and
clearly erred upon the face of the documents before
us that we ought to reverse his judgment. But it
is not shown on the face of the evidence before us,
either from the character of the deposition of
the witness whose veracity it is sought to impugn,
or from that which you find recorded on his evi-
dence, that his testimony is so utterly inconsistent
in itself, so contrary to all human probability, that
a Judge must have been guilty of error who could
give credit to a witness of such a character.

But, on the contrary, what we are asked to do
is this,~—we are asked to reverse the judgment of
the Court below in a case in which the principle
established by the decision in the ‘Julia’ is most
singularly appplicable, because the learned judge,
finding a conflict of testimony, as unfortunately
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i most of these cases of collision there must al-
ways be, has relied very strongly on the evidenee
of a pilot, a witness of the name of William
Young, and has thus characterized that witness's
evidence. e says he has had the sssistance of the
Elder Brethren of the Trinity House, and he gives
it as the joint opinion of those gentleanen awil
of Timself, = that Willian Young, the witiuess o
the tug *Mary Usher whose evidimee has been
very much  diseussed, proves that the * Prinees
Alice” wus running up on the north =ide of th
chanuel. It has been very properly admitted tha
this witness wive his evidence in a mauner which
entitled him to the eredence of the Conrt 5 and b
proves, in my opinion, bevond all controversy, that
the * Mary Usher” came up on the north of the
wid-channel, with the *Prineess Alice” between
her and the north shore, as far as the Middle Scarp
Sand, and that there the tug passed ghead, and
was proceeding onwards up the river,” e says
also, *that he looked back. and saw the collision.
and that the * Prineess Alice.” at the time of th
collision, was still to the north of the mid-chan-
nel.” e cave strong evidenee also to this offoor
that the * :\r;n'_\' Usher ™ having priassi 1 the - Aliecl'
Lie observed that she altered ber cowrse, and eame
across towards the north shore.  He soid that hLis
boliel was that those on hoard the = Aliee ™ had oot
seen the * Prineess Alice,” and that their attention
was vecupted with the dredgers and hoppers whivl
were on the south share.  Therelfore the Tewrmed
Judge tells us that this is o witness who i not onls
unconnected with the case, but o withess who lins
ziven his evidence m u manner peculiarly entitling
him to credence m the opimon of the Taned Juda
and his assessors ; and, indeed. Le says (and we
bave no reason to suppose that it is in any way an
error) that he was admdtied 5o to have given lis
evidence.  If that be so, we entirely eoneur in 1]
ohservation of the learned Judge, that the eviden:s
ol that witness may properly be applivd to turning
the balanee of the conflicting evidence, such as i
may be. upon the rest of the case.  Ie has Teon
worthily adopted as a witness of eredit, whose evi-
denee ought materially to assist the Judge in com-
g to the conelusion which he came to, founding it
in a great measure undgubiedly upom that person’s
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evidence. Have we then been shown anything in
his evidence which, to our minds, makes it clearly
erroneous that such weight should have been given
to the evidence of that particular witness ?  Does
not his evidence, if believed, prove the case?
Clearly and manifestly it does, because his evi-
dence 18 to this cffect, that he himself was some-
where about mid-channel, or slightly on the north
side of the river, being in a tug called the ¢ Mary
Usher’ which was so situated, because it had been
looking out for a job at the time when the ‘Princess
Alice’ was coming up; he had found thut the
‘Princess Alice’ was in the bands of a certificated
pilot, and did not want his assistance as a pilot ;
and ho says that he then went for some time along-
side, as it were, of the ¢ Princess Alice,” buf finding
that she went slower than he was desirous of doing,
or, rather, than the tug was desirons of doing, for
he does not appear to have been in command of the
tug, the tug went ahcad ; but at the same time, he
says, up to the time of his going ahead, the ¢ Prin-
cess Alice’ was on the north side of him, and
clearly on the north side of the mid-channel, and
in her proper position. Now, is he not confirmed
in that? It is curions enough that Reed (that, I
think, is the man’s name),—speaking of a vessel
which he does not name, but which olearly is, and
was stated by the Queen’s Advocate to be the very
¢ Mary Usher’ in which Young was,—says that the
tug which then passed him was on the north or
proper side of the river, and was proceeding in her
proper course. The Captain of the ‘Alice,” himself,
also described the ‘Mary Usher’ as coming up
about the same time ; therefore it is plain that she
was on the right side of the river, and that the
* Princess Alice’ was to the north of her, and, if we
may use such an expression, more in her right place
than the other. Well, that being so, it is said, how
came he to be so near as to be capable of giving
the exact account which he does of this collision ?
Of course, it is a remark fit and proper to be made
on all occasions with reference to observations made
by strangers, that you must have some sort of ex-
planation as to what it is that causes them to take
notice of a matter which by itself would be unin-
teresting to them, such as the position of the other
vessel, DBut this man gives you abundant reason
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for having taken this potice, because he hud ad-
yvanced but a very little way, and the Cuaptuin
says that the ‘Mary Usher® passed him when
they were close to the dredgers: thercfore the
¢ Alice® wans near the deedgers, in the immediate
vieinity of which the accident happened at the
time she was passed by the ‘Mary Tsher,” and
the ¢ Mury Usher® eannot have got very far belore
the collision took place ; and this witness gives a
very =uifable and proper reason for seving o mueh
of it a5 he did, for he says, ** When I felt thut a
collisivn was likely to take place, from notiving these
vessols, T immediately had the tug T was in first
stopped and then backed, in arder that T might e of
use in saving life, in the event of any such collision
oocurring.” What conlil be more natural, and whind
eould e a more proper and reasonable sceount to
give of his making the observation e did ¥ Then
by that operstion he was brought se near, that
there can no linger be any doubt of his having had
abundant feilitics for seeing what took place.  Ho
then @ives a reason  for what afterwards  did
take place, which meets the ebservation of the
Queens Advoeate as to the improbability of this
man’s evidenee, e expluins the cause of t
*Alieo * passing out of her course, and throwing
]ll-!' ]la';uf neTnss ﬂll' l'i\'l\l' fl-“‘:_l]‘l].- 1‘|-' 111"!‘117. :md =1
;_'nlill:.: an lwr wrong side at the time ol the collision
His remark is this, * I think she did not see the
*Princess Alice” stonmer.” Now it i5 8 curious
thing that the Usptain of the © Alise.” in giving his
evidence st page 31, as to what he saw after the
'3[:!1‘}‘ Ushesr ™ Do 1m~*~‘i]. ated on being asked
when 1t was that e flest saw the = Prineess Alioe”
:_:iva«a this arconnt towards the bottom of the JuLgr
at about line 50, Tle savs, * T saw some lights; ™
and then Mr. Butt asks, ** What did you tuke those
lights to be? A A steamer’s lights—0, Any
particular sort of steamer ¥ 1. The steamer at-
tending on the ]l"!-i-vl‘* ut the lh't'i]_l‘_-'l 1'-,-—I‘J 13id
vou soc any hoppers ¥ _l. Yes, thore wore two
hoppers.— Q. Wherw were the two hoppers? L.
Alongside of the dredger.”  Thersfore, he weally
indirectly  corroborates thiz obsorvation of My
Youuz, in itseld not an wnnatural one to sl
Nl ly woulidl have run aeross the vivee if thes

had seen a steamer: of course nobody wizshed
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occasion a collision or a disaster of this description ;
hut he says, “I do not think he saw her;” and
what turns out to be the case is this, the Captain
is giving his own account of it:—On first seeing
the ¢ Princess Alice,” he did not take her to be a
vessel coming up the river with which he was
likely to come into collision; but, judging by his
eye, he thought it was a tug in attendance on the
hoppers, and not, therefore, in the position of the
¢ Princess Alice,” which was navigating and coming
up the river. We mention these things, as showing
that so far from any ground having becn laid to
lead their Lordships to conclude that the Judge has
erred in trusting to Mr. Young, because, on the
face of his evidence, it is inconsistent and impro-
bable, and, thercfore, not such evidence as on the
very face of it ought to be trusted to, it appears
that all the collateral circumstances, as far as we
have other evidence in the case, tend rather to
assist and corroborate the view taken by the learned
Judge as to Mr. Young’s evidence. And I may say,
in conclusion, that the map which was proved by
Hopper, and which has been laid before us, show-
ing the position of the vessels immediately after
the accident, tends exactly to the same conclusion ;
because, as has been observed by one of their Lord-
ships, it is difficult to see how such a state and
position of the vessels could have been brought
about upon any such theory as that presented to
our minds by the Appellants, whereas it is entirely
consistent with that presented by the Respondents.

But in the opinion of their Lordships the principal
point upon which we should rest our decision is
this, that following the doctrine laid down in the
case of the ¢ Julia,” we should be most unwilling to
come to a conclusion different from that of the
Judge of the Court below merely upon a balance
of testimony ; and on its being affirmed by the Ap-
pellant that the testimony ought not to have been
credited by the Judge of the Court below. He
had an opportunity of testing, in the most ample
manner, the conduct and demcanour of the wit-
nesses ; and we should require evidence tha
would be overpowering in its cffect on our judg-
ment with reference to the incredibility of the
statements made by any witness, and the general
testimony to which credit has been so given, before




we conld venture to come to a conclusion not only
in favour of an Appellant in a case of this kind,
but of course a conclusion adverse to a Respondent ;

thus inflicting on the Respondent a loss vecasioned
by the Board coming to a conclusion different from
that which was come to on evidence, as to the
value of which we have not the same facilities and
means of forming a Judgment as were possessiad by
the learned Judee who deeided in the fivst instance.

It is therefore our opinion that we must advis
ITer Majesty, in this case, to affirm the Judgment
of the High Court of Admiralty, and to dismiss the
Appeal of the * Alice” with costs.







