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Freedom of Information Act 2000 (FOIA) 

Decision notice 

 

Date:    6 September 2022 

 

Public Authority: Governing Body of Ballymagee Primary School 

Address:   77 Ashbury Avenue 

    Bangor 

    County Down 

    Northern Ireland 

    BT19 6ZG 

 

 

Decision (including any steps ordered) 

1. The complainant has requested information from Ballymagee Primary 
School (“the School”), regarding children with special educational needs, 

complaints made against the school and allegations of misconduct 
during three specific timeframes. The School explained that some 

information was not held, however, it was withholding the remainder 
under section 40(2) – personal information, due to the small numbers 

involved.  

2. The Commissioner’s decision is that the School has correctly withheld 

the requested information under section 40(2) of FOIA.  

3. The Commissioner does not require the School to take any steps as a 

result of this decision notice.   

Request and response 

4. On 19 December 2021, the complainant wrote to the School and 

requested information in the following terms: 

“For each of the last three academic years (September 2019-June 

2020, September 2020-June 2021, September 2021 to date) please 

confirm:- 
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1. How many complaints have been made against the school (principal, 

teachers, board of governors) regarding the treatment of children with 
Special Educational Needs? 

2. How many allegations of misconduct have been made against any 
teacher and of those how many have been upheld? 

3. How many civil claims have been issued against the school? 
4. How many times has the school been subject to a complaint to 

SENDIST? 
5. How many times has the school been contacted by the Northern 

Ireland Commissioner for Children and Young People or her staff on 
foot of a complaint by parents? 

6. How many children with special educational needs have been 
required to attend reduced hours less than the standard school hours 

each week? 
7. How many children with special educational needs have been 

required to enter the school premises by a different door? 

8. How many children with special education needs have been required 

to stay in a coned off area when in the playground? 

Note - I do not require any personal data for any request just the 

number of each.” 

5. The School responded on 18 January 2022. It advised that for the years 
2020-2021 and 2021 to date, the information is held but the response to 

all questions is zero. It stated for the year 2019-2020, for questions 2, 3 
and 4 the requested information is held and the response to all is zero. 

However, for questions 1,5,6,7 and 8, the information is held, but is 

being withheld by virtue of section 40(2) of FOIA – personal information.  

6. Following an internal review the School wrote to the complainant on 11 
February 2022. It stated that it upheld its original position, but also 

stated “if the response number is low (less than 5), the information 
cannot be disclosed as it could potentially identify the individuals 

involved…therefore this information is exempt from disclosure…”.  

Scope of the case 

7. The complainant contacted the Commissioner on 11 February 2022, to 

complain about the way their request for information had been handled.  

8. The Commissioner considers that the scope of the investigation is to 

determine if the School correctly withheld the information under section 

40(2) of FOIA.  

9. As the Commissioner is also the regulator of data protection legislation, 
he has decided that he has sufficient information to reach a decision in 
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this case, based on the internal review arguments and his own 

expertise, without seeking further arguments from the School. 

Reasons for decision 

Section 40(2) – third party personal data  

10. Section 40(2) of FOIA provides that information is exempt from 

disclosure if it is the personal data of an individual other than the 
requester and where one of the conditions listed in section 40(3A)(3B) 

or 40(4A) is satisfied. 

11. In this case the relevant condition is contained in section 40(3A)(a) . 

This applies where the disclosure of the information to any member of 

the public would contravene any of the principles relating to the 
processing of personal data (“the DP principles”), as set out in Article 5 

of the UK General Data Protection Regulation (“UK GDPR”). 

12. The first step for the Commissioner is to determine whether the withheld 

information constitutes personal data as defined by the Data Protection 
Act 2018 (“DPA”). If it is not personal data, then section 40 of the FOIA 

cannot apply. 

13. Secondly, and only if the Commissioner is satisfied that the requested 

information is personal data, he must establish whether disclosure of 

that data would breach any of the DP principles. 

Is the information personal data? 

14. Section 3(2) of the DPA defines personal data as:  

“any information relating to an identified or identifiable living 

individual”.    

15. The two main elements of personal data are that the information must 

relate to a living person and that the person must be identifiable.      

16. An identifiable living individual is one who can be identified, directly or 

indirectly, in particular by reference to an identifier such as a name, an 
identification number, location data, an online identifier or to one or 

more factors specific to the physical, physiological, genetic, mental, 

economic, cultural or social identity of the individual.     

17. Information will relate to a person if it is about them, linked to them, 
has biographical significance for them, is used to inform decisions 

affecting them or has them as its main focus.    
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18. In the circumstances of this case, having considered the nature of the 

withheld information, the Commissioner is satisfied that the information 
relates to the data subjects. This information therefore falls within the 

definition of ‘personal data’ in section 3(2) of the DPA.      

19. The complainant has argued that releasing the number of children 

involved would not be personal data. They do not agree that an 
individual could be identified either from the actual number or from a 

banded number. 

20. On the face of it, the withheld information does not directly identify any 

individual. However, because the School has implied that the withheld 
numbers are low (five or fewer), the Commissioner has considered 

whether this information, when combined with other information either 
already in the public domain, or known to particular individuals, may 

nevertheless make identification possible.    

21. The Commissioner is aware that disclosure under FOIA is considered as 

being made to the world at large, rather than to the requester only, and 

this includes to those individuals who may have a particular interest in 
the information (and additional knowledge of the specific circumstances 

of the child/children involved) which is not shared by the wider public.    

22. In considering this point, the Commissioner recognises that different 

members of the public will have different degrees of access to the ‘other 
information’ which would be needed for re-identification of apparently 

anonymous information to take place. In the Code of Practice1 on 
Anonymisation, he acknowledges that “…there is no doubt that non-

recorded personal knowledge, in combination with anonymised data, can 

lead to identification.”    

23. The Commissioner considers that other individuals will have different 
levels of knowledge of the school, the members of staff, the children 

that attend the school and the general area. If the information were to 
be released by the School, using the other information, individuals, 

specifically the children in question, could be identified.  

24. The fact that information constitutes the personal data of an identifiable 
living individual does not automatically exclude it from disclosure under 

the FOIA. The second element of the test is to determine whether 

disclosure would contravene any of the DP principles. 

 

 

1 Anonymisation: managing data protection risk code of practice (ico.org.uk)  

https://ico.org.uk/media/for-organisations/documents/1061/anonymisation-code.pdf
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25. The most relevant DP principle in this case is principle (a). 

Legitimate interests 

26. In considering any legitimate interest(s) in the disclosure of the 

requested information under FOIA, the Commissioner recognises that a 
wide range of interests may be legitimate interests. They can be the 

requester’s own interests or the interests of third parties, and 
commercial interests as well as wider societal benefits. These interest(s) 

can include broad general principles of accountability and transparency 
for their own sakes, as well as case-specific interests. However, if the 

requester is pursuing a purely private concern unrelated to any broader 
public interest, unrestricted disclosure to the general public is unlikely to 

be proportionate. They may be compelling or trivial, but trivial interests 

may be more easily overridden in the balancing test.     

27. The Commissioner accepts that the complainant has a legitimate 
interest in the information, but considers that this is a purely private 

concern, unrelated to any broader public interest.    

Is disclosure necessary? 

28. ‘Necessary’ means more than desirable but less than indispensable or 

absolute necessity and involves consideration of alternative measures 
which may make disclosure of the requested information unnecessary. 

Disclosure under FOIA must therefore be the least intrusive means of 

achieving the legitimate aim in question. 

29. The Commissioner is cognisant that disclosure under FOIA is disclosure 
to the world at large. It is the equivalent of the School publishing the 

information on its website. When considering the necessity test, he is 
not therefore considering whether providing the information to the 

requestor is necessary to achieve the legitimate interest, but whether it 

is necessary to publish the information. 

30. The Commissioner notes that, whilst the School has not stated the 
specific numbers involved, it has implied that there are less than five 

pupils that the request relates to. He is therefore satisfied that 

disclosure of the withheld information is necessary to meet the 

legitimate interest.   

Balance between legitimate interest and the data subject’s interests or 

fundamental rights and freedoms 

31. It is necessary to balance the legitimate interests in disclosure against 
the data subject’s interests or fundamental rights and freedoms. In 

doing so, it is necessary to consider the impact of disclosure. For 
example, if the data subject would not reasonably expect that the 
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information would be disclosed to the public under FOIA in response to 

the request, or if such disclosure would cause unjustified harm, their 

interests or rights are likely to override legitimate interests in disclosure. 

32. In considering this balancing test, the Commissioner has taken into 

account the following factors: 

• the potential harm or distress that disclosure may cause;  

• whether the information is already in the public domain;  

• whether the information is already known to some individuals;  

• whether the individual expressed concern to the disclosure; and  

• the reasonable expectations of the individual. 

33. In the Commissioner’s view, a key issue is whether the individuals 

concerned have a reasonable expectation that their information will not 
be disclosed. These expectations can be shaped by factors such as an 

individual’s general expectation of privacy, whether the information 
relates to an employee in their professional role or to them as 

individuals, and the purpose for which they provided their personal data. 

34. It is also important to consider whether disclosure would be likely to 

result in unwarranted damage or distress to that individual. 

35. The Commissioner considers that the individuals involved (both the 
children and their parents), have a strong and reasonable expectation 

that personal information about them will remain confidential. 

36. Based on the above factors, the Commissioner has determined that 

there is insufficient legitimate interest to outweigh the fundamental 
rights and freedoms of the individuals involved. The Commissioner 

therefore considers that there is no Article 6 basis for processing and so 

the disclosure of the information would not be lawful.  

Is any of the information special category data? 

37. Information relating to special category data is given special status in 

the UK GDPR.  

38. Article 9 of the UK GDPR defines ‘special category’ as being personal 

data which reveals racial, political, religious or philosophical beliefs, or 

trade union membership, and the genetic data, biometric data for the 
purpose of uniquely identifying a natural person, data concerning health 

or data concerning a natural person’s sex life or sexual orientation. 
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39. Having considered the wording of the request, the Commissioner finds 

that the requested information does include special category data. He 
has reached this conclusion on the basis that the information includes 

data regarding the special educational needs of children, which 

constitutes data concerning health.  

40. Special category data is particularly sensitive and therefore warrants 
special protection. As stated above, it can only be processed, which 

includes disclosure in response to an information request, if one of the 

stringent conditions of Article 9 can be met.  

41. The Commissioner considers that the only conditions that could be 
relevant to a disclosure under FOIA are conditions (a) (explicit consent 

from the data subject) or (e) (data made manifestly public by the data 

subject) in Article 9. 

42. The Commissioner is aware that there is clearly a recognised and strong 
expectation that the personal information of each child held by the 

school, will remain private. The Commissioner has seen no indication 

that the data has been made manifestly public by the data subjects.  

43. As none of the conditions required for processing special category data 

are satisfied there is no legal basis for its disclosure. Processing this 
special category data would therefore breach principle (a) and so this 

information is exempt under section 40(2) of FOIA. 
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Right of appeal  

44. Either party has the right to appeal against this decision notice to the 
First-tier Tribunal (Information Rights). Information about the appeals 

process may be obtained from:  

First-tier Tribunal (Information Rights) 

GRC & GRP Tribunals,  
PO Box 9300,  

LEICESTER,  
LE1 8DJ  

 
Tel: 0203 936 8963  

Fax: 0870 739 5836 
Email: grc@justice.gov.uk   

Website: www.justice.gov.uk/tribunals/general-regulatory-
chamber  

 

45. If you wish to appeal against a decision notice, you can obtain 
information on how to appeal along with the relevant forms from the 

Information Tribunal website.  

46. Any Notice of Appeal should be served on the Tribunal within 28 

(calendar) days of the date on which this decision notice is sent.  

 

 
 

 
Signed ………………………………………………  

 

Michael Lea 

Team Manager 

Information Commissioner’s Office  

Wycliffe House  

Water Lane  

Wilmslow  

Cheshire  

SK9 5AF  

mailto:grc@justice.gov.uk
http://www.justice.gov.uk/tribunals/general-regulatory-chamber
http://www.justice.gov.uk/tribunals/general-regulatory-chamber

