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N o .  4 5 * .— H i g h  C o u r t  o f  J u s t i c e  ( K i n g ’s  B e n c h  D i v i s i o n ) . —  
2 n d  a n d  3 r d  M a y , 1 9 2 3 .

C o u r t  o f  A p p e a l .— 1 5 t h , 1 6 t h , 2 9 t h  a n d  3 0 t h  N o v e m b e r , a n d  
3 r d  a n d  1 7 t h  D e c e m b e r , 1 9 2 3 .

H o u s e  o f  L o r d s .— 2 3 r d  a n d  2 6 t h  J a n u a r y  a n d  1 9 t h  F e b r u a r y ,
1 9 2 5 .

(1 ) T h e  C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  W e s t l e i g h
E s t a t e s  Co., L t d . O )

(2 ) T h e  C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  S o u t h
B e h a r  R a i l w a y  Co., L t d . O )

(3 )  T h e  C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  E c c e n t r i c
C l u b , L t d .C )

Corporation Profits Tax— Company carrying on trade or busi
ness or similar undertaking— Company formed for more convenient 
administration of family estates— Company in receipt of annuity 
as consideration for constructing a railway.— Company carrying on 
social club— Mutual trading concern— Finance Act, 1 9 2 0  ( 1 0  & 1 1  
Geo. V ,  c . 1 8 ) ,  Section 5 2 .

(1) A limited company was formed to acquire certain freehold 
estates with the object of managing the property on behalf of 
some 2 5  persons interested under two wills, fully paid shares 
being allotted to the beneficiaries in proportion to their interests. 
The revenue of the company consisted of rents payable under 
surface and mining leases. No property was purchased by the 
company and w ith two exceptions none was sold.

Held, in the Court of Appeal, that the company was carrying 
on a trade or business or undertaking of similar character, and 
was therefore liable to Corporation Profits Tax.

(2 ) Down to 1 9 0 6  the South Behar Railway was held by the 
Respondent Company (subject to an option to purchase by the 
Secretary of State for India) and worked by another company on 
behalf of the Secretary of State, the Respondent Company being 
entitled to a share in the profits in consideration of having 
supplied funds and materials for the construction of the railway. 
In  1 9 0 6  the Respondent Company relinquished the possession o f  
the railway to the Secretary of State, and it was arranged that, 
until the option to purchase was exercised, a fixed annuity o f

(>) Reported K .B.D ., [1923] 2 K .B. 514, C.A., [1924] 1 K .B. 390, and
(South Behar Railway case) H.L., [1925] A.C. 476.
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£30,000 should be paid in lieu of the share of profits. A fter  1906 
the Company did nothing but receive and distribute the said 
annuity to its shareholders, its only other income being small 
sums from National War Bond interest, deposit interest, and 
transfer fees.

Held, in the House of Lords, that the company was carrying 
on a trade or business or undertaking of similar character, and 
urns therefore liable to Corporation Profits Tax.

The Commissioners of Inland Revenue v. The Korean 
Syndicate, L td .^ 1) approved.

(3) A company, limited by guarantee, was incorporated, inter 
alia, to conduct a social club and to provide refreshments to 
members for payment. I t  was a members’ and not a proprietary 
club, the members of the company and the club being identical. 
By its memorandum and articles of association the income and 
property of the club were to be applied towards the promotion 
of the objects of the club, no m em ber being entitled to receive 
any dividend or bonus out of the profits, and on winding-up any 
surplus was not to be distributed to members, but was to be dealt 
with as the committee of the club m ight determine. There were 
no receipts from anything in the nature of trade from persons 
other than members, and the company had not been assessed to 
Income Tax in respect of profits or surplus.

The Company was assessed to Corporation Profits Tax for the 
year 1920 on the amount by which its income for that year 
(including subscriptions and entrance fees) exceeded the 
expenditure.

Held, in the Court of Appeal, that the company was not carry
ing on a trade or business or undertaking of similar character 
within the meaning of Section 52 (2) (a) of the Finance Act, 
1920, and was therefore not liable to Corporation Profits Tux.

C a s e s .

(1)
T h e  C o m m i s s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  W e s t l e i g h  

E s t a t e s  C o . ,  L t d .

C a s e

Stated under the Finance Act, 1920, Section 56 (6), and the 
Income Tax Act, 1918, Section 149, by the Commissioners 
for the Special Purposes of the Income Tax Acts for the 
opinion of the King’s Bench Division of the High Court of 
Justice.

At a meeting of the Commissioners for the Special Purposes of 
the Income Tax Acts held on 29th November, 1921, for the 
purpose of hearing appeals, The W estleigh Estates Company, 
Limited, (hereinafter called the Company) appealed against an 
assessment to Corporation Profits Tax in the sum of £190 for

(l ) 12T.C. 181.
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the accounting period ending 30th June, 1920, made upon it by 
the Commissioners of Inland Revenue under the provisions of the 
Finance Act, 1920, P art V.

1. The Company claimed exemption from the provisions of 
Corporation Profits Tax as contained in the Finance Act, 1920, 
Part Y.

2. The Company was formed in August, 1900, to acquire the 
interests of the persons hereinafter mentioned in certain freehold 
estates (hereinafter referred to as the property) in the Manchester 
district. The nominal capital of the Company consists of 
£96,000 of Ordinary Stock of which £94,833 65. 8d. is issued. 
There is issued and outstanding £1,166 13s. 4d. “ A ” Debenture 
Stock of the Company. This Stock was issued to and is held by 
trustees for a beneficiary under one of the wills mentioned, in 
paragraph 4 hereof, who is not of full age. W hen the beneficiary 
in question attains majority the said sum of “ A ” Debenture 
Stock will be exchanged for a like amount of Ordinary Stock 
which (when issued) will bring the total amount of the Com
pany’s Ordinary Stock issued up to £96,000.

3. The objects of the Company as set out in the Memorandum 
of Association (a copy of which is annexed and forms part of 
this Case(1)) were (inter alia) :—

(a) To acquire and take over certain real estate and rents
charge, subject to the leases and agreements for 
tenancies of some part thereof already granted, 
situate in or issuing out of land in W estleigh and 
Hindley in the County of Lancaster or the majority 
of the undivided shares therein, and with a view 
thereto to enter into the agreement referred to in 
Clause 3 of the Company’s Articles of Association and 
to carry the same into effect with or without 
modifications.

(b) To acquire and take over from time to time any shares
in such real estate and rents charge not comprised 
within the said agreement.

(c) To grant leases for any term of years or from year to
year and whether absolute or determinable of all or 
any part of the property of the Company whether 
with or without the concurrence of the owner or 
owners of any other undivided shares or share herein 
in consideration of such royalties rents or reservations 
as the Company may think fit.

(d) To purchase take on lease or in exchange hire or other
wise any real and personal property and any rights 
and privileges which the Company may think neces
sary or convenient for the purposes of its property or 
business and in particular any land buildings ease
ments machinery plant stock in trade.

(!) Omitted from the present print. 
(27S12) W t. 5560/458/294 4,500 8/27 H arrow  G.57 A 2



660 T h e  C om m issioners o f  I n la n d  R e v e n u e  v .  [V o l. XII.

(e) To sell improve repair manage develop exchange lease 
mortgage farm or work as market gardens, dispose of, 
turn to account or otherwise deal with all or any part 
of the property and rights of the Company.

(/) To invest and deal with the monies of the Company not 
immediately required upon such securities and in 
such way as may from time to time be determined.

4. The property was formerly owned in equal shares by two 
brothers J .  Hall and W . H all, who both died a considerable 
number of years ago. At the date of incorporation of the Com
pany about 24 persons were beneficiaries under the will of J .  Hall 
and became entitled to his share of the property. Mrs. Bubb, 
daughter of W . Hall, became entitled to the whole of W . H all’s 
share of the property under the term s of his will.

5. In  view of the great number of beneficiaries entitled under 
the wills and the diversity of their interests it was considered 
desirable that Mrs. Bubb and the beneficiaries under the will of 
J . Hall should agree to pool their interests and to place the 
control of the property in the hands of a limited company. 
Accordingly the property was conveyed by or on behalf of the 
beneficiaries to the Company, the agreement being dated 
20th August, 1900 : the consideration for such conveyance to be 
the issue to them of stock in that Company. Mrs. Bubb, and 
the beneficiaries under the will of J .  H all, received fully paid 
shares in proportion to their respective interests in the property. 
A copy of the said agreement is annexed and forms part of the 
C ase.O

6. The following facts were either proved or admitted at the 
hearing :—

(a) The Company took over the property exactly as it stood
under the wills of J .  and W . Hall. W hen taken over 
by the Company the greater part of the property 
(which is coal-bearing land) was in lease to various 
colliery owners so that the Company acquired the 
reversion expectant on the termination of these leases, 
while as to the remainder, which was unlet, the 
Company acquired the freehold in possession.

(b) No land was ever purchased by the Company other than
that obtained under the terms of the said agreement 
of 20th August, 1900.

(c) No land has ever been sold by the Company with the
following two exceptions— (1) the Willow Tree Inn 
was sold in 1910 for £1,050 owing to a difficulty 
having arisen with regard to licensing, (2) a small sale 
of property for £310 was effected in 1905 to the Leigh 
Corporation, who purchased this property for public 
purposes.

(*) Omitted from the present print.
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(d ) The revenue of the Company is derived from rents
obtained from surface and mining leases. A copy of 
the Revenue Account of the Company for the year to 
30th June, 1920, and of the Balance Sheet of the 
Company as at 30th June, 1920, is annexed hereto and 
forms part of the C ase.O

(e) The minerals under the surface of the property have been
worked by the various lessees under leases which had 
and still have many years to run. On expiration these 
leases have been renewed *or fresh leases granted to 
the same lessees. The Company has never itself 
worked any of the mines under the property.

(/) Mrs. Bubb holds half the shares in the Company, her 
husband is a permanent director of the Company.
The shares in the Company can only be transferred
among the existing shareholders and their families.

7. Section 52 (2), Finance Act, 1920, enacts that the profits 
to which this part of this Act applies are, subject as hereinafter 
provided, the following, that is to say :— (a) the profits of a 
British company carrying on any trade or business or any under
taking of a similar character, including the holding of invest
ments. By Section 52 (3) of the same Act the expression
“ British company ” means any company incorporated by or 
under the laws of the United Kingdom. I t  was admitted at the 
hearing that the Company was a British company within the 
meaning of the above Sections.

8. I t  was argued on behalf of the Company (1) that the 
Company was not carrying on any trade or business or any 
undertaking of a similar character. (2) W here no trade or 
business is carried on, that the mere holding of investments is 
not an undertaking of a character similar to a trade or business 
and is not sufficient to bring the Company within the provisions 
of Section 52 (2) (a), Finance Act, 1920. To involve the profits 
of an undertaking of a character similar to a trade or business to  
liability under this Section, the undertaking m ust be one in 
which there have been activities of a business character in the 
way of change of or dealing in investments and that in this 
case there were no such activities. (3) The property does not 
constitute an investment within the meaning of Section 52 (2) (a), 
Finance Act, 1920.

9. On behalf of the Appellants it was contended (1) that the 
Company was in fact at all material times carrying on a trade or 
business or undertaking of a similar character, (2) that the Com
pany was at all material times carrying on a trade or business or 
undertaking of a similar character within the meaning of 
Section 52 (2) (a) of the Finance Act, 1920, for the reason (3) 
that mere holding of investments was sufficient to bring the

(27512)

(*) Omitted from the present print.
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Company within the provisions of Section 52 (2) (a), Finance 
Act, 1920, (4) that the Company held an investment within the 
meaning of the said Section.

10. Having considered the evidence and arguments addressed 
to us, we held as a fact that the Company was not carrying on 
any trade or business or any undertaking of a similar character, 
and, although we considered that the Company held investments, 
we were of the opinion that the words in the statute did not 
operate to tax profits derived from investments held by a Com
pany which did not trade or “ carry on ” business in some way 
or other, whether in connection with the holding of investments 
or otherwise; accordingly we discharged the assessment.

The representative of the Appellants immediately upon the 
determination of the appeal declared to us his dissatisfaction 
therewith as being erroneous in point of law, and in due course 
required us to state a Case for the opinion of the High Court 
pursuant to the Finance Act, 1920, Section 56 (6), and the 
Income Tax Act, 1918, Section 149, which Case we have stated 
and do sign accordingly.

R .  C o k e ,  Commissioners for the Special
W . J .  B r a i t h w a i t e ,  j  Purposes of the Income Tax Acts.

York House,
23, Kings way,

London, W .C.2.
12th June , 1922.

(2 )

T h e  C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  S o u t h  B e h a r  
R a i l w a y  C o . ,  L t d .

C a s e

Stated under the Finance Act, 1920, Section 56 (6), and the 
Income Tax Act, 1918, Section 149, by the Commissioners 
for the Special Purposes of the Income Tax Acts for the 
opinion of the K ing’s Bench Division of the H igh Court of 
Justice.

At a meeting of the Commissioners for the Special Purposes 
of the Income Tax Acts held on 13th January , 1922, for the pur
pose of hearing appeals, The South Behar Railway Company, 
Lim ited, (hereinafter called the Company) appealed against 
an assessment to Corporation Profits Tax in the sum of 
£1,454 16s. 0d. for the accounting period ending 31st December, 
1920, made upon it by the Commissioners of Inland Revenue 
under the provisions of the Finance Act, 1920, Part V.
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1. The Company was incorporated on 4th July , 1895, under 
the Companies Acts, 1862 to 1890. The objects of the Company 
as contained in the Memorandum and Articles of Association 
were, to purchase and acquire the “ right to enter into and to 
“ make with the Secretary of State in Council of India (herein- 
“ after called the Secretary of State) . . . the contract which 
“ has been prepared and is expressed to be made between the 
“ Secretary of State of the one part and the Company of the 
“ other p a r t ................ ” and for the other objects therein set out.

A copy of the said Memorandum and Articles of Association 
is annexed and forms part of this Case.O)

2. The Company claims that in the circumstances herein 
stated it is not liable to be assessed to or to pay Corporation 
Profits Tax as imposed by the Finance Act, 1920, Part Y.

3. By an Indenture dated 7th August, 1895, made between 
the Secretary of State of the one part and the Company of the 
other part it was agreed :—

Under Clause 3 that the Company should supply to the 
Secretary of State the funds and materials required for the 
construction, completion, and making ready and fit for 
public traffic a railway, to be called the South Behar Railway 
(hereinafter called the Behar Railway).

Under Clause 4 that the Secretary of State should provide 
free of cost to the Company the land requisite for the 
construction of the Behar Railway.

Under Clause 5 that surveys, designs, specifications and 
estimates in relation to the construction or execution of the 
railway, etc., shall, so far as required by the Secretary of 
State, be furnished by the Company to the Secretary of 
State and shall be subject to his approval.

Under Clause 6 that for the more convenient and 
economical construction of the Behar Railway, the execution 
thereof will be undertaken by the Secretary of State through 
such agency as he shall appoint, but at the entire cost and 
risk of the Company, and so that under no circumstances 
shall any charge be placed on him by reason of this arrange
m ent, directly or indirectly. The works shall be carried out 
with due diligence and in accordance with designs and 
specifications to be approved by the Secretary of State, 
and under the inspection and supervision of engineers to be 
appointed or approved by him for that purpose, as well in 
England as in India. TheCompany shall from time to tim e,as 
required by the Secretary of State, supply him, either in 
India or in England, with the funds necessary for carrying 
out the works, as well for the cost of materials and labour 
procured or engaged in India as the expense of supervising

(27512)
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staff, including such remuneration (if any) as the Secretary 
of State may sanction to the officers and servants of the 
agency employed in or about the said construction, and shall 
supply such materials as are required to be procured in the 
United Kingdom at prices to be approved for the said 
construction in lieu of money.

Under Clause 7 that all expenditure incurred on account 
of the construction of the railway as approved and sanctioned 
by the Secretary of State shall be accepted by the Company 
as conclusive.

Under Clause 19 that the Secretary of State until the 
determination of the present contract shall work and 
maintain the Behar Railway.

Under Clause 21 that all the business connected with the 
management and maintenance of the Behar Bailway and 
the conduct of the traffic, including the traffic interchanged 
between the East Indian Bailway and the Behar Railway, 
shall in all respects, so far as practicable be carried on in 
the same m anner and subject to the same regulations and 
control by the Secretary of State as the like business on the 
East Indian Railway.

A copy of the Indenture of 7th August, 1895, is annexed and 
forms part of the Case.C1)

4. By an Indenture dated 22nd August, 1895, made between 
the Secretary of State of the one part and the East Indian Rail
way of the other part, it was agreed that the East Indian Rail
way should construct the Behar Railway, the Secretary of 
State supplying the moneys or materials required for the con
struction in accordance with approved plans and specifications; 
under Clause 2 that the East Indian Railway should charge such 
rates and fares for the carriage of goods and passengers over the 
Behar Railway as shall from time to time be agreed between the 
E ast Indian Railway and the Secretary of State. A copy of the 
Indenture of 22nd August, 1895, is annexed and forms part of 
the Case.C1)

5. By an Indenture dated 11th December, 1906, made 
between the Secretary of State of the one part and the Company 
of the other part supplemental to the said Indenture of 
7th August, 1895, by which provision was made for the construc
tion, at the cost of the Company, of the Railway and respecting 
the working and the maintenance thereof, after reciting that it 
had been agreed that the Secretary of State might determine the 
contract contained in the Principal Indenture as therein 
mentioned, and that on such termination the Company was to 
give up to the Secretary of State the said Railway and its exist
ing stores, and the Secretary of State was to pay to the Company 
the sum therein indicated, and after reciting that it had been

f1) Omitted from present print.
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agreed between the parties that, as from the 1st January, 1906, 
until the determination of the Principal Contract, such fresh 
arrangement between the said parties as thereinafter appeared 
should be substituted for the provisions of the Principal Contract 
relating to the working and maintenance of the said Railway, 
it was agreed (inter alia) as follows :—

Clause 2.
The Secretary of State shall as from the 1st of January, 

1906, until the determination of the Principal Contract be 
entitled to hold and use and deal with the Railway for his 
own benefit without any interference or control on the part 
of the Company, and the Company shall accordingly 
relinquish the same to him together with all stores now 
belonging or appropriated to the Railway.

Clause 3.
The Secretary of State shall during the period aforesaid 

be at liberty by the working agency which he shall select to 
work and maintain the Railway in such m anner as he shall 
think fit and to make therein or thereto any alterations, 
improvements or additions which he shall think fit, and any 
such works which he shall deem to be required shall be 
executed free of cost to the Company.

Clause 4.
The Secretary of State shall be under no obligation to the 

Company to keep the Railway in working order, or to work 
the same, or to execute any works in relation thereto, and 
the Company receiving from the Secretary of State the 
yearly payment hereinafter mentioned, shall at all times 
keep him and the working agency indemnified against all 
claims, demands, or interference by or from any debenture 
stockholders or trustees for such holders or any other 
incumbrancers or other persons claiming to be interested in 
the Railway through or under the Company.
Clause 5.

As from the 1st of January, 1906, until the determination 
of the Principal Contract the Secretary of State shall pay to 
the Company in London the yearly sum of £30,000 by 
half-yearly payments on every 30th of June and 31st of 
December, the first such payment to be made on the 30th of 
June, 1906, and the payments by the Principal Contract 
required to be made by the Secretary of State to the Company 
shall cease to be payable. The Company shall not be 
entitled to any charge, lien, or security on the Railway, or 
the earnings thereof in respect of the said yearly sum. 
During the same period the Company shall not be required to 
pay interest to the Secretary of State on the indebtedness 
of the Company to him for advances on capital account as
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aforesaid, nor shall the Company be liable to repay the 
amount of the said indebtedness on the determination of the 
Principal Contract.
Clause 6.

Upon the determination of the Principal Contract by 
notice of purchase the said sum of £684,580 shall be the 
sum payable under Clause 56 of the Principal Contract as 
capital expended on the undertaking with the authorisation 
of the Secretary of State.
Clause 7.

As from the said 1st day of January, 1906, the following 
Clauses and parts of Clauses of the Principal Contract shall 
cease and be deemed to have ceased to operate, without 
prejudice and except as to the rights of either party in 
respect of any previous breach of any of the provisions 
thereof, or in respect of anything happening, or done, or 
which ought to have been done before that date, that is to 
say :—

The second part of Clause 19.
Clauses 20 to 26 inclusive.
Clauses 28, 29, and 30.
Clause 32.
Clauses 38 to 45 inclusive; and 
Clauses 53 and 55.

A copy of the Indenture of 11th December, 1906, is annexed 
and forms part of the Case.O) A copy of the Company’s report 
and accounts for the year ending 31st December, 1920, is also 
amended to and forms part of the Case.(’)

6. The following facts were either proved in evidence or 
admitted at the hearing :—

(a) the Company is a British company within the meaning
of the Finance Act, 1920, Sections 52 (2) (a) and
52 (3);

(b) the agreement of 11th December, 1906, referred to in
paragraph 5 above has not been determined and 
remains and is of full force and effect;

(c) the whole work of construction and all repairs and
maintenance of the Behar Bailway were and always 
have been and are effected by the East Indian Bailway 
on behalf of the Secretary of S ta te ;

(d) the Company since the Indenture of 11th December,
1906, takes no part in working inspecting or main
taining the Behar Bailway. The whole work of 
directing, managing and controlling the business and 
the accounts of the Behar Bailway has been carried

(!) Omitted from present print.
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out entirely and exclusively by the Secretary of State 
and by the East Indian Railway on his behalf. The 
Company has never had or possessed any rolling stock 
in India. At all material times the Company has had 
no agent or representative in India, and no office 
th e re ;

(e) the Company receives the sum of £30,000 payable half- 
yearly by the Secretary of State ;

(/) the shares in the Company are quoted on the London 
Stock Exchange; the Company’s stocks do not 
frequently change hands. There are about 
200 debenture holders and about 400 shareholders in 
the capital stock of the Company;

(</) there are 3 directors of the Company, the Chairman 
receives £200 per annum and the other two directors 
£150 per annum each as remuneration. The 
Secretary of the Company recedes a salary of £150 
per annum ;

(h) the Company has a sum of £6,000 invested in National 
W ar Bonds bringing in an income of £300 per annum ; 
in addition small sums are received from fees paid 
on the transfer of stocks and from money placed 
temporarily on deposit.

7. Counsel on behalf of the Company contended that—
(1) the Company had in no way constructed or maintained

or used or worked the Behar Railway, and was not 
and is not carrying on business as a railway company, 
or any business at a l l ;

(2) under the provisions of and since the making of the said
agreement of 11th December, 1906, the sole rights of 
the Company have been and are to be paid the sum of 
£30,000 per annum payable half-yearly by the 
Secretary of State, or the sum of £684,580 if and 
when the Secretary of State determines the said 
agreem ent;

(3) the Company is not dependent upon the receipts, or the
existence, of the Behar Railway and has no interest 
or concern in the sam e;

(4) the Company is not lessor or landlord of the Behar
Railw ay;

(5) the Company does not carry on any trade or business, or
any undertaking of a similar character within the 
meaning of the Finance Act, 1920, Section 52 (2) (a );

(6) the Company does not hold investments within the mean
ing of the Finance Act, 1920, Section 52 (2) (a ) ; 

Alternatively
(7) the mere holding in the circumstances stated of an invest

ment or investments apart from the carrying on of anv
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trade or business, or any undertaking of a similar 
character thereto, does not impose liability to Corpora
tion Profits Tax under the provisions of the said 
Section.

8. I t  was contended on behalf of the Commissioners of 
Inland Revenue (inter alia)—

(1) That the Company was carrying on a trade or business;
(2) That the Company was carrying on an undertaking of a

character similar to a trade or business;
(3) That the Company was carrying on an undertaking of a

character similar to a trade or business which included
the holding of investments ;

(4) That the Company was carrying on a trade, business or
undertaking of holding investments ;

(5) That the Campany was rightly assessed.

9. The sole question for the determination of the Court is 
whether the Company is liable to Corporation Profits Tax in the 
said sum of £1,454 16s. 0d. or any sum by reason of the matters 
hereinbefore set out.

10. W e, the Commissioners who heard the appeal, held as a 
fact that the Company was not carrying on any trade or business, 
or any undertaking of a similar character, and we were of opinion 
that the mere holding in the circumstances above stated of an 
investment or investments apart from the carrying on of any trade 
or business or any undertaking of a similar character therein did 
not cause liability to Corporation Profits Tax, accordingly we 
discharged the assessment.

The representative of the Appellants immediately upon the 
determination of the appeal declared to us his dissatisfaction 
therewith as being erroneous in point of law, and in due course 
required u§ to state a Case for the opinion of the High Court 
pursuant to the Finance Act, 1920, Section 56 (6), and the 
Income Tax Act, 1918, Section 149, which Case we have stated 
and do sign accordingly.

R. C o k e ,  \  Commissioners for the Special
W . J .  B r a i t h w a i t e ,  J  Purposes of the Income Tax Acts.

York House,
23, Kingsway,

London, W .C .2.

15th  February, 1923.
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(3)

T h e  C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  E c c e n t r i c
C l u b , L t d .

C a s e

Stated under the Finance Act, 1920, Section 56 (6), and the 
Income Tax Act, 1918, Section 149, by the Commissioners 
for tjie Special Purposes of the Income Tax Acts for the 
opinion of the K ing’s Bench Division of the H igh Court of 
Justice.

At a meeting of the Commissioners for the Special Purposes 
of the Income Tax Acts held on 15th June, 19‘22, for the purpose 
of hearing appeals, The Eccentric Club, Lim ited, (hereinafter 
called the Company) appealed against an assessment to Corpora
tion Profits Tax in the sum of £284 4s. for the accounting period 
ending 31st December, 1920, made upon it by the Commissioners 
of Inland Revenue under the provisions of the Finance Act, 
1920, P art V.

1. The Company was incorporated under the Companies 
(Consolidation) Act, 1908, on 11th December, 1912.

2. The objects for which the Company was incorporated as 
contained in the Memorandum of Association were (inter alia) :

3. (a) To promote social intercourse amongst gentlemen 
connected (directly or indirectly) with literature, art, 
music, the drama, the scientific and liberal professions, 
sport, and commerce, and with a view thereto, to 
establish, maintain and conduct a club of a non
political character for the accommodation of Members 
of the Club and their friends, and to provide a club 
house and other conveniences, and generally to afford 
to Members and their friends all the usual privileges, 
advantages, convenience and accommodation of a Club. 

3. (/) To buy, prepare, make, supply, sell and deal in, or 
arrange for the supply of all kinds of provisions and 
refreshments required or used by the Members of the 
Club or other persons frequenting the club house or 
premises of the Club.

3. The liability of the members of the Company is limited 
by guarantee as set out in Clause 5 of the Memorandum of 
Association, which states as follows:—

Every Member of the Company undertakes to contribute 
to the assets of the Company in the event of its being wound 
up while he is a Member, or within one year afterwards, 
for payment of the debts and liabilities of the Company
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contracted before he ceases to be a Member, and the costs, 
charges and expenses of winding up, and for the adjustment 
of the rights of the contributories among themselves, such 
amount as may be required not exceeding Twenty Shillings.

Clause 6 of the said Memorandum provides for the application 
of the income and property of the Club as follows

The income and property of the Club shall' be applied 
towards the promotion of the objects of the Club as set 
forth in this Memorandum of Association, and no Member 
of the Club in his character as such Member shall be entitled 
to receive, directly or indirectly, any dividend, bonus or 
other profit out of such income or property, but nothing 
herein shall prevent payments in good faith to persons in 
other capacities (such as servants, lenders, landlords, vendors, 
or in any capacity other than m em bership), notwithstanding 
their membership of the Club or the application of the 
property of the Club upon its winding up in accordance with 
the Company’s Articles of Association for the time being.

4. In  the Articles of Association of the Company “ The Club ” 
is defined as meaning “ The Eccentric Club, Lim ited ” —the 
following articles were referred to (inter alia) at the hearing :—

5. The Members of the Club shall be the subscribers to the 
Memorandum of Association, and such other persons 
as shall apply for admission and be admitted as 
Members.

9. Honorary Members shall not be entitled to receive notices 
of or to attend or vote at any general meeting of the 
Club, or to be elected Members of the Committee or 
other officers of the Club, or to introduce visitors 
or to propose or second candidates for Membership, 
but subject and except as aforesaid, or in these Articles 
otherwise provided

(a) All Members of the Club shall have the same
rights, privileges and duties, and

(b) The term “ Members ” in these Articles or in
the Memorandum of Association, in reference 
to Members of the Club, shall be deemed to 
include all Members of whatever class.

67. The profits of the Club whencesoever derived shall be
applied solely towards the benefit of the Club, or 
otherwise in the promotion of the objects of the Club 
as set forth in the Memorandum of Association, and 
no portion thereof shall be paid by way of dividend or 
bonus to the Members of the Club.

68. I f  upon the winding up or dissolution of the Club there
remains, after the satisfaction of all its debts and 
liabilities, any property whatsoever, the same shall
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not be paid to or distributed among the Members of 
the Club, but shall be given or transferred as the 
Committee may determine.

A copy of the said Memorandum and Articles of Association 
is annexed to and forms part of the Case(l ).

5. The Company’s accounts for the year ended 31st December, 
1920, show a surplus of income over expenditure of the sum of 
£5,382 17s. 10d., which sum was carried to the Balance Sheet 
of the same date. A copy of the Eeport and Statement of 
Accounts of the Company and of the Company’s Kevenue Account 
and Balance Sheet as at 31st December, 1920, are annexed to 
and form part of the Case.

6. The following facts were either proved in evidence or 
admitted at the hearing :—

(a) The Company is a British company within the meaning
of the Finance Act, 1920, Sections 52 (2) (a) and 
52 (3).

( b) Throughout the said Memorandum and/or Articles of
Association members of the Company and Club are 
referred to in convertible terms and are so in fact. 
Thus the Club is purely a member’s club, and not a 
proprietary club.

(c) If  the amount of the members’ subscriptions and
entrance fees received during the year ended 31st 
December, 1920, totalling the sum of £11,442 7s., 
was eliminated, instead of there being a surplus of 
income over expenditure, there would have been a 
deficit, and no liability to Corporation Profits Tax 
would have existed.

(d) The Company is not, and never has been, assessed to
Income Tax in respect of any profits or surplus there 
might be.

(e) There were no receipts from anything in the nature of
trade from persons other than members.

7. I t  was admitted on behalf of the Appellants that to involve 
liability to Corporation Profits Tax the Company must be brought 
within the provisions of the Finance Act, 1920, P art V, 
Section 53 (2) (h) , as read in conjunction with the provisions 
of Section 52 (2) of the same Act.

8. The sole question for the determination of the Court is 
whether the Company is liable to Corporation Profits Tax on the 
sum of £5,684 or any sum.

(x) Omitted from the present print.
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9. Counsel on behalf of the Eespondents argued :—
(1) That what the Company was formed for, and did, was

not the carrying on of any trade or business, or any 
undertaking of a similar character, within Sub
section (2) of Section 52 of the Finance Act, 1920, 
and that, therefore, the Company was not w ithin the 
charging section (Section 52) at a ll;

(2) That even if the carrying out of the objects for which the
Company was formed might in certain circumstances 
amount to the carrying on of a trade or business or 
undertaking of a similar character w ithin Sub-section
(2) of Section 52 of the Finance Act, 1920, the 
constitution of the Company in this case was such 
as to preclude the carrying on of any trade or business 
or undertaking of a similar character within the 
meaning of the Sub-section (Styles v. The New York 
Life Insurance Company C), (1889) 14 App. Cas. 381);

(3) That Section 53 of the Finance Act, 1920, is a
“ machinery ” section, that its provisions do not 
extend the scope of the charge which is laid on by 
Section 52, and that if the Company is not within 
the charge laid on by Section 52, liability to the tax 
cannot be imposed upon it by virtue of Section 53 
or any part of i t ;

(4) That the Company is not a mutual trading concern
within the meaning of paragraph (h ) of the proviso 
to Sub-section (2) of Section 53 of the Finance Act, 
1920;

(5) That the Company was not liable to Corporation Profits
Tax at a l l ; and

(6) That if the Company were so liable then the amounts
received by the Company by way of subscriptions 
and entrance fees should be eliminated from the com
putation of its liability.

The following cases were referred t o :—
New York L ife Assurance Go. v. Styles, (1889) 2 T.C. 460; 

Religious Tract and Book Society of Scotland v. 
Forbes, 3 T.C. 415; Grove v. Young M en’s Christian 
Association, 4 T.C. 613; Carlisle and Silloth Golf 
Club v. Sm ith , (1912) 6 T.C. 198.

10. On behalf of the Crown, it was contended (inter alia) (a) 
that the Company was carrying on a trade or business or under
taking of a similar character within the meaning of the Finance 
Act, 1920, Section 52 (2), and (6) that the assessment appealed 
against was rightly made and should be confirmed.

(!) 2 T.C. 460.
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11. Having considered the evidence and arguments, I ,  the 
undersigned, R. Coke, was of the opinion

(a) That on the evidence the Company was not carrying on 
any trade or business or undertaking of a similar nature within 
the meaning of the Finance Act, 1920, Section 52 (2); (b) that 
a social club, as admittedly being the object for which the Com
pany was established to provide, could not be said to be “ a 
mutual trading concern,” as contemplated by the Finance Act, 
1920, Section 53 (2) (h); (c) that in any event the amounts 
received by way of subscription and entrance fees should be 
eliminated in computing “ the surplus arising from transactions 
with members,” or in computing the profits within the provisions 
of Part V of the same Act.

I , the undersigned, J .  Jacob, was of opinion (a) that the 
Company was a mutual trading concern, (b) that a mutual trading 
concern was an undertaking of a similar character to a trade or 
business within the meaning of Section 52 (2) of the Finance Act, 
1920, and that this was made clear by the existence of the 
provisions of Section 53 (2) (h) of that Act, which would be 
meaningless if a mutual trading concern was not within the 
charge to the tax, and (c) that the Company was liable to the 
tax at any rate on the surplus arising from the provision of meals, 
bedrooms, etc. I  expressed no opinion as to the liability of any 
surplus arising from entrance fees or subscriptions.

In  accordance, however, w ith the practice of the Commis
sioners of deciding in favour of the taxpayer in cases where the 
Commissioners come to opposite conclusions, I  withdrew my 
opinion.

W e accordingly held that the Company was not liable to 
Corporation Profits Tax and discharged the assessment.

The representative of the Appellants, immediately, upon the 
determination of the appeal, declared to us his dissatisfaction 
therewith as being erroneous in point of law, and in due course 
required us to state a Case for the opinion of the High Court 
pursuant to the Finance Act, 1920, Section 56 (6), and the 
Income Tax Act, 1918, Section 149, which Case we have stated 
and do sign accordingly.

E .  C o k e , 
J .  J a c o b ,

Commissioners for the Special 
Purposes of the Income Tax Acts.

York House,
23, Kings way,

London, W .C .2.

10th November, 1922.
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The cases of the Westleigh Estates Co. and the South Behar 
Railway Co. were argued before Rowlatt, J .,  in the Thing's Bench 
Division on the 2nd May, 1923, and that of the Eccentric Club 
on the following day. On that day judgment was given in favour 
of the Crown, with costs, in the Eccentric Club case, and against 
the Crown, with costs, in the other two cases.

The Solicitor-General (Sir Thomas Inskip, K.C.) and 
Mr. R. P . Hills appeared as Counsel for the Crown in all three 
cases, Mr. A. M. L atter, K .C ., and Mr. Cyril King for the 
W estleigh Estates Co., the Hon. Sir William Finlay, K .C ., and 
Mr. A. M. Bremner for the South Behar Railway Co., and 
Mr. E . M. Konstam, K .C ., and Mr. R. W . Needham for the 
Eccentric Club.

J u d g m e n t .

Rowlatt, J.—I must give my judgment in these three cases 
now although perhaps there would be the advantage of delivering 
it in a more polished form if I  took time to consider, but I  cannot 
face the prospects of having successive problems of this kind 
waiting in my mind while I  continue to deal with this Revenue 
Paper. I  am afraid I  cannot do it.

Now the sections of the Finance Act, 1920, imposing this 
Corporation Profits Tax, and the sections of the Finance (No. 2) 
Act, 1915, imposing the Excess Profits Duty, which between 
them considerably mar the amenities of the Revenue Paper, are 
to some extent in pari materia, that is to say, they use at least 
the word “ business ”—the word “ business ” at least is found 
in both, but as these are the first cases under the Corporation 
Profits Tax, I  m ust point out that of course it is a new duty and 
the words form a different collocation to that which is found in 
the Act imposing the Excess Profits Duty, and when one finds 
the word “ business ” interpreted in an Act, one has I  think 
to exercise some caution in following with too meticulous exacti
tude every syllable that has been said with regard to that Act 
when you come to construe another Act in which the same words 
appear, because it seems to me that no proposition can be stated 
with such absolute scientific accuracy as, if you continue logically 
and relentlessly to apply it in every development to infinity, 
you finally find that you have reached a contradiction or a result 
which is obviously inadmissible and have to revise the proposition 
itse lf; so I  think one always has to bear that in mind and use a 
certain degree of elasticity in applying the guidance which 
previous decisions give one.

Now the profits to which this part of the Act of 1920 applies 
are “ profits of a British company carrying on any trade or 
“ business, or any undertaking of a similar character, including 
“ the holding of investments.” The first thing to observe is that
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the tax is a tax on the profits of a company, if it is a company 
within the section, including all its profits, certainly it is not the 
profits of its carrying on the trade or business, and the “ carrying 
“ on of a trade or business or any undertaking of a similar 
‘ ‘ character ’ ’ is only to be looked at to see whether the company 
conies within the section. If  it comes within it, it is taxed on all 
its profits; the trade or business or undertaking might result in 
a loss, but if you bring in the company and if from other sources 
you find there is a profit, the company would have to pay the 
tax on the result of its operations as a whole. Secondly, it is not 
the profits of every British company that are to be taxed—at least 
I  suppose not. I  suppose if there is any use in the remainder 
of the section, it is not so, because it is to be assumed there might 
be a British company not complying with the rest of the section, 
otherwise the rest of the section is superfluous, and, for the same 
reason, it is not the case that every British company, which is 
fulfilling the objects of its Memorandum of Association, must 
thereby ipso facto be within the Act. I t  cannot be that the mere 
fact that it fulfils its Memorandum by what it does, makes it carry 
on a trade or business, because then you would merely reach the 
same result, every British company would then be within the Act. 
I t  is to be a “ British company carrying on a trade or business, 
“  or undertaking of a similar character.” I t  is very difficult to 
frame these things and one ought not to be too captious about it, 
but it really gives one extremely little guidance because when one 
thing is spoken of as being similar to another, one must have 
something to guide one in respect of where the similarity is to be 
looked for—in respect of what attribute. One will not go into 
questions of logic upon it, but it is so difficult to see ; no guidance 
is given here as to what characteristic of a trade or business you 
are to find repeated in the undertaking which is to be called 
similar and then there is ‘ ‘ including the holding of investments ’ ’ 
—again rather a hopeless form of words when one looks at it 
narrowly and has to apply it, although of course it sounds easy 
when it is merely read without regard to the particular case. 
I t  seems to me that the addition of the words ‘ ‘ any undertaking 
“  of a similar character ” really practically only comes to this, 
that it adds a sort of fringe to “ trade or business ” which I  
suppose the draftsman drafting the Act might have thought would 
be construed strictly. Really I  cannot say much more than that 
for the reasons I  have already outlined. That being the section, 
I  have now to deal with these three cases.

T h e  C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v .  T h e  W e s t l e ig h  
E st a t e s  C o . ,  L t d .

The first case is that of the family Company, and the facts in 
that case stated shortly are that that Company did nothing what
ever except what would have been done by the executors and



680 T h e  C o m m iss io n e rs  o f  I n la n d  R e v e n u e  v . [ V o l .  X II.

(Rowlatt, J.)

trustees of a will for the beneficiaries, if they were legally traced 
—I  do not know how it was exactly—administering their tru s ts ; 
this Company did nothing whatever except what they would have 
done. Of course they had to have a mining engineer; so would 
the beneficiaries have to have a mining' engineer; they had to  
have a land agent, I  think it was said, too, and they had to renew 
a lease when it fell in, but there was nothing at all being done 
there except carrying out the will as I  understand, and it merely 
existed in order that there might be one entity to act in one 
name on behalf of the very numerous people, many illiterate, 
not even able to sign their names, who would otherwise have 
had to concur in every transaction.

Now if there had been only the proprietor of this property 
doing these acts, I  do not suppose anyone would say he carried on 
a trade or business, but there was this Company doing it, and it 
was pointed out in the Korean Syndicate caseC1) that you m ust 
not forget that where a company does a thing, that is a circum
stance to be taken into consideration. Of course, as I  pointed 
out, possibly having regard to the way this section is worded, 
that is not so important in this Corporation Profits Tax as it may 
be in the Excess Profits D uty, because it is quite clear, as I  have 
already indicated—at least I  hope it is—that the mere fact that 
the Company is acting within its Memorandum does not make 
it carry on a business. I t  cannot be so on the wording of the 
section, because otherwise it would be simply superfluity of 
language. W hat was said in the course of that case in the Court 
of Appeal is to be found in the judgment of the M aster of the 
Rolls as clearly as anywhere on page 273 of [1921] 3 K .B .(2) : 

The fact that a limited company comes into existence in a differ- 
“ ent way from that in which an individual comes into existence 
“ is a m atter to be considered.” That is the way the learned Judge 
puts it. If  you are to consider that, it seems to me you may fairly 
consider the fact and ought to consider the fact that the Limited 
Company in this case comes into existence without any notion 
of trade or business at a l l ; so far as its coming into existence is 
concerned, it comes into existence merely as a convenient form 
under which the duties and powers of an executor can be grouped 
and wielded. The Master of the Rolls there of course was 
speaking of a company. H e said “ You get a company, it goes 
“ to the public, it collects its capital, it gets itself floated and 
“ forms itself, it acquires a concession and gets to work to develop 
“ it, and in considering whether there is a trade or business here, 
“ you must not forget the way the company came into existence.”  
I  think it may fairly be said in this case that one ought not to 
forget the fact that this Company came into existence not with

(M 12 T.C. 181. (*) Ib id .  at p. 202.
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any notion of trade or business, but merely as a convenient form 
under which the duties and powers of an executor could be 
exercised. On the whole I  have come to the conclusion that this 
family Company is not a company which carries on “ any trade 
“ or business, or undertaking of a similar character.” Therefore, 
that disposes of that case.

T h e  C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  S o u t h  B e h a r  
R a il w a y  C o . ,  L t d .

Now the next case is that of the South Bebar Railway Com
pany, and the facts in that case are that the Company had been 
permitted to perform certainly very unusual functions, very 
largely of a financial character, with regard to the building of a 
railway, to put it quite shortly, but undoubtedly it is a company 
which in the course of its earlier operations was, I  should say, 
carrying on (and I  do not think Sir William Finlay disputed it) 
a trade or business or undertaking of a similar character. But 
the position at the material time is simply this, that the Company 
has the right from year to year under covenant to receive a 
certain sum from the Secretary of State for India. I  do not know 
whether it has a bare legal estate in anything, if they have such 
things in India, but it has no tangible right to any property so 
far as I  know except its books and furniture. I t  has no right 
to anything, it does not do anything except receive its annuity, 
it has no form, I  was going to say, of activity at all—I  get into 
difficulties if I  use the word “ activity ” —but its whole existence 
is confined to receiving an annuity at present and ultimately 
receiving a lump sum. There is nothing more to be said about it— 
nothing whatever.

Now it is said that the Company is carrying on a trade or 
business. I  feel that I  cannot say it is. I t  seems to me really 
a contradiction in terms to say it is. I  said in the Korean 
Syndicate caseO) that the word “ business ” involved something 
active, which has been criticised by Lord Justice Atkin. I  do 
not know when I  used the word “ active ” that I  meant to 
indicate or impute anything very feverish in the way of activity. 
All I  meant to say was something you could possibly describe 
by the use of an active verb, that is all—something positive. 
However that may be, it seems to me that when a company is 
in a mere state of being an annuitant and its shareholders so 
far as they are ordinary shareholders are subjected to paying 
Income Tax on their annuity—it is nothing more—in construing 
this Statute, which, after all, is a taxing Statute, I  am not 
justified in saying that the Company is carrying on a trade or 
business. Therefore I  think the claim in that case fails.

(l ) 12 T.C. 181.
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T h e  C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  E c c en tr ic

Cl u b , L t d .

Now I  come to the case of the Eccentric Club, L td . This 
Eccentric Club is the property of a company, and what the Com
pany does is to take subscriptions from the members of the Club 
who thereby become guarantors for the Company. I t  is a com
pany limited by guarantee. I t  also takes payments from the 
members, of course, for the particular services which they get 
at the C lub; it pays the expenses, of course, of carrying on the 
Club, on the other hand, and having done that, there is a balance 
which may or may not be profits; but the question to my mind 
is whether up to that point, at any rate, the Company has carried 
on “ a trade or business or undertaking of a similar character.” I  
have already indicated the difficulty that I  find in applying these 
words “ undertaking of a similar character.” I f  the question of 
similarity depends upon the nature of a transaction by way of 
buying and selling, it is carrying on a business of an exactly 
similar character to that of a proprietary club or undertaking—it 
is exactly similar from the point of view of a proprietary club, 
but in the ultimate destination of the results of its transactions, 
of course, it is wholly different from a proprietary club. Is it 
similar or is not it under those circumstances ? I t  is like asking 
whether St. Pau l’s Cathedral is similar to York M inster or 
whether it is similar to any other building, of which there are 
some in the Metropolis, which has a dome. In  what respect do 
you seek the similarity ? I t  seems to me that this Company is 
carrying on an undertaking of a similar character to a trade or 
business of a company which has a proprietary club. So far I  
think it is clear.

Then comes the question as to whether I  have to look at the 
surplus of the profits that are made, which, after all, do not go 
to any shareholders but remain with the Company and benefit 
possibly the present members, at any rate ultimately benefit the 
future, if not the present, members of the Club in some form. 
The difficulties into which one is landed when one begins to consider 
Last v. The London Assurance Corporation (*) and Styles v. New 
York Insurance CompanyC) are very great, but in this case 1 
think I  have sufficient guidance in the words of Section 53, 
although it is a section of computation, because clause (h) clearly 
shows that profits of a mutual trading concern are to be treated as 
profits, and therefore I  do not think it is possible to say that 
because a company is designed to conduct its business on the 
mutual principle, speaking broadly, therefore it is not a company 
within the Act at all. Therefore, in this case I  think the Crown 
are right—I  thought the other way about in the other cases— 
and therefore the appeal will be allowed with costs. The other 
appeals will be dismissed with costs.

(l ) 2 T.C. 100. (2) 2 T.C. 460.
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Mr. Konstam.—I do not know whether your Lordship is 
giving any judgment on the second point as to whether ihere 
is to be any differentiation between the subscriptions.

Rowlatt, J .—I do not think there is any distinction. I  will 
say so if you like.

Mr. Konstam.—I t  appears in the form of a question as to 
whether we should be taxed on £5,684 or any sum.

Rowlatt, J .—I am bound to say I  do not think there is any 
distinction for the simple reason that I  think you are in the 
position of a proprietary club. You might like me to state that.

Mr. Konstam.—I  am much obliged, my Lord.

Appeals having been entered against the decisions of Eow latt, 
J .,  in all three cases, the case of the Westleigh Estates Go. was 
argued before the Court of Appeal (Pollock, M .R ., and 
W arrington and Sargant, L .J J .) on the 15th and 16th November, 
1923, that of the South Behar Railway Co., on the 16th and 29th 
November, 1923, and that of the Eccentric Club on the 29th and 
30th November, and the 3rd December, 1923. Judgm ent, which 
was reserved in each case, was given on the 17th December, 1923, 
unanimously in favour of the Crown, with costs, in the Westleigh 
Estates Co. case, in favour of the Crown, with costs, (Sargant, 
J .,  dissenting) in the South Behar Railway case, and unani
mously against the Crown, with costs, in the Eccentric Club 
case, the decision of the Court below being reversed in each case.

The Solicitor-General (Sir Thomas Inskip, K.C.) and Mr. 
E . P . Hills appeared as Counsel for the Crown in all three 
cases, Mr. A. M. L atter, K .C ., and Mr. Cyril King for the 
W estleigh Estates Co., the Hon. Sir W illiam Finlay, K .C ., and 
Mr. A. M. Bremner for the South Behar Railway Co., and Mr. 
E . M. Konstam, K .C ., Mr. A. M. Bremner and Mr. R. W . 
Needham for the Eccentric Club.

J u d g m e n t .

Pollock, M.R.—These three cases depend upon the right 
construction to be placed upon the relevant portion of Sections 52 
and 53 of the Finance Act, 1920. By Section 52 there is charged 
the tax, called the Corporation Profits Tax, upon all profits to 
which Part V of the Act applies and which arise in the accounting 
period. By Sub-section (2) the profits, to which Part Y of the 
Act applies, are determined to be “ the profits of a British 
“ company carrying on any trade or business, or any undertaking 
“ of a similar character, including the holding of investm ents.” 
In  that Sub-section there is a proviso which eliminates for a 
limited period the profits of certain companies which may broadly



684 T h e  C om m issioners o e  I n la n d  R e v e n u e  v . [V o l. X I I .

(Pollock, M.R.)

be described as public utility undertakings, and which are pre
cluded by Statute from charging increased prices or distributing 
higher rates of dividend than those specifically authorised by the 
Acts regulating their powers. There is a further exception—  
under Sub-section (3)—of certain other companies. The effect, 
therefore, of Section 52, according to the structure of the Act, 
appears to be this—that prima facie Sub-section (2) (a) is a wide 
embracing section, at first sight operative to include all British 
companies carrying on trade or business or any undertaking of 
a similar character, from which it was necessary to exclude 
certain companies and undertakings, which would otherwise be 
embraced in its terms. Some light perhaps may also be thrown 
upon the inclusive nature of the section by Section 43 of the  
Finance Act, 1922, whereby the profits of charitable and other 
companies registered without the word “ limited ” are expressly 
exempted from the Corporation Profits Tax. This statutory 
exception appears to have been necessary because, without it, 
the words which I  have referred to in Section 52 (2) (a), would 
prima facie have included the companies expressly excluded by 
Section 43. Sub-section (2) (a) is undoubtedly difficult to construe. 
The words ‘ ‘ trade ” or “ business ’ ’ are very wide words. In  the 
Income Tax Act, 1918, the word “ trade ” is used without the  
word “ business.” In  the present section both the words 
“ trade ” and “ business ” appear, and it is not easy to appreciate 
what undertaking there could be, similar in character to a trade 
or business which is not embraced within the two words 
“ trade ” or “ business.” In  the Act which imposes the Excess 
Profits Duty, the Finance (No. 2) Act, 1915, by Section 39, the  
trades or businesses to which the part of the Act imposing 
Excess Profits Duty applies are “ all trades and businesses 
“ (whether continuously carried on or not) of any description 
“ carried on in the United Kingdom,” and then follow certain 
exceptions.

I t  is not in my judgment possible to form any accurate 
measure of construction to be put on the words in Sub-section
(2) (a) by reference to, or analogy from, the Income Tax Acts, 
or the Excess Profits Duty A c t; the words must be taken as they 
stand. They impose the tax upon the profits first of all of a 
British company carrying on any trade or business, and these 
latter words are in my opinion used in an adjectival sense. 
There may be a British company which is not carrying on a 
trade or business. Thus, unless it can be said to be carrying 
on an undertaking of a similar character, whatever those words 
may hereafter be held to mean, the company’s profits are not 
subject to tax if it is not carrying on a trade or business. I t  is 
not in my judgment possible, nor is it necessary for the purpose 
of the decision of the three present cases, to give a final definition 
of what companies are within or without Sub-section (2) (a). It 
is enough that a British company is prima facie included,
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provided that it carries on a trade or business. I t  is admitted that 
in the three cases now before us the companies whose profits the 
Crown seeks to tax are British companies. The question to be 
determined is whether they are carrying on a trade or business, 
for those are the words relied upon by the Solicitor-General as 
embracing the three cases before me.

A number of cases have been referred to for guidance. In  the 
Liverpool and LondonandG lobelnsuranceCom panyv.Bennetti1) , 
[1911] 2 K .B . 577, it was held by Mr. Justice Ham ilton (now 
Lord Sumner) that an insurance company, which had invest
ments abroad, particularly for the purpose of fulfilling a condition 
of permission to carry on business in a foreign country, m ust pay 
Income Tax in respect of the interest received on the investments 
abroad, whether made to comply with the foreign law, or 
voluntarily, to accumulate a reserve in the foreign country, on 
the ground that the interest on both classes of investments was 
a part of the profits or gains accruing to the business from the 
trade it carried on. The interest received was received in the 
course of carrying on the business of the company. The sums 
representing that interest, whether remitted to this country or 
not, would form a part of the assets in the balance sheet of the 
company, and so be subject to tax. In  The Commissioners of 
Inland Revenue v. The Marine Steam  Turbine Company (2),
[1920] 1 K .B . 193, it was held that a company, the liquidation 
of which was stayed for the purpose of receiving royalties, which 
were found to be in effect payment by instalm ents of part of the 
price of the property which the company had definitely disposed 
of to a new company, was not carrying on business. The 
liquidation of the old company was only stayed in order that it 
might receive from the new company the price to be paid by the 
new company for the property handed over to the latter, and 
although the payment was made by instalm ents instead of by a 
lump sum, Mr. Justice Rowlaft held that the company receiving 
these royalties as a payment was not carrying on business and was 
not liable for Excess Profits Duty. The third case is that of 
The Inland Revenue Commissioners v. The Korean Syndicate .(3) 
In  that case the company had dealt with certain concessions 
belonging to it, and had secured royalties to be paid to it by the 
lessees under a lease of the concession granted by it. Mr. Justice 
Rowlatt held, [1920] 1 K .B. 598, that the company was not 
carrying on business within Section 39 of the Finance (No. 2) 
Act, 1915. This decision was reversed by the Court of Appeal,
[1921] 3 K .B. 258. That Court held that the operation carried 
out by the company was a turning to account of the concession 
within the memorandum of association of the company, and was,

(*) 6 T.C. 327. (*) 12 T.C. 174.
(3) 12 T.C. 181.
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therefore, part of the legitimate business carried on by it. The 
Master of the Rolls (Lord Sterndale) calls attention to the im
portance of seeing what the purpose of the company was as 
expressed in its memorandum of association, and had regard to 
that purpose as a factor for consideration when a decision had to 
be made in the particular circumstances before him on the question 
whether the company was carrying on business or not. I t  may 
be well to remark, in this connection, that although I  agree with 
Mr. Justice Row latt’s observation in the present case that every 
British company which is fulfilling the objects of its memorandum 
of association is not thereby, ipso facto, and of necessity brought 
within Section 52 (2) (a) of the Act of 1920, yet if its objects 
are business objects and are, in fact, carried out, it follows that 
the company carries on business, and consequently comes within 
the Sub-section. Lord Justice Atkin in the Korean case(1) 
expressly holds that the interpretation of the word “ business ” 
given by Mr. Justice Rowlatt in the Inland Revenue Commis
sioners v. The Marine Turbine Company(2), if intended to be a 
precise definition, would be too narrow. The Judge had said 
that the meaning of ‘ ‘ business ’ ’ was an active occupation or pro
fession continuously carried on, and Lord Justice Atkin pointed 
out that if any emphasis is to be attached to the word “ active” 
he would not agree with it. W hether Mr. Justice Rowlatt did so 
intend may be open to doubt, for in the case of The Korean 
Syndicate, Lim ited{3), when before him, on page 603, he makes a 
reservation with which I  agree. “ I t  does not follow,” he says, 
"  that whenever at some particular moment a company is doing 
“ nothing but receiving an income from its investments, it is 

not carrying on business ’ ’ ; and he indicates that in a certain 
class of cases, although a company is not actively doing anything, 
the right conclusion would be that the company was nevertheless 
carrying on a business.

C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v. T h e  W e s t l e ig h  
E st a t e s  C o m p a n y , L im it e d .

Coming now to the particular cases which are before us, the 
Commissioners held in the first, the W estleigh Estates Company, 
Limited, case, that the Company was holding investments, but 
inasmuch as it was not carrying on business, in their view, the 
holding of investments did not bring the Company within the 
range of the Act. The Company, however, appears to have power 
to exchange any of its investments and to deal with the monies of 
the Company as may be from time to time required. They have, 
as stated in paragraph 6 , sub-clause (c), of the Case Stated, on 
two occasions altered their investm ents; and in the note attached 
to the accounts of the Company for the year ending June 30th, 
1920, the last account attached to the Case, there is a note :

(J) 12 T.C. 181. (!) 12T.C. 174. (») 12 T.C. 181, at p. 197.
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“ Your Directors would draw the attention of the shareholders to 
‘ ‘ the important fact that the property is to a large extent a wast- 
“ ing asset, and leave it in their hands to say whether the balance 
“ shall be all divided as dividend, or dividend and bonus, or 
“ whether any part should be set aside and invested by way of 
“ sinking fund.”

I t  is a clear rule that the questions of fact are to be found by 
the Commissioners, and that their decision cannot be upset if 
they have rightly applied the law to the facts found by them. I t 
is an equally clear rule that the law must be interpreted by the 
Courts before which the Case Stated comes. In  my judgment the 
Commissioners have not applied the true rule of law to the facts 
found. I t  is impossible to say that the W estleigh Estates Com
pany had ceased to do any business. One of the facts found 
(see paragraph 6 (e) of the Case) is as follows :— “ The minerals 
“ under the surface of the property have been worked by the 
“ various lessees under leases which had, and still have, many 
“ years to run. On expiration these leases have been renewed, or 
“ fresh leases granted, to the same lessees. The Company has 
“ never itself worked any of the mines under the property.” As 
and when, therefore, occasion arises, further leases may and will 
be granted by the Company. I t  was in my judgment exactly in 
that state referred to by Mr. Justice Bowlatt on page 603 in the 
Korean Syndicate case. (*) I ts  business may have been quiescent, 
but it was still carrying it on, and I  think it falls within the words 
“ a British company carrying on a trade or business ” without 
the necessity of having reference to the words “ including the 
“ holding of investm ents.” Those words appear, in my judgment, 
to sweep into the categories of companies whose profits are subject 
to tax, companies which axe formed for the purpose of holding the 
shares of another company and dividing the dividends received 
as may be determined from time to tim e, and, it may be, other 
companies as well. In  this case, however, it is not necessary to 
invoke their aid. The W estleigh Estates Company was, in my 
judgment, carrying on a trade or business and, therefore, I  am 
of opinion that the appeal should be allowed, with costs here and 
below.

C o m m is s io n e r s  o f  I n l a n d  B e v e n u e  v . T h e  S o u t h  B e h a r  
E a i l w a y  C om p an y , L im it e d .

The original purpose of this Company was to supply to the 
Secretary of State for India the funds and material required for 
the construction, completion and making ready and fit for public 
traffic a railway to be called the South Behar Bailway. The 
railway was, in fact, constructed by the E ast Indian Bailway 
Company, as agents for the Secretary of State.

(») 12 T.C. 181, at p. 197.
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By the Indenture dated 11th December, 1906, supplemental 
to the Indenture of the 7th August, 1895, the railway—by that 
time constructed—was to be held by the Secretary of State “ for 
‘ ‘ his own benefit, without any interference or control on the part 
“ of the Company, and the Company was accordingly to 
“ relinquish the same to him, together with all stores now belong- 
“ ing or appropriated to the railway.” By clause 5 of this 
Indenture, as from 1st January, 1906, until the determination of 
the principal contract of 7th August, 1895, it is provided that the 
Secretary of State shall pay to the Company in London the yearly 
sum of £30,000 by half-yearly payments on every 30th June and 
31st December in each year. A number of the clauses contained 
in the principal contract were determined, but in particular clause 
27 remains in force. I t  is as follows : “ In  the event of an agree- 
‘ ‘ ment being entered into between the Secretary of State and the 
“ Company for the construction of any branch of the Behar 
“ Bailway, the Company, subject to the terms of such agreement, 
“ shall either construct the same, or provide the funds or material 
“ in lieu thereof required for the construction and completion of 
“ the same by an agency to be approved by the Secretary of 
“ S ta te .” The Case states that the shares of the Company are 
quoted on the London Stock Exchange, though the Company’s 
stocks do not frequently change hands. There are about 200 
debenture holders and about 400 shareholders of the capital stock 
of the Company. There are three directors of the Company, the 
chairman receiving £200 per annum, the other two directors £150 
per annum as remuneration, and the secretary receives a salary 
of £150 per annum. The Company has a sum of £6,000 invested 
in National W ar Bonds, bringing in an income of £300 per 
annum. In  addition smaller sums are received from fees, paid 
on the transfer of stock and their money placed temporarily on 
deposit. The Secretary of State has power to take over the rail
way on payment to the Company of a sum of £684,580, which is 
the sum determined to be payable under clause 56 of the principal 
contract, as capital expended on the undertaking, and upon this 
purchase the principal contract will become determined.

I t  is agreed that the Company is a British company. Im 
munity from liability to Corporation Profits Tax is claimed by 
the Company on the ground that it is not carrying on any trade 
or business. In  my judgment it is impossible to say that the 
Company is not carrying on any trade or business. I t  could not 
be wound up on the ground that its objects had been attained and 
completed. I t  is, in my opinion, in the same state that I  have 
already referred to in the previous case. I ts  business may be 
quiescent, and to a large extent, a m atter of routine. I ts  receipts 
may be derived, if not wholly, at least almost entirely from the 
annual payments made to it by the Secretary of S ta te ; but it 
remains a company alive, and still requiring, if only in smaller 
details, the direction of its directors and the duties carried out
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by its secretary. I t  is still concerned in the business of disposing 
of and dividing the profits which it has become entitled to by 
reason of its greater activity in the past, and that activity, as 
well as possibly others, may be awakened and quickened in the 
future. For these reasons I  am of opinion that the appeal must 
be allowed, with costs here and below.

C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v.

T h e  E c c en tr ic  C l u b , L im it e d .

The next case, that of the Eccentric Club, Lim ited, involves 
different considerations. I t  is admitted that the Company is a 
British company. The two Commissioners who heard the case 
were divided in their opinion. Mr. Justice Rowlatt has held 
that it is carrying on business. The Limited Company was 
formed for the purpose of carrying on the Eccentric Club. By 
Clause 3 (a) of its Memorandum of Association : “ The objects 
“ for which the Company is established are— (a) to promote 
“ social intercourse amongst gentlemen connected (directly or 
“ indirectly) with literature, art, music, the drama, the scientific 
“ and liberal professions, sport and commerce, and with a view 
“ thereto to establish, m aintain, and conduct a club of a non- 
“ political character for the accommodation of Members of the 
“ Club and their friends, and to provide a club house and other 
“ conveniences, and generally to afford to Members and their 
“ friends all the usual privileges, advantages, convenience and 
“ accommodation of a Club.”

By Clause 6 : “ The income and property of the Club shall be 
“ applied towards the promotion of the objects of the Club as set 
“ forth in this Memorandum of Association, and no Member of 
“ the Club in his character as such Member shall be entitled to 
“ receive, directly or indirectly, any dividend, bonus or other 
“ profit out of such income or property, but nothing herein shall 
“ prevent payments in good faith to persons in other capacities 
“ (such as servants, lenders, landlords, vendors, or in any 
“ capacity other than membership) notwithstanding their 
' ‘ membership of the Club or the application of the property of the 
“ Club upon its winding up in accordance with the Company’s 
“ Articles of Association for the time being.” The Members of 
the Club are to be the subscribers to the Memorandum of 
Association, and such other persons as shall apply for admission, 
and be admitted as members. Each man who proposes to be a 
Member of the Club signs an application by which he affirms : 
“ I  desire to become a Member of the Eccentric Club, and I  agree, 
“  if elected, to become a Member, and to be bound by theMemor- 
"  andum and Articles of Association and Bye-laws of the Club.” 
The election of Members is vested solely in the Committee and 
is to be by ballot. An applicant cannot become a member of the 
Company unless he has first of all been chosen to be a Member

(27512) B
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of the Club. But if and when he is elected to be a Member of 
the Club, he is required to become a Member of the Company. 
The business of the Company is to carry on the Club, and any 
profits m ust be devoted, in accordance with the Memorandum of 
Association, to the advancement of the objects of the Club. I t  is 
argued on behalf of the Crown that the Company is carrying on 
the business of the C lub; while the contention on behalf of the 
Club is that, although in form it is a company, it does not carry on 
any trade or business in any just appreciation of those terms, that 
its object is not business, but to promote social intercourse, and 
that the Club and the Company do not seek gain, nor do their 
activities result in profits.

The two cases of Last v. London Insurance Corporation^ ) , 
10 App. Cas. 438, and The New York Life Insurance Company v. 
StylesC), 14 App. Cas. 381, were cited and relied upon respectively 
on either side. I t  is a well-recognised principle that, in revenue 
cases, regard must be had to the substance of the transactions 
relied on to bring the subject within the charge to a duty, and that 
the form may be disregarded. In  the New York L ife  Insurance 
Company case, the majority of the House of Lords held that in 
substance the surplus of the premiums contributed by the 
members was the result of the mutual insurance between members 
only, and that, although the members were united in a corpora
tion, in tru th  and in fact the case could be regarded as if they 
were an unincorporated association of individuals. Lord Herschell 
asks on page 409(3) : “ Can it be said that the persons thus 
“ associated together for the purpose of mutual insurance were 
“ carrying on a trade or vocation from which profits or gains 
“ accrue to them ? ” And he answers : “ I  cannot think so.” 
Lord Macnaghten says(4) (14 App. Cas., at page 411) : “ It 
“ happens here that the persons who combined to obtain the 
“ benefit of mutual insurance became, by the very act of insuring 
“ their lives, members of an incorporated company. B ut the 
“ Company (so far as regards the participating policyholders) was 
“ not formed for the purpose of carrying on a business having 
“ for its object the acquisition of gain. The fact, therefore, that 
“ the insured, who are also the insurers, carry on their business 
“ through the medium of a company, was properly treated as 
“ immaterial. And yet I  cannot help thinking that the difficulty 
“ in the case such as it is, has been caused by the existence of 
“ the Company. P u t the Company out of sight altogether, and 
“ what rem ains? Certain persons agree to insure their lives 
“ among themselves on the principle of mutual insurance.”

Although the New York L ife Insurance Company case(2) was 
decided upon the Income Tax Acts, and could not be invoked 
as governing the present case, the reasoning in it may be used

(') 2 T.C. 100. (2) 2 T.C. 460. (3) Ibid. at p. 482.
(4) Ibid. at p. 483.
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when, as in the present case, one has to decide whether the form of 
the Eccentric Club, Lim ited, alone is to be looked on, or whether 
one may test the question whether the Company is carrying on 
business, by looking at the nature and purpose and substance of 
the transaction by which the Members of the Club are aggregated 
in the Company. I t  seems a somewhat far-fetched interpretation 
of the relevant section of the Act to hold that the association 
and activities of the Members of the Club connote the carrying 
on of business. In  my judgment the Company was the structure 
on ly ; it did not carry on a trade or business in the sense intended 
by Section 52 (2) (a) so as to impose a liability to Corporation 
Profits Tax on profits. The facts of this case are special and 
peculiar, and while as a general rule in cases of a company 
registered with the appendix “ Limited ” there would be a 
strong presumption that it was intended to, and did carry on a 
trade or business, yet, in my judgment, that presumption can 
be rebutted, and is so, where the facts are such, as in this case, 
to negative both the aim and the prospect of gain.

The appeal in this case also will be allowed, with costs here 
and below.

Warrington, L .J .—These are three appeals raising a question 
as to the true construction of Section 52 of the Finance Act, 
1920, by which the Corporation Profits Tax was imposed, under 
the circumstances in each case. The question is whether the 
Company, the profits of which are sought to be charged, is “ a 
“ British company carrying on any trade or business or any 
“ undertaking of a similar character, including the holding of 
“ investm ents.” The question in each case is raised by a Special 
Case stated by the Commissioners. In  the first two the decision 
of the Commissioners and of the learned Judge, Mr. Justice 
Bowlatt, was in favour of the subject, and the Crown appeals; 
in the third case the position of the parties is reversed.

Before dealing with the separate cases I  should like to make a 
few general observations on the construction of Section 52. In  
the first place the tax is one upon profits and the object of Sub
section (2) is to define the profits to which the Section applies. 
They are the profits of a British company bearing a certain 
character. This character is described by the words, “ carrying 
“ on any trade or business, e tc .” These words seem to me 
intended, on the one hand, to exclude companies, whether limited 
by shares or guarantee, and whether the word “ limited ” is 
omitted from their names or not, which are formed for purposes 
other than commercial purposes, such, for example, as philan
thropic or religious purposes, and which in substance confine their 
activities to the purposes for which they are formed. On the 
other hand, the words are made wide enough to include companies

27512



692 T h e  C o m m iss io n e rs  op  I n la n d  R e v e n u e  v . [ V o l .  XII.

(Warrington, L.J.)

which, though bearing the characteristic of commerciality, might 
conceivably be regarded as not carrying on a trade or business in 
a strict interpretation of those words, and particularly companies 
not directly carrying on business but holding investments in the 
securities of other concerns which do so, and from which the 
Company in question derives profits. Following out the same 
idea, Section 53, Sub-section (2) (a), contains a very wide defini
tion of profits ending with the words, “ other income arising from 
“ investments or any other source.” The Commissioners in each 
case found in favour of the subject and discharged the assessm ent; 
on the first two they described the conclusion at which they 
arrived as a finding of fact, and it has been contended that as 
such it is not open to review by the Court. In  my opinion this 
contention is not well founded. The findings of fact in the 
proper sense are those stated in the body of the Case. The 
decision involves the true construction of the Section having 
regard to those facts, and is therefore a conclusion of law or 
mixed law and fact, and as such is open to review.

I  will now deal with the cases separately.

C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  W e s t l e i g h  
E s t a t e s  C om p an y , L im it e d .

The question is whether the Commissioners and the learned 
Judge were right in the conclusion at which they respectively 
arrived, that the Company was not carrying on any trade or 
business or any undertaking of a similar character. The Com
pany is admittedly a British company. Amongst the objects of 
the Company as set forth in the Memorandum of Association 
are those mentioned in Paragraph 3 of the Special Case, and it is 
unnecessary to repeat here the description of them. Perhaps the 
most important is the general one which, in the Special Case, 
is lettered (e), but in the original is (p ), and is as follows : “ To 
“ sell, improve, repair, manage, develop, exchange, lease, 
“ mortgage, farm or work as market gardens, dispose of, turn 
‘ ‘ to account or otherwise deal with all or any part of the properiy 
“ and rights of the Company.” In  my opinion the doing of any 
of the things so described would certainly be the carrying on of a 
business. In  fact the Company lias acquired the property, the 
acquisition of which was its immediate object, and has not 
acquired any other. The land is coal-bearing land, and the bulk 
of it is in lease to various lessees who pay the Company rents 
and royalties. Some of the leases have fallen in and have been 
renewed by the Company, in each case to the same lessees, a fact 
mentioned by the Commissioners, but in my opinion immaterial. 
There are also surface leases from which rents are derived. Two 
small portions of land have been sold and the proceeds have been 
invested. I  think the facts found by the Commissioners result
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in this : the Company was formed with certain objects. They 
have done various things in pursuit of one or other of those 
objects, and they have thereby derived profits. I  have already 
said that in my opinion the description of the objects is the 
description of a trade or business. I t  follows that in my judgment 
the Company have been and are carrying on a trade or business.

A number of cases have been referred to, but in my opinion 
there is nothing in any of them which would lead to a conclusion 
different from that at which I  have arrived. I t  was contended 
indeed that the Company was merely in the position of an 
ordinary land-owner dealing with his land and granting leases 
thereof and so receiving rents and profits. B ut assuming that in 
the case of an individual to do such things would not be to carry 
on a trade or business, it does not at all follow that the conclusion 
would be the same in the case of a company, the end and object 
of whose being is to transact the business in question and thereby 
to make a profit for division amongst its shareholders. (See the 
remarks of Lord Sterndale, M aster of the Bolls, in The Commis- 
'sioners of Inland Revenue v. Korean Syndicate, L im ited i1),
[1921] 3 K .B . 250, at page 273.) I t  seems to me also quite 
immaterial that the actual operations of the Company have been 
few in number and perhaps of no great importance. If you find 
a company formed to carry on a business, and in fact carrying it 
on, it cannot m atter that its activities have been restricted. The 
learned Judge seems to ground his decision largely on the notion 
that the Company “ did nothing except what would have been 
“ done by the executors and trustees of a will administering the 
“ trusts for the beneficiaries.” W ith  all respect, this at all events 
is a false analogy. The Company is not a trustee in any sense; 
it is doing on its own account and for its own profit the several 
things authorised by its Memorandum. In  this connection I  may 
mention an obvious error of the Commissioners in point of fact. 
They say in paragraph 6 (/) : T‘ The shares in the Company can 
"  only be transferred among the existing shareholders and their 
“ families.” In  tru th  the Articles give to members and certain 
other persons a right of pre-emption on ly ; failing the exercise of 
this right the shares may be sold to anyone and at any price.

In  my judgment the learned Judge has arrived at the wrong 
conclusion and his Order should be reversed and an Order made 
expressing the opinion of the Court that the decision of the 
Commissioners for Special Purposes of the Income Tax Acts was 
incorrect and that the assessment appealed against ought to 
stand. The Commissioners of Inland Bevenue ought to have 
their costs here and below.

(27512)
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C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  S o u t h  B e h a r  

R a i lw a y  C om p an y , L im it e d .

This case raises the same question but under slightly different 
circumstances. The Company here was undoubtedly a t one time 
carrying on a business, but it is said that it ceased to do so in 
1906, and that it was not at any material time a “ company 
“ carrying on a trade or business ” and so forth.

The Company was incorporated in the year 1895 with the 
primary object of entering into and carrying into effect an agree
m ent with the Secretary of State for India for the financing by 
the Company of the construction and equipment of the South 
Behar Railway, which was to be constructed, worked and main
tained by the Secretary of State through the agency as afterwards 
arranged of the East Indian Railway Company. The Memoran
dum, however, contained wide powers going beyond the carrying 
into effect of the particular agreement. I t  was provided by the 
agreement that the gross earnings of the railway were to be 
divided between the Secretary of State and the Company in 
certain proportions, and the proportion allotted to the Company 
was to be the net earnings of the Company and dealt with 
accordingly. Provision was also made for the determination of 
the contract by notice to be given by the Secretary of State, and 
in that event for the purchase of the railway works and so forth at 
their fair value. The rolling stock and working plant was to be 
provided by the Secretary of State. The railway was duly con
structed by the East Indian Railway Company as the agents of 
the Secretary of State, the money therefor being supplied by the 
South Behar Company. I t  was worked by the East Indian 
Railway Company as the agents of the Secretary of State. In  
1906 a further agreement was made between the Secretary of 
State and the Company. By this agreement it was provided 
that from the 1st January, 1906, until the termination of the 
original agreement the Secretary of State might hold, use, and 
deal with the railway for his own benefit without any interference 
or control on the part of the Company and should be at liberty 
to work and maintain the railway in such m anner as he should 
think fit but without being under any obligation to the Company 
in reference thereto. H e was to pay to the Company the yearly 
sum of £30,000, and the payments provided for in the original 
agreement were to cease to be payable. The sum to be paid as 
the fair value of the railway works and so forth on the termina
tion of the original contract was fixed at £684,580.

No notice of termination has been given.
Since the agreement of 1906 the Company has taken no part 

in working, inspecting or m aintaining the railway. I t  has no 
office or representative in India. The £30,000 is paid by equal 
half-yearly payments and is brought into the half-yearly accounts 
of the Company as revenue. The Company also derives revenue
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from a sum of £6,000 W ar Bonds held by it. The Company has 
three directors and a secretary and presents to its shareholders 
regular reports and accounts every half-year when ordinary 
general meetings are held for declaring dividends and transact
ing the ordinary business of the Company including the 
declaration of dividends and the election of officers.

The Company, having been assessed to Corporation Profits 
Tax on its profits, appealed to the Special Commissioners, who 
discharged the assessment, holding as a fact, as in the previous 
case, that the Company was not carrying on a trade or business 
or any undertaking of a similar character, and being of opinion 
that the holding of the investment above referred to did not of 
itself cause liability to Corporation Profits Tax. They then at 
the request of the Inland Revenue Commissioners stated a Case 
for the opinion of the Court, the question being whether the 
Company was under the circumstances liable to be assessed to 
Corporation Profits Tax. I t  is said that the Company is not now 
and has not since 1906 been carrying on any business. W ith all 
respect, I  cannot concur in that view.

Referring to the opinion already expressed as to the true 
construction of the Section, the source of income from which the 
profits are derived has its origin in and could not have existed 
but for the business which the Company was formed to carry on 
and did in fact carry on. The Company bears the character 
required by the Section, namely, that of a company carrying on 
a business, and it has not, in my opinion, lost that character 
because the particular venture in which it engaged has been 
finished except that the Company receives revenue therefrom and 
may hereafter receive repayment of capital. I  prefer to base my 
judgment on this broad view, but if this is incorrect I  should be 
prepared to hold that it has never ceased to carry on the business 
for which it was established. I t  is part of its business to declare 
dividends and pay them to its shareholders, to elect officers and 
transact the other business of its general meetings. There 
remains also the duty of dealing with the £684,580 if and when 
received, whether it be by returning their capital to the share
holders through the process of winding-up or by embarking it 
in new financial transactions within the Memorandum of 
Association.

On the whole I  think the view of the Special Commissioners 
and Mr. Justice Rowlatt is incorrect, and this appeal ought to 
be allowed, and the question put to the Court in paragraph 9 of 
the Special Case answered in the affirmative.

C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  E c c e n t r i c  
C lu b , L im it e d .

In  this case the Company was incorporated as a Company 
limited by guarantee. I ts  main object as described in the Memo
randum of Association was “ To promote social intercourse
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“ amongst gentlemen connected (directly or indirectly) with 
“ literature, art, music, the drama, the scientific and liberal pro- 
“ fessions, sport, and commerce, and with a view thereto to 
“ establish, maintain and conduct a club of a non-political 
“ character for the accommodation of Members of the Club and 
“ their friends, and to provide a club house and other con- 
“ veniences, and generally to afford to Members and their friends 
“ all the usual privileges, advantages, convenience and accommo- 
“ dation of a C lub; To buy, prepare, make, supply, sell and deal 
“ in, or arrange for the supply of all kinds of provisions and 
“ refreshments required or used by the Members of the Club or 
“ other persons frequenting the club house or premises of the 

Club.” Incidentally to this the Memorandum described as 
objects certain things which are usually done by social clubs, for 
example, the buying, preparing and selling of provisions. The 
application of the income and property of the Company is regu
lated as follows: ‘ ‘ The income and property of the Club shall be 
“ applied towards the promotion of the objects of the Club as 

set forth in this Memorandum of Association, and no Member 
“ of the Club in his character as such Member shall be entitled 
“ to receive, directly or indirectly, any dividend, bonus or other 

profit out of such income or property, but nothing herein shall 
“ prevent payments in good faith to persons in other capacities 

(such as servants, lenders, landlords, vendors, or in any capacity 
“ other than membership), notwithstanding their membership 
“ of the Club or the application of the property of the Club upon 
“ its winding up in accordance with the Company’s Articles of 
“ Association for the time being.” I t  was formed to take over 
the assets and liabilities of and to continue the working of an 
existing members’ Club. The members of the Company are all 
members of the Club, and every member of the Club on election 
becomes ipso facto a member of the Company, and, therefore, 
a guarantor of the appointed contribution in the event of winding 
up whilst he continues a member or within a year from his ceasing 
to be one. As is usual in clubs of this nature no payments for 
provisions supplied in the Club are taken from any person not a 
member. The learned Judge has held that the Company is 
carrying on an undertaking similar to the trade or business of a 
club proprietor. W ith all respect I  should have thought that if 
its profits could be charged w ith the tax at all it would be because 
the Company, regarded, as in law it is, as a separate entity or 
persona, is carrying on the actual trade or business of a club 
proprietor. But can this properly be said of it ? The club 
proprietor, whether an individual or a company, carries on a 
business with a view to profit as an ordinary commercial concern. 
This the present Company certainly does not do. I  think the 
proper mode of regarding the Company in the present case is a 
convenient instrum ent or medium for enabling the members to 
conduct a social club the objects of which are immune from
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every taint of commerciality, the transactions of sale and purchase 
being merely incidental to the attainm ent of the main object. 
W hat is in fact being carried on, putting technicalities aside, 
is a members’ club and not a proprietary club, nor any under
taking of a similar character. That in such a case one may go 
behind technicalities and look at the substance is I  think shown 
by the mode in which the House of Lords dealt with a question, 
similar in this respect, in New York Life Assurance Company 
v. StylesC), 14 App. Cas. 381. That transactions of sale and pur
chase may be merely incidental to non-commercial objects and not 
regarded as in themselves a trade is in my opinion shown by the 
contrast recognised by the Courts in The Religious Tract Society 
of Scotland’s case, 3 T.C. 416, between the book-selling business 
which was held to be a trade, and the colportage which was held 
not to be of that character; and in Young M en’s Christian Asso
ciation v. Groves, 4 T.C. 613, between the public restaurant and 
the educational and religious undertaking, although the latter 
involved the taking of fees from members attending classes, and 
so forth.

On the whole I  am of opinion that the appeal of the Company 
in this case succeeds, and that the Order of Mr. Justice Rowlatt 
should be set aside, and the assessment discharged with costs 
here and below.

C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  W e s t l e i g h  
E s t a t e s  C om p an y , L im it e d .

Sargant, L .J .—In  this case Mr. Justice Rowlatt has found 
as a conclusion of fact that “ this limited company came into 
“ existence not with any notion of trade or business but merely 
“ as a convenient form under which the duties and powers of an 
“ executor could be exercised,” and also that “ the family com- 
“ pany did nothing except what would have been done by the 
“ executors and trustees of a will administering the trusts for 
“ the beneficiaries,” and his conclusions of law are based upon 
this view of the facts. In  my judgment the learned Judge in 
so finding the facts has not fully appreciated the results of the 
Agreement of the 20th August, 1900, which appears to me to 
be much more important and far-reaching than he has supposed.

If under the Agreement the Company had merely been put in 
the position of an executor and trustee, its operations would 
necessarily be limited in point of time, and would result within 
some reasonable period in the realisation of the estates and the 
distribution of the proceeds, or possibly as to the whole or part 
of the estates in the allocation or appropriation to and amongst, 
the beneficiaries of aliquot portions thereof, and further the

(*) 2 T.C. 460.
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Company would be in a fiduciary position and accountable to 
the beneficiaries in chat capacity. But in fact the position is 
an entirely different one. The Company has become the absolute 
legal and beneficial owner of the estates, and no relation of 
trustee and cestuis que trust exists between it and the benefi
ciaries. They are relegated to the ordinary position and rights 
of shareholders in an ordinary limited company, and have no 
further or other interest in the properties which formerly belonged 
to them in fractional shares, and there is no time limit whatever 
to the activities of the Company, which may very well endure 
and carry on the leasing and management of the estates for a 
century or more.

I  am altogether unable to distinguish the case from the 
ordinary case of the out-and-out sale of a mining or urban estate 
to a company which is thereafter to manage, improve and develop 
it, and to distribute the profits to arise therefrom amongst its 
shareholders in the ordinary way. Companies of this kind are, 
of course, quite common, and their operations in my view involve 
the carrying on of a trade or business, or at least of an enterprise 
of a commercial character such as to be aptly described as 
“ an undertaking of a similar character.” The mere fact that 
the formation of the Company and the exchange of the vendors’ 
fractional interests for corresponding amounts of share capital 
were rendered desirable by the difficulty in otherwise dealing 
with the estates is, in my view, im m aterial; as is also the fact 
that the shares cannot be freely dealt with in the open market 
unless there has been a failure to exercise for one month certain 
special rights of pre-emption. Neither of these circumstances 
affects the existing position of the Company as one formed for 
the purpose of dealing with land so as to return profits to its 
shareholders, and actually engaged in carrying out the business 
or enterprise in question. The decision here of Mr. Justice 
Rowlatt seems somewhat inconsistent with his previous decision a 
few days earlier in the case of the Birmingham Theatre Royal 
Estate Company, L im ited i1).

I t  is also clear that the finding in the Case Stated that the 
Company is not carrying on any trade or business or any under
taking of a similar character is not a mere finding of fact, but 
is at least a finding of mixed law and fact.

In  my opinion, therefore, this appeal should be allowed.

C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  S o u t h  B e h a r  
R a i lw a y  C om p an y , L im ite d .

On the 7th day of August, 1895, this Company, in pursuance 
of its memorandum, entered into an Indenture (hereinafter called 
the Principal Contract) with the Secretary of State in Council of

(!) 12 T.C. 580.
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India for the provision of funds and materials for the construction 
and equipment of a railway called the Behar Bailway. The 
railway when constructed was to be worked, managed and (except 
for the first two years) maintained by the Secretary of State 
through such agency as he might choose (the selected agents being 
in fact the East Indian Bailway Com pany), and the remuneration 
of the Company was to consist in the receipt as their net earnings 
after the first two years of 55 per cent, of the gross earnings of 
the railway. The Principal Contract contained a clause 54 (2), 
under which the Secretary might, by giving not less than 
12 months previous notice of purchase, determine the contract 
on the 30th day of June, 1919, or on the 30th day of June in 
the last year of any subsequent period of 10 years, and on the 
expiration of such notice of purchase the Company had to 
relinquish to the Secretary of State all claim whatsoever to the 
Behar Bailway or the equipment thereof, and the Secretary of 
State within four months of the determination of the Principal 
Contract was to pay to the Company in England such a sum as 
when added to the unspent capital of the Company should amount 
to the total paid up capital of the Company so far as such capital 
other than unspent capital had been expended on the Bailway 
with the authorisation of the Secretary of State.

By another Indenture (hereinafter called the Supplement.il 
Contract) dated the 11th day of December, 1906, and made 
between the Secretary of State in Council of India of the one 
part and the Company of the other part, after recitals which 
showed that the Bailway had been constructed in accordance 
with the Principal Contract and had been worked down to the 
1st January, 1906, by the East Indian Bailway Company on 
behalf of the Secretary of State, and that the Capital Stock of 
the Company amounting to £379,580 and the proceeds, amounting 
to £305,000, of an issue of £290,000 Debenture Stock, making 
together a total sum of £684,580 of capital had been expended 
by the Company with the authorisation of the Secretary of State 
on the undertaking of the Company, and after reciting that the 
parties had agreed that as from the 1st January, 1906, until the 
determination of the Principal Contract such fresh arrangement 
as thereinafter appeared should be substituted for the provisions 
of the Principal Contract relating to the working and maintenance 
of the Bailway, and otherwise as thereinafter mentioned, it was 
amongst other things agreed and declared to the effect following, 
that is to say, (Clause 2 ) the Secretary of State was as from 
the 1st January, 1906, to deal with the Railway for his own 
benefit without any interference or control by the Company and 
accordingly the Company should relinquish the same to him 
together with any stores belonging or appropriated to the Bailway. 
(Clause 3) The Secretary of State should during the period afore
said be at liberty to work, m aintain and improve the Bailway
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by any working agency and in any manner he should think fit. 
(Clause 4) The Secretary of State should be under no obligation 
to the Company to keep the Railway in working order or to work 
the same or to execute any works in relation thereto, and the 
Company receiving from the Secretary of State the yearly pay
ment therein mentioned should at all times keep him and the 
working agency indemnified against all claims in respect of the 
debenture stock or any other incumbrances of the Railway through 
or under the Company. (Clause 5) As from the 1st January, 
1906, until the determination of the Principal Contract the 
Secretary of State should pay the Company the yearly sum of 
£30,000 as therein mentioned, and the Company should not be 
entitled to any charge, hen or security on the Railway or the 
earnings thereof in respect of the said yearly sum, and (Clause 6 ) 
on the determination of the Principal Contract by notice of 
purchase the said sum of £684,580 should be the sum payable 
under the Principal Contract as capital expended on the under
taking with the authorisation of the Secretary of State.

I  have summarised these two contracts because of the extreme 
importance I  attach to the change effected by the Supplemental 
Contract in the position of the Company.

The net result of that contract, as applied to the Principal 
Contract, is plain. I t  is that as from the 1st January, 1906, 
the Company made an out-and-out sale of the Railway to the 
Secretary of State and ceased to have any interest therein what
ever. The sale was not the less an out-and-out sale because the 
consideration was not a lump sum, but was a perpetual annuity 
commutable into a lump sum at any one of certain intervals at 
the option of the Secretary of State. As from the signing of the 
Supplemental Agreement the Company lost all right and interest 
to or in the business and undertaking of the Railway, and became 
simply and solely the recipients of a perpetual personal annuity 
redeemable by a capital payment.

The only reason for the continued existence of the Company 
as a corporation appears to be to enable the £30,000 annuity to 
be received and (after payment of or provision for Income Tax) 
distributed by way of interest to the holders of debenture stock 
and by way of dividend to the shareholders. The receipts of the 
Company from this annuity, from dividends and interest on 
certain small sums of capital thereinafter mentioned, and from 
transfer fees amount to an annual sum slightly exceeding the 
total of the interest on the Company’s debenture stock and a 
dividend of 5 per cent, on its issued capital, and accordingly there 
appear on the Company’s balance sheet certain small capital items 
which would seem to be the result of the accumulation of this 
excess, or of some balance of revenue prior to the 1st January, 
1906, or of both ; and the most important of these items is a 
sum of £6,000 National W ar Bonds, 1922, which in all probability
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is the result of a purchase made during the W ar in response to 
the appeal issued by the Government at that time. But these 
capital items are mere balancing items of small importance, and 
the holding of them cannot in my view amount to a carrying 
“ on of a trade or business ” by way of “ holding investments ” 
within the later words of Sub-section (2) of Section 52 of the 
Finance Act, 1920, if the Company are not otherwise within 
the words of Sub-section (2) as “ carrying on a trade or business 
“ or an undertaking of a similar character.”

The question then is whether at the date of the passing of the 
Finance Act, 1920, or at any time since, the Company has been 
‘ ‘ carrying on any trade or business or an undertaking of a similar 
character.” The Special Commissioners have found as a fact 
that it has not been doing so ; and there is nothing in my view 
to indicate that in so finding the Commissioners have done more 
than come to a conclusion of fact or have put any legal con
struction on the words of the Statute. Further, the learned 
Judge has definitely come to the same conclusion, and speaking 
for myself I  am unable to see how the operations of the Company 
since the year 1906 can be properly described in any ordinary 
meaning of the words as a carrying on of a trade or business or 
an undertaking of a similar character.

The Company did at one time carry on a trade or business 
which it has disposed of, and it is now merely in the position of 
receiving the purchase money resulting from the out-and-out sale 
of that business. If  the Company had been a mere individual or 
individuals it would certainly be held to have ceased to carry on 
any trade or business and to be living on the proceeds of the 
disposal of his or its former trade or business. I  cannot see that 
the fact of the Company being a corporation makes any difference 
in this respect. The fact that it keeps a staff for the distribution 
of its income between its shareholders and the holders of its 
debenture stock seems to me to make no difference. Such a 
process of distribution cannot be called in any ordinary sense of 
the words “ carrying on a trade or business, or any similar 
“ undertaking.” No doubt the Company is acting within the 
powers of its Memorandum of Association ; but every Company 
must be supposed to do this. To come within the Statute it 
must not only act within its powers but act in such a way as to 
be carrying on a trade or business or a similar undertaking.

The Korean Syndicate caseO) has been cited as being in favour 
of the Appellants’ contention, but the facts there are quite 
different. There the Syndicate had disposed of their concession 
on the terms that the purchasers should work it and pay them a 
percentage of the profits. They were directly interested in the 
working through their purchasers, and were in the position of

(M 12 T.C. 181.
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sleeping partners. Mr. Justice Rowlatt had held that the arrange
ment amounted to a lease and that the Syndicate were not liable. 
The Court of Appeal did not indicate that on this view of the 
transaction he would have been w rong; they differed as to the 
nature of the transaction. Till the year 1906 the South Behar 
Company may have been in a position analogous to that of the 
Korean Com pany; but as from that year they were in an even 
more detached position than that of a lessor or even of an owner 
of a rent-charge. They were merely owners of an annuity having 
no relation at all to the railway except as a m atter of history.

The Marine Steam Turbine Company case(l), [1920] 1 K .B. 
193, is, like the Korean case(2), a decision on a somewhat different 
statute from that now in question, and is therefore only useful 
by way of analogy. But so far as it is applicable the decision 
in that case is in favour of the Company here, and it is to be 
remarked not only that the annuity here, though perpetual, 
represents a purchase price just as much as the terminable annual 
payments did th e re ; but that the payments here are completely 
detached from any business, while there they continued to arise 
from the business sold by the Marine Steam Turbine Company. 
In  this case I  differ from the majority of the Court. I  think that 
the learned Judge was right, and this appeal should be dismissed.

C o m m is s io n e r s  o f  I n l a n d  R e v e n u e  v . T h e  E c c e n t r i c  C lu b ,
L im it e d .

In  this case it is admitted that under the constitution of the 
Company the members of the Club and the members of the Com
pany are necessarily identical. This is clearly shown by the form 
of application which has to be made in writing and signed by 
each candidate before election. That application is addressed to 
the Honorary Secretary of the Eccentric Club, Lim ited, and 
contains an agreement by the candidate to become, if elected, 
a member, and to be bound by the Memorandum and Articles of 
Association and Bye-laws of the Club. Such an agreement is 
undoubtedly sufficient w ithin Section 24 (2 ) of the Companies 
(Consolidation) Act, 1908.

The Club is thus in substance an ordinary members’ club, 
since it is managed by the members for the members as com
pletely as if the property of the Club were vested in the ordinary 
way in trustees and the management of the Club were conducted 
by a committee of the members, and the sole question of law 
is whether the circumstances that the members of the Club are 
formed into a corporation, and that as a m atter of law the 
property of the Club and the management of its affairs are vested 
in that corporation, are sufficient to bring the Company within 
the definition of Sub-section (2) (a) of Section 52 of the Finance 
Act, 1920.

(!) 12 T.C. 174. (*) 12 T.C. 181.
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W ithin some of the words of the Sub-section the Club by its 

incorporation must undoubtedly fa ll; they have become and are 
a British com pany; but are they a British company carrying on 
any trade or business or any similar undertaking ? They contend 
that their activities do not partake in any way of the nature of 
a trade or business, but consist solely in the supply to their own 
corporation of the ordinary amenities of a social club. They 
insist that this limitation of activities to a system of self-supply 
altogether differentiates their enterprise from that of an individual 
or company carrying on an ordinary proprietary club with the 
object of making a profit out of the supply of club amenities, 
and they rely in support of this contention on the reasoning of 
the majority of the House of Lords in the case of the New York 
Insurance Go. v. Styles, (*)

In  my judgment this contention is correct, and the reasoning 
of the majority there is completely applicable here. In  the 
speeches of each of the majority of four, Lord W atson, Lord 
Herschell, Lord Bramwell and Lord Macnaghten, there was a 
clear recognition of two principles ; the first was that no difference 
was made by the mere fact that the actual dealing was with an 
incorporated company when in substance the insurers and the 
insured were the sam e; and the second was that in the case of 
such a scheme of mutual insurance not only were there no profits 
but (the important point here) there was no question of a trade 
or business in any ordinary sense of the words. On the same 
principle it seems to me that the present case stands as a question 
of substance on the same footing as if no incorporated company 
had been interposed between those who are mutually providing 
and receiving social amenities, and accordingly that this process 
of providing these amenities cannot be considered the carrying 
on of a trade or business any more than the provision in that 
case of mutual insurance. Mr. H ills, in the course of his careful 
argument, was driven to admit the difficulty of his position so 
far as resting on the words of Sub-section (2) (a) of Section 52 
only, and he sought to extend the prima facie meaning of these 
words by the reference to mutual trading concerns in Sub-section 
(2) (h) of Section 53. B ut to this argum ent, quite apart from 
the consideration that it would hardly be appropriate to enlarge 
a definition section by the language of a section aimed at processes 
of calculation, there appears to be this conclusive answer. The 
phrase “  mutual trading concerns ”  involves “ trading,” which 
in itself is a word of rather narrower denotation than the earlier 
phrase “ trade or business, or undertaking of a similar character,” 
and therefore cannot suggest the inclusion in the earlier and 
wider phrase of any activity or enterprise not already compre
hended in that phrase.

I  agree that the appeal should succeed in this case.

(J) 2 T.C. 460.
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Mr. Reginald Hills.— My Lords, in the South Behar Railway’s 
case the costs were paid over by the Crown, so that the Order of 
the Court in that case will include an Order for the repayment 
of those costs?

The Master of the Rolls.—Yes.

Mr. King.—In the case of the W estleigh Estates Company, 
Lim ited, do your Lordships think that that is a case for magnani
mity with regard to costs ? We are quite a small concern.

The Master of the Rolls.—I see no reason why the ordinary 
result should not follow in that case; I  see no particular reason 
to make any particular Order with regard to the W estleigh Estates 
Company.

Sargant, L .J .—I thought you had a capital of A'90,000.

Mr. King.—I am afraid I  was looking at the amount of the 
ta x ; I  was not so much thinking of the £90,000. Your Lordship 
is perfectly right, it is £90,000.

The Master of the Rolls.—No.

Mr. King.—I cannot press it any further.

Mr. Konstam.—W ith regard to the Eccentric Club case I  am 
instructed to ask your Lordships to order that the Certificate here 
and below should include the shorthand-writer’s charges.

The Master of the Rolls.—W hat shorthand-writer’s charges ?

Mr. Konstam.—For the transcript of the arguments and 
judgment in the Court below which were used in this Court.

Warrington, L .J .—You get the judgment as a m atter of 
course.

Mr. Konstam.—The judgment and not the arguments.

The Master of the Rolls.—Yes.

Mr. Konstam.—I  am much obliged.

The South Behar Railway Company having appealed against 
the decision of the Court of Appeal, the case was argued before 
the House of Lords (Viscount Cave, L.G ., and Lords Dunedin. 
Atkinson, Sumner and Buckmaster) on the 23rd and 26th 
January, 1925, when Mr. A. M. L atter, K .C., and Mr. A. M. 
Bremner appeared as Counsel for the Company, and the Attorney- 
General (Sir Douglas Hogg, K .C .), the Solicitor-General (Sir 
Thomas Inskip, K.C.) and Mr. R. P . Hills for the Crown.

Judgm ent was given on the 19th February, 1925, unanimously 
in favour of the Crown, with costs, confirming the decision of the 
Court below.
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Viscount Cave, L.C.—My Lords, the question raised by this 

appeal is whether the Appellants, the South Behar Bailway 
Company, Lim ited, are liable under an assessment to Corporation 
Profits Tax made upon them by the Commissioners of Inland 
Revenue for the accounting period ending on the 31st December,. 
1920. The answer to this question partly turns on the terms of 
Part V of the Finance Act, 1920, and partly on the facts of the 
case.

By the Finance Act, 1920, Section 52, it is enacted that,, 
subject as provided in  that Act, there shall be charged on all 
profits to which Part V of the Act applies, and which arise in  
an accounting period ending after the 31st December, 1919, a 
duty (called “ Corporation Profits Tax ” ) of an amount equal 
to five per cent, of those profits. The profits to which Part V  
of the Act applies include “ the profits of a British company 
“ carrying on any trade or business, or any undertaking of a 
“ similar character, including the holding of investm ents.” The 
expression “ British company” is defined as meaning any company 
incorporated by or under the laws of the United Kingdom. By 
Section 53 of the Act it is provided that for the purposes of the  
Act profits shall be the profits and gains determined on the same 
principles as those on which the profits and gains of a trade would 
be determined for the purposes of Schedule D to the Income Tax 
Act, 1918, and that such profits shall include (among other things^ 
all income arising from investments or any other source and 
recorded in the accounting period. Section 54 provides that for 
the purposes of the tax the accounting period shall be a period 
of twelve months ending on the date up to which the accounts 
of the company are usually made up.

Reading these provisions together, it appears plain that the  
tax is not payable by all registered companies. The words 
“ carrying on any trade or business, or any undertaking of a 
“ similar character ” are of qualifying and limiting nature, and 
the fact that a company exists and has not been wound up will 
not of itself make the company liable to the tax. On the other 
hand, the tax is not limited to companies carrying on trading or 
manufacturing concerns. I t  is payable by any company which 
carries on a business or an undertaking of a business nature, and 
in the case of a company which carries on such a business or 
undertaking the tax is payable on all its profits and gains, 
including the income from its investments. The words 
“ including the holding of investments ” appear to refer, not 
to all cases in which a company has money invested, but to cases 
where the holding of investments is the business or part of the 
business of a company. That the net of the tax was understood 
and intended by Parliament to be spread wide is evident from 
the terms of Section 43 of the Finance Act, 1922, which provides 
that Corporation Profits Tax shall not be charged on the profits 
of an association which is registered under Section 20 of the
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Companies Act, 1908, as a company with limited liability with
out the addition of the word “ limited ” to its name, or on the 
profits of a company established solely for the advancement of 
religion or education and which under its memorandum or 
articles of association is prohibited from distributing any part 
of its profits to its m em bers; for that Section affords ground for 
the view that but for the amendment thereby effected, a 
company of the nature described, that is to say, a company 
formed for promoting science, religion, charity or some other 
useful object, and not for the purpose of making and distributing 
profit, would have fallen under the tax.

The principal object for which the Appellant Company was 
formed was (as its Memorandum of Association shews) to enter 
into a contract with the Secretary of State for India in Council 
relating to the construction of a railway in India to be called 
“ The South Behar Railway,” and to carry the same into effect, 
subject to such modifications as might be agreed upon between 
the Secretary of State and the Company, including power to 
enter into and carry into effect any supplemental or additional 
contract.

The agreement referred to in the Memorandum of Association 
was duly entered into and was dated the 7th August, 1895, and 
the pith and substance of that agreement was as follows :—By 
clause 3, the Company was to supply to the Secretary of State 
the funds and materials required for the construction of the 
railway. By clause 4, the Secretary of State was to provide 
free of cost to the Company the land required for the railway, and 
was to allow the Company to have possession of such lands 
during the continuance of the contract. By clause 6, the con
struction of the railway was to be undertaken by the Secretary 
of State through such agency as he should appoint and according 
to designs and specifications to be approved by him, but at the 
entire risk and cost of the Company, which was to supply the 
necessary funds as he might require. By clause 19, the Secretary 
of State was, as from the opening of the railway and until the 
determination of the contract, to work and m aintain the rail
way and keep it supplied with rolling stock, plant and machinery. 
By clause 28, the Secretary of State was in each half year to 
retain 45 per cent, of the gross earnings of the railway, and the 
remaining 55 per cent, of such gross receipts for each half year 
was to be the net earnings of the Company. By clause 48, the 
Company was not, during the continuance of the contract, with
out the sanction in writing of the Secretary of State, to engage 
in or carry on or apply capital to any business “ other than the 
“ business provided by the contract to be carried on by the 
“ Company, and business incidental or subsidiary thereto .” By 
clause 54, the Secretary of State was to be at liberty, by giving 
to the Company in England not less than 12 m onths’ previous
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notice in writing (therein referred to as “ notice of purchase ” )' 
to determine the contract either on the 30th June, 1919, or on 
the 30th June in the last year of any subsequent period of 
10 years, and thereupon the Company was to give up to the 
Secretary of State all land, buildings, stores and other things, 
which were to become the absolute property of the Secretary 
of State. By clause 56, if the contract should be determined 
by notice of purchase, the Secretary of State was to pay to the 
Company out of the revenues of India, in England, such a sum 
as when added to any unspent capital should amount to the 
total paid-up capital of the Company so far as such capital had 
been expended on the undertaking with the authorisation of the 
Secretary of State.

The South Behar Railway was duly constructed and opened 
for traffic. The agreement of 1895 has not been determined, but 
on the 11th December, 1906, a further agreement was entered 
into between the Secretary of State and the Company. By that 
agreement, after a recital shewing that the total sum of capital 
money expended by the Company with the authorisation of the- 
Secretary of State on the undertaking amounted to £684,580, 
it was agreed in substance as follows :— (clause 2) that the 
Secretary of State should, as from the 1st January , 1906, until 
the determination of the contract of 1895 (therein called the 
principal contract), be entitled to hold and deal with the railway 
for his own benefit without any interference or control on the 
part of the Company, and the Company should accordingly 
relinquish the same to h im ; (clause 4 )  that the Secretary of 
State should be under no obligation to the Company to work 
the railw ay; (clause 5) that as from the 1st January, 1906, until 
the determination of the principal contract, the Secretary of 
State should pay to the Company in London the yearly sum of 
£30,000 by half-yearly payments on the days therein mentioned, 
and the payments by the principal contract required to be made 
by the Secretary of State to the Company should cease to be 
payable; (clause 6) that upon the determination of the principal 
contract by notice of purchase the said sum of £684,580 should 
be the sum payable under clause 56 of the principal contract as 
capital expended on the undertaking with the authorisation of 
the Secretary of S ta te ; (clause. 7) that certain clauses and 
parts of clauses of the principal contract therein specified (being 
21J  out of the total of 59 clauses) should cease to operate.

Since the date of the last mentioned agreement the Company 
has had no office in India, but has an office in England with 
three directors and a secretary in England, who receive the 
annuity of £30,000 payable half-yearly by the Secretary of 
State and, after paying the interest on the Company’s debentures, 
hold general meetings and declare dividends in the ordinary way. 
The Company has a sum of £6.000 in W ar Loan, but has no 
other investment.
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In  these circumstances it was contended on behalf of the 
Company that the Company no longer carries on any trade or 
business within the meaning of Section 52 of the Finance Act, 
1920, but has become a mere annuitant, and accordingly that 
the Company is not assessable to Corporation Profits T a x ; and 
the Commissioners for the Special Purposes of the Income Tax 
Acts, before whom the question come, so held. On a Case being 
stated for the opinion of the High Court, Mr. Justice Rowlatt 
agreed with the Commissioners’ view; but on an appeal to the 
Court of Appeal that Court, by a majority, reversed the decision 
of Mr. Justice Rowlatt and held the Company liable to the 
tax, Lord Justice Sargant dissenting. Hence the present appeal.

My Lords, I  agree with the Court of Appeal in holding that 
the finding of the Commissioners is not a finding of pure fact, 
but is an inference of law founded upon the specific facts foun<! 
in the case, and accordingly that the decision was open to 
review ; and having listened to the arguments put before the 
House, I  find myself in agreement with the conclusion of the 
majority of the Court of Appeal. I t  is true that the Company 
carries on no trade or manufacture, and that its principal and 
only function at the present moment is to receive and distribute 
the fruits of its undertaking; but that is a part, and a material 
part, of the purpose for which it came into existence. I t  was 
not intended to be a trading but a financial com pany; and its 
main object was, not to construct or work a railway, but to 
provide funds for that purpose and, as a reward for so doing, 
to receive a yearly sum for a period and afterwards a lump sum 
by way of return of capital. Until the execution of the agree
ment of 1906 the yearly sum receivable by the Company was 
dependent on the gross earnings of the railw ay; but except in 
that respect the Company had no interest in the railway, and it 
had no right to interfere in its working. By the agreement of 
1906 this fluctuating annuity was converted into a fixed annuity, 
and as the fixed annuity was made independent of the earnings 
of the railway, those provisions of the' original agreement which 
compelled the Indian Government to continue to work the line 
were cancelled; but in other respects the original agreement 
remained and still remains in operation. The Company can no 
longer be called upon to fulfil its first purpose, namely, to make 
advances for the construction of the line, because all the necessary 
funds have been already advanced; but it is still fulfilling its 
second purpose, which was to receive an income for its share
holders while the line was running and to distribute it among 
them, and if and when the principal agreement comes to an end, 
it will have the further function of recovering and dividing the 
capital to be repaid. I  think, therefore, that the Company still 
carries on a business or similar undertaking within the meaning
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of Section 52 of the Finance Act, 1920. The case is not unlike 
Commissioners of Inland Revenue v. Korean Syndicated ), [1921] 
3 K.B. 258, with the decision in which case I  agree.

For these reasons I  am of opinion that this appeal fails and 
should be dismissed with costs.

Lord Dunedin.—My Lords, it is admitted that this Company 
was no abortive paper conception, but that it actually, after its 
formation, proceeded to carry on business. W hat was that 
business? Necessarily, the business contemplated by its 
Memorandum and Articles of Association. Now if these be read 
it becomes apparent that during the life of the Company there 
would be, so to speak, two periods, the first during which the 
Company would be active and engaged in furnishing funds and 
plant, the second during which it would be quiescent, and 
engaged in receiving its proportion of the profits of the railways 
which had been created through its efforts. Accordingly, up to 
1906, it seems to me undoubted that this Company was carrying 
on business.

The sole question, therefore, seems to be if the agreement of 
1906 has the effect of sending the Company out of business. 
W hat was the agreement of 1906? I t  was simply this, that 
instead of taking its remuneration in the form of a percentage 
of profits, a sum which must necessarily fluctuate, it agreed to 
take a fixed sum. My Lords, I  cannot think that that operated 
any change in what the Company was doing. The Appellants 
say that after 1906 the Company became an annuitant. I  do 
not find in the Memorandum any provision to ask the Company 
to undertake the business of an annuitant, if indeed such a 
phrase is not in itself absurd, no one ever having heard of such 
a business. I  am, therefore, of opinion that the Company 
carried on business after 1906 precisely as it did before, and that 
the appeal consequently fails.

Lord Atkinson.—My Lords, I  have had the pleasure and 
advantage of reading the judgment delivered by my noble and 
learned friend on the Woolsack and I  entirely concur in it.

Lord Sumner.—My Lords, the question is whether on the 
undisputed facts, the Appellant Company, during the year of 
charge was “ carrying on any trade or business, or any under- 
“ taking of a similar character, including the holding of invest- 
“  m ents.” Perhaps I  ought to add the words “ within the 
meaning of the Finance Act, 1920, Section 52 (2) (a),” but I  
think this really adds nothing to the quoted words themselves, 
and only indicates where they may be found. The Statute does 
not define any of these words, but leaves them to their vernacular 
meaning and, where the Legislature did not think fit to tread,

f1) 12 T.C. 18’ .
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I  certainly have no mind to rush in. Nor is much help to be 
got from the authorities, for the expression “ carrying on a trade 
“ or business ” has generally been discussed in totally different 
contexts. Thus the distinction between a trust for holding 
property and a “ carrying on of a business ” is illustrated in 
Sm ith  v. Anderson (15 Ch. D. 247), but there can be no question 
here of any trust holding property for beneficiaries, and the issue 
is between carrying on a business and being out of business 
altogether.

To ascertain the business of a limited liability company one 
must look first at its Memorandum and see for what business 
that provides and whether its objects are still being pursued 
(Korean Syndicate’s caseC1), [1921] 3 K .B . 258). I t  is common 
ground that the Company when first incorporated and for some 
years afterwards did carry on a business, or an undertaking of a 
similar character, for it embarked its very considerable capital 
in making a railway, and there, as a m atter of fact, that capital 
still remains. That the actual construction and working of the 
line were by agreement entrusted by the Company to third 
parties, does not affect the m atter, for this was merely the way 
in which the Company’s business was carried on. Under the 
contract with the Secretary of State for India, which the Company 
was formed to enter into, the line may be sufficiently, if 
not exactly, described as a line built with the Company’s money 
on land provided by the Secretary of State, and worked for the  
Company by the Secretary’s nominees for 45 per cent, of the 
gross earnings. The residue of the gross earnings belonged to 
the Appellants. Under this system, the profits made by the 
Company in carrying on this business would certainly vary from 
year to year and may have been precarious, but such as they 
were they accrued from the Company’s interest in the working of 
the line, which its money had built. In  1906, this system was 
altered by a further agreement and instead of sharing in the gross 
takings of the line, the Company now received from the Secretary 
of State a fixed sum of £30,000 a year. This sum was not to be 
secured by any charge or lien on the railway or its earnings, 
but, as the original contract provided for no such security for 
the Company’s share of the gross takings, this provision seems 
to have been inserted merely ex abundanti cautela. In  other 
important respects the principal contract remained unaffected r 
although it may well be that during the year of charge and other 
years both before and after it some of the provisions of the 
contract did not in these respects actually become operative. 
Thus the right of the Secretary of State to purchase the line at a 
defined price remained and remains unexercised and in being. 
Accordingly as long as the Secretary of State caused his current 
obligations to be discharged and did not exercise this right of 
purchase, the line built with the Company’s money would remain

(*) 12 T.C. 181.
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beyond its control and the capital embarked in it would be 
unrealisable. So, too, sundry obligations upon the Company to 
find further capital remained outstanding, e .g ., for the repair of 
extraordinary damage to the line, and for reasonable alterations 
in or additions to it. Thus the change made in  1906 would 
appear to have been less considerable than it looks at first sight. 
The Company’s capital was locked up as before and might be 
liquidated as before, if the right of purchase were exercised. 
The outstanding and contingent obligations remained as before. 
A fixed sum for which the Secretary of State was liable, replaced 
that fixed percentage of gross earnings, over which, for better or 
for worse, the Company had no control. This, then, was the 
only substantial change, and the fact that, under the old regime, 
the Company was a sharer in the takings, and under the new 
one was only the Secretary of S tate’s annuitant really makes 
remarkably little difference.

My LordSj under the old regime the Company admittedly 
carried on a business and made money out of it. The fact that 
the fluctuating profits or gains accruing under the former 
agreement (if earned) became, under the latter, a fixed amount 
of gains payable by the Secretary of State, whether they were 
earned or not, makes no difference. In  my opinion, it is of 
little use to ask whether the Company could have been wound up, 
the purpose of its incorporation having been accomplished, or 
whether if its shareholders had themselves carried on its actual 
activities during the year of charge without being incorporated, 
they would have constituted an illegal association. I t  is 
obvious tha t the Company’s objects have by no means been 
accomplished. I t  is obvious, too, tha t during its present period 
of dormant life it has very little to do. I  do not attach much 
importance to the domestic operations of declaring and paying 
dividends, remunerating directors and presenting reports, but 
the operation of receiving and thus discharging the annuity 
payments goes on continuously, and however simple, it is not a 
mere passive acquiescence. I t  is the transaction of business 
between debtor and creditor resulting periodically in the discharge 
of a debt. The present is not the case of a company existing 
to do one act only and once for all. Not only did the Company 
make the agreement of 1906, but it plays its recurring part in 
every payment and receipt of gains, and there is here, therefore, 
that “ repetition of acts,”  which Lord Justice B rett says 
(15 Ch. D. at p. 277) is implied in “ carrying on business.” The 
important thing is that the old business still continues of getting 
some return for capital embarked in the line. There has not 
been such a termination of the business formerly carried on or 
such a complete transfer of it to a new trading company as has 
been held to be the criterion of ceasing to carry on business 
under the Bank Charter Act, 1844, s. 12 (A .G . v. Birkbeck, 
(1884) 12 Q.B. D. 605; Prescott v. Bank  o/ England, [1894]
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1 Q.B. 351). If, as was held In  re Dagnall, [1896] 2 Q.B. 407, 
a married woman continues to carry on business for the purpose of 
45 & 46 Viet., c. 75, s. 1 (5), as long as her trade debts remain 
undischarged, there would seem to be a presumption that a 
company continues to carry on business as long as it is engaged 
in collecting debts periodically falling due to it in the course 
of its former business. Business is not confined to being busy ; 
in many businesses long intervals of inactivity occur. In  the 
present case at any rate, I  think that no change has occurred 
to enable your Lordships to say that the Company’s carrying 
on of business is a thing of the past, or that the Commissioners 
could properly find that it is so. Indeed, I  do not think there has 
been much change. The concern is still a going concern 
though a very quiet one.

I  am accordingly of opinion that the appeal fails.

Lord Buckmaster.—My Lords, I  agree.

Questions p u t :
That the Order appealed from be reversed.

The Not Contents have it.
That the Order appealed from be affirmed and this Appeal 

dismissed with costs.

The Contents have it.


