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long current of authorities, to have created some
doubt as to the exact period of the vesting, it has
been distinctly settled long ago that where a
Jimitation which might seem to point to a different
period of vesting than the immediate operation of
the instrument is in effect only a postponing of
the interest in possession of the persons in whose
favour the settlement is made until after the
determination of a previous life estate—in that
case the interest in remainder is held to be vested
at once from the execution of the instrument.

Here, therefore, there is a perfectly plain and
clear trust in the first part of the instrument for
all the children at the time of the determination
of the liferents, which would determine either by
the death of Mr Alexander and the death of Mrs
Alexander, or by the death of Mr Alexander and
the second marriage of Mrs Alexander. The
words which we find afterwards are simply owing
to the view which had occurred to the testator
that some of the objects of his bounty might be
infants at the period of the decease of himself and
his wife. Therefore he says that the property,
the fee or principal of the shares, shall be payable
after the determination of the liferents, and afier
the whole of the children who shall have survived
Mr and Mrs Alexander, and who shall be alive,
shall have attained majority. He contemplates
that some may possibly die under age in the life-
time of himself and his wife, and that some may
be alive after the death of the survivor of the two,
and still be under age. If they die before their
parents, then this declaration will not take effect,
because it says “ who shall be alive ” at the time
the distribution is to be made. As soon as all
are cleared away (and with regard to this par-
ticular direction the period of payment is dis-
tinguished from the period of vesting), either by
predeceasing their parents or by attaining the
age of twenty-one, then there shall be, not a gift
of the principal, but a division of the principal.
The .period for the division of the principal is
pointed out solely with regard to the particular
circumstance of gome of the children being under
twenty-one, and therefore not in a condition to
receive or give discharges for the share of the
principal to which, together with their brothers
and sister, theyv would become entitled, namely,
the first gifi at the time of the determination of
the previous life interests.

Lorp SELBORNE—My Lords, I agree in what
has been proposed to your Lordships.

It was argued by 1he respondents’ counsel that
the conditions of survivorship and attainment of
majority were here of the substance of the gift.
But the sole foundation for that argument was the
occurrence of the mention of the survivorship of
certain children, and the attainment of their
majority, not in any clause either giving interests
or defining the conditions upon which interests
were given, but in a clause defining the period of
time at which interests already given, and given
in clear terms to all the children, should be pay-
able or transferable. With regard to the clause
which follows, as to the application of income
during the interval between the first liferenter
and the attainment of majority by the children
supposed to be then under age, I see no reason at
all to differ from the view which, as I understood
my noble and learned friend upon the woolsack,
is taken by hiimn, that that is u clause to be applied

according to the shares of the children, and not so
a8 to make the income of one share applicable to
the maintenance of children not entitled to the
capital. But, my Lords, I have no hesitation in
saying, that being a question which your Lord-
ships are not called upon to decide, that if it were
clearly the other way, and if this trust had been
to apply the whole of the income of the entire
trust-estate to the maintenance and education of
those children only who were minors at the death
of the last liferenter, to the exclusion of all child-
ren then adult from all benefit of the income
until the attainment of majority by the youngest
living child, I should still think that such a trust
of intermediate income would neither suspend the
vesting of the shares of the children who were
entitled, subject thereto to the capital of the
trust-estate, nor be of itself evidence, apart from
the other clauses in the deed, that those children
only who survived the last liferenter, and were at
that time under age, were entitled to participate
in the capital,

My Lords, the only other point upon which
I think it necessary to make a single vbservation
is the question with reference to the effect of the
marriage settlement. I entirely concur with the
terms of the proposed remit which has been men-
tioned by my noble and learned friend upon the
woolsack, but I do not understand your Lordships
to mean to express any opinion at all upon the
question whether intimation was or was not neces-
sary. That, as well as all other questions con-
nected with the effect of the deed, I apprehend
your Lordship’s desire to have considered and
defermined by the Court of Session.

Lorp CrANCELLOR—MYy Lords, perbaps it may
be as well that I should say that I quite agree with
my noble and learned friend, and that in anything
that fell from me I did not for a moment desire to
assume that intimation would be found to be ne-
cessary. My only desire was that the whole of
that question should be considered by the Court of
Session.

Cause remitted with a declaration.
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multiplepoinding and exoneration was raised by
the trustees of the late Sir John M¢Donald against
the appellant and respondents. There was a com-
petition for-a sum of £50,000 in 1826. 8ir John
M‘Donald of Dalchosnie married  Miss M‘Inroy,
who was entitled to £50,000 under her father’s
will. By antenuptial contract the estate of Dal-
chosnie was conveyed to himself and wife in con-
junct fee and liferent and the heirs-male of Sir
John. Power was reserved to execute an entail of
the whole or any part of the estate, provided  the
same heirs were first called, and that Lady
M‘Donald’s liferent should not be defeated. Lady
M<Donald also conveyed to the frustees her money
for the purposes stated in the deed, and after the
death of the surviving parent the property was to
bo assigned to such children as the parents by any
joint deed might appoint. The shares of the
children were not to become vested interests until
the death of the surviving parent. There were
seven children of the marriage, of whom two pre-
deceased Lady M‘Donald. In 1837 a deed of en-
tail was executed, and a joint deed of division also.
In 1866 Sir John died, survived by his wife, who
died in 1872. The chief dispute raised under the
deeds was whether the parents had validly exer-
ciged the power of division and apportionment re-
served in the auntenuptial contract of marriage.
The Lord Ordinary (Gifford) found that this power
had not been validly exercised, that the estate of
Lady M‘Donald fell to be divided among the sur-
viving children as if no apportionment had been
made, and the share of each son was to be in pro-
portion as six to four, and none of the daughters
were to be entitled to more than £10,000. This
interlocutor was reclaimed against by the eldest
son, Colonel M‘Donald, and after hearing parties
the Second Division appointed the cause to be
re-heard before seven Judges, when, by a majority
of five to two, the Lord Ordinary’s interlocutor was
adhered to. Colonel M‘Donald appealed against
this judgment, and the respondents also asked that
the judgment should be altered in part.

For the appellant it was mainly contended that
the appointment of a sum of £25,000 under the
joint deed of division was valid, and not void as
was held by the Court below.

At advising—

Lorp CuHaNCcELLOR—The only question of diffi-
culty in this appeal is as to the proper construction
of a joint deed of division executed by Sir John
and Lady M‘Donald in the year 1837. When it
has been determined what is the proper construc-
tion of that deed as & matter of construction, there
is no difficulty whatever as to the. rules of law
which ought to be applied to the case,

At the outset I may say that I certainly do not
give any weight to an argument which, somewhat
late in the progress of the case, was addressed to
your Lordships in favour of the respondents, and
in opposition to the view of the appellant—the
argument, namely, that because the joint deed of
division purported to give to Sir John M‘Donald,
in the event of his surviving his wife, a life interest
in the whole of the trust-property, therefore all
that was done by way of appointment subsequently
to that life interest was invalid. It might perbaps
have been sufficient to say that this point does not
appear to have been argued in the Court below,
and certainly is not disclosed in the case for the
respondents, who, again, have presented no cross-

appeal.  But putting aside these technical diffi-
culties in the way of the respondents, it appears
to me that the argument itself in substance has no
foundation., The deed of trust, the antenuptial
marriage-contract, provided that the trust-funds in
question should not be divisible until the death of
the survivor of the spouses; and then, when the
joint deed of division came to be executed, although
of course it was beyond the power of the spouses to
give to SBir John, who was not an object of the
power, anything beyond what the settlement had
given him, and the settlement had given him only
a limited interest of £750 a-year for his life, still
the joint deed of division did nothing more than
this—it declared that it was the will of the spouses
that in the event of Sir John M‘Donald surviving
Lady M‘Donald he should have and enjoy the
liferent use of ““my” (Lady M'Donald’s) ¢ whole
property during all the days of his life,” ¢ just as
I myself would have if I survived him.” Now,
there was not here any attempt to delay the
distribution of the fund to a period longer than
that assigned by the deed; for it was not, as I
have said, to be distributed until the death of the
survivor of the spouses. There was an attempt to
give the whole of the income to Sir John during
his life, but it was carefully guarded in this way—
it was to be, as it necessarily must be, only in the
event of Sir John M¢‘Donald’s surviving Lady
M‘Doneald. In point of fact he did not survive
Lady M‘Donald.  Under these circumstances it
appears to me it would be entirely contrary to
reason, and, as far as I know, quite without autho-
rity, to hold that an attempted disposition, not in
any way interfering with that which was legiti-
mately within the object of the power of distribu-
tion of the property, and only to take effect in an
event which never has happened, should in any
way militate against the validity of the subsequent
disposition in the appointment.

Passing bye that, I come to what was done with
regard to the children of the marriage. Now, the
facts which your Lordships will have to bear in
mind with reference to that part of the case are
merely these—Lady M‘Donald had a very consider-
able property of her own, amounting to over
£50,000. Shortly after the marriage Sir John and
Lady M‘Donald thought it would be desirable to
purchase two properties neighbouring to that which
belonged to Sir John M‘Donald at Dalchosnie,
namely, the properties of Loch Garry and Kinloch-
Rannoch, and Sir John purchased these properties
for a sum of, I think, £28,000. He borrowed in
order to pay for these properties £25,000 of the
trust-money which repressnted the property of
Lady M‘Donald, and he gave to her trustees a
heritable bond over the properties which he had
purchased, namely, Loch Garry and XKinloch-
Rannoch. When the spouses came to consider the
appointment they should jointly make of Lady
M‘Donald’s property they took notice of the state
of the landed property. A new entail was made of
the Dalchosnie family property, and at the same
time an entail was made of the Loch Garry and
Kinloch-Rannoch properties, They entailed the
whole three upon their eldest son and their other
sons in course of entail, and then upon other
persons,

Now, there is not the least doubt upon the view
which must be taken of the whole of the joiut
deed of division, coupled with the deed entailing
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these properties, that the spouses intended and de-
sired that the estates of Loch Garry and Kinloch-
Rannoch, which had been mainly acquired by the
£25,000 of trust-property, should go in the course
of entail under which they were limited, and
should go without the encumbrancs on them of the
heritable bond securing the £25,000 to the trus-
tees of the trust-funds. And there is not the
slightest doubt, at least not in my mind, that if
Sir John and Lady M‘Donald had been asked, Is
that what you desire? Do you desire to execute an
instrument which shall say that Loch Garry and
Kinloch-Rannoch shall go in the course of entail
under which they have been settled, discharged of
the £25,000 >—they would have said, By all meauns,
that is exactly what we want; Let that be done in
whatever way it can be done. But, my Lords, al-
though there is no donbt that that was the gene-
ral intention of Sir John and Lady M‘Donald, the
question for your Lordships to consider is this—
How have they given effect to that general inten-
tion, and have they given effect to that general inten-
tion in a way which is open to objection upon the
ground of its complete invalidity? My Lords, it
was perfectly well known—anyone reading the
deed of 1887 would see it—that those who were
advising Sir John and Lady M'Donald saw that
this general intention of the spouses could not be
given effect to except through the medium of an
appointment of the trust-fund representing Lady
M¢Donald’s property, and the question again comes
to be, have they, in making that appointment of
the trust-funds, exceeded the conditions of the
power of appointment ?

Now, what they did in order to accomplish the
intention which they had in view was this—Under
the second head of the deed they provided in these
words. “That it is our will that the said sum of
£25,000 secured over the said estates of Loch
Garry and Kinloch-Rannoch, shall be 'settled on
and beiong to our eldest son and other members of
our family in succession, being heirs in possession
of the entailed estate; "—that was the first part of
the clause. 'The second is this—“ The sum of
£25,000, being the share of my (the said Adriana
MDonald’s) property which we, the said John
M¢Donald and Adriana M‘Inroy or M¢Donald,
have allotied and apportioned, and do hereby allot
and apportion as the share of our eldest son, or
failing him of the heir of entail succeeding to the
said entailed estate ; "—that is the second. The
third is this—¢* It being our desire and appoint-
ment that the said trustees under our marriage-
coutract before narrated, or the survivors of them,
should immediately on the death of the survivor
of us renounce and discharge the said heritable
bond, and disburden the said lands and estates of
Loch Garry and Kinloch-Rannoch of the same.”

Now, as regards the first clause of this second
head of the deed, *¢it is our will that the said sum
of £25,000 secured over the said estates of Loch
Garry and Kinloch-Rannoch shall be settled on
and belong to our eldest son, and other members of
onr family in succession, being heirs in possession
of the entailed estate,” if that stood alone, if the
deed contained nothing more than that, it would,
as it seems to me, be open to this observation,
—There is a direction to take £25,000 of the trust-
funds, and to settle it on the eldest son—to make
it belong to the eldest son,—a person then in exist-
ence, a person spok n of, a persona designata by
the title which then he filled. Aud if you add the

words, ‘“and other members of our family in suc-
cession, being heirs in possession of the entailed
estate,” the most favourable view for the respon-
dents that conld be taken of that clause would be
this—that while the eldest son was to take in the
first place, the other persons who were heirs in the
course of the entail were to take afterwards in the
same way in which they were to take the estates
themselves afterwards, that is to say, the eldest
son was fo take that which was money in the way

"in which he was to take the land as heir of entail,

or what we should term the tenant in tail, and that
he should take it therefore as the fiar, with a
simple destination to those who afterwards might
become flurs in succession. Your Lordships will
readily see that if that were to be the construction,
it would make the eldest son the absolute owner
of the money, because, of course, the money could
not be subject to fetters which would keep it from
his absolute dominium.

But, my Lords, we have further information in
the second clause, which is this—¢The sum of
£25,000, being the share of my (the said Adriana
M‘Donald’s) property, which we, the said John
M:Donald and Adriana M Inrgy or M‘Donald, have
allotted and apportioned, and do hereby allot and
apportion as the share of our eldest son, or faiiing
him of the heir of entail suceeeding to the said
entailed cstate.” I again say, if this clause stood
alone it would appear to me to be the clearest
possible apportionment and appointment of the
£25,000 as the share of the eldest son, and under
the words *‘or failing bim ” if he were not there
at the time when the succession opened at the
death of the survivor of the spouses, there would
be an indication that the heir of entail succeeding
to the entailed estate was to come in his place as
substitute for him. There again, if that were to
be the construction of the second clause, the eldest
son being there would be entitled as the object of
the appointment to take the money, and the cir-
cumstance that there was an alternative limitation,
which never came into existence, to a person who
might not have been an object of the power, could
not in any way defeat or invalidate the appoint-
ment to the eldest son, who was an object of the
power.

1 have pointed out what appears to me to be the
only two constructions which these two clauses
admit of.  There is either an appointment to the
eldest son with an appointment by way of succes-
sion to the next owners in tail, making both of
them flars, the one a fiar in the first instance with
a simple destination to the others afterwards, or
there is an appointment to the eldest son if he is
alive at the death of the survivor of the spouses
with a conditional substitution of the next heir o;
entail if the eldest son should not then be alive,
In either case the eldest son would be entitled to
the dominium, the pussession of the money.

Then the third clause is this:—It being our
desire and appointment that the said trustees under
our marriage coniract before narrated, or the sur-
vivors of them, should immediately on the death
of the survivor of us renounce and discharge the
said heritable boud, and disburden the said lands
and estates of Loch Garry and Kinloeh Rannoch
of the same.”—That is the expression of what I
began by saying was without doubt the general in-
tention of the spouses, that by means of the land
being disburdened of the heritable bond it should

i be left to go in succession to the heirs of entail
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without the obligation of paying thesum of £25,000.
1t is simply an expression of a desire which could
only be carried into effect with the consent of the
person who by the previous clauses was made, ac-
cording to my opinion, the absolute owner of the
£25000. If he consented the trustees might dis-
burden the estate. If he did not consent the estate
had to remain burdened with this bond, and this
expression of desire would not be held in any way
of itself to take away from that ownership which
was created by the former clause. My Lords, it
appears to me that the clause with regard to the
£10,000 for portions for the younger children en-
tirely corroborates this view of the construction.
That clause runs thus:—* It being provided that
in cage such funds shall exceed £10,000 to each
younger child the whole excess above £10,000
shall all fall to the eldest son or heir of entail as
above mentioned (that ia to say, to the eldest son
if he is there, and to the heir of entail if he is not
there) * with a view to its being laid out ™ (it says
not by whom) “in the purchase of lands, and en-
tailed with the other estates upon him and the heirs
called in the foresaid deed of entail through the
whole course of succession.”” That is, it shall fall
to the eldest son, and it shall fall to him with a view
to its being laid out in the manner described.
Whether it would be so jaid out or not would de-
pend upon whether the heir or the eldest son taking
it held himself to be bound by or held himself
willing to comply with this expression of a wish
as to the way in which the money should be used.

My Lords, that is the construction which, ag it
appears to me, ought to be put upon the deed, and
if 8o the rule of law which is applicable to the sub-
ject is beyond all doubt.

It was not in any way disputed at your Lord-
ghips’ bar. Itisa rule tobe derived from the autho-
rity of Carver v. Bowles and the numerous class of
cases of the same kind, and also from those cases
(of which Laxennes v. Tierney may be taken as an
example) which, though not relating to powers, but
to gifts and legacies, raise questions almost identi-
cal with those which are raised in the eases of
which Carver v. Bowles iz an example. From all
those cases the plain rule is be derived, that if you
cannot disconnect that which is imposed by way of
condition or mode of enjoyment from a gift, the
gift itself may be found to be involved in conditions
so much beyond the power that it becomes void.
But where that is not so, where you have a gift to
an object of the power, and where you have nothing
alleged to invalidate that gift but conditions which
are attempted to be imposed as to the mode in which
that object of the power is to enjoy what is given
to him, then the gift may be valid and take effect
without reference to those conditions,

My Lords, hera it appears to me that there is a
clear gift in the events which have happened to the
eldest son. There is nothing whatever attempted
to be added by way of checking his enjoyment of
the property but the injunction to the trustees
(that is to the other parties) to destroy the security
by means of which the money appointed to the eldest
son was secured.

The trustees, of course, could not do that without
the consent of the person to whom the money was
given. Itappearsto me thatthere wasno authority
whatever which would warrant your Lordships
in holding that a direction of that kind could in-
validate an absolute gift,

That being g0, the deed of division appears to me
to be entirely efficacious for the purpose of vesting

4in the eldest son the right to receive the £25,000,
and I shall therefore take leave to submit to your
Lordships the motion that the interlocutors which
are appealed from should be reversed, and that a
declaration should be made that the appellant under
the settlement and deed of division executed by
Sir John and Lady M'Donald is entitled as from
the death of Lady M‘Donald to the gift of £25,000,
secured by heritable bond over the estates of Loch
Garry and Kinloch-Rannoch, and that with this
declarution the case should be remitted to the Court
of Session.

Lorp HatHERLEY—I am of the same opinion,
When the case comes to be analysed it is clearly
within the authorities that have been cited—so
clearly within them that it appears to me that the
counsel for the respondents have wholly failed in
establishing a distinction in principle between it
aud the authorities which have long guided the
Courts in cases of this description. In the present
case there is a power to the spouses to dispose
amongst their children of a very large property of
the wife, Lady M‘Donald, and by the instrument
which js now in question they undoubtedly intended
to dispose of the wife's property, over which this
power existed. The mode in which they attempted
to dispose of it, and the collateral views and inten-
tions which may have existed in their minds have
not prevented, I think, the operation of the clauses
by which the actual disposition is clearly made.

I cannot doubt, My Lords, that there was a
desire on the part of the husband and the wife
that those estates, which had been bought mainly
with the property of the wife, and which were to
be the subject of disposition, should be added on
to the original family estates, and that inasmuch
as £25,000, part of the wife’s fortune, had been
employed in buying those estates, both the eldest
son should be entitled, in the first instance, under
the deed by which those estates had been settled
to the enjoyment of the property, and if it could
be lawfully done, his successors in the entailed
estates should have the advantuge of enjoying the
estates 80 purchased with the £25,000 discharged
from that sum. That appears clearly and un-
doubtedly from one provisiou in this deed.

But they had paramount to that, and as their
primary intention in the execution of the deed, the
desire to settle definitely, onerously, irrevocably,
and mutually the whole of the said estates of
Dalchosnie, Loeh Garry, and Xinloch-Rannoch
-belonging to the husband, and it was also their
clear intent **to divide, apportion, and settle the
whole property, heritable and moveable, including
the said sum of £25,000 secured over the said
lands of Loch Garry and Kinloch-Rannoeh,” be-
longing to the wife, ‘ on ourselves and our family,
and, failing our heirs-male, so far to alter the
destination in the marriage-contract with regard
to Dalchosnie as to settle it with the other lands
on heirs-female of the present marriage, giving
them a preference aund priority to heirs-male of
any subsequent marriage.” They appear to have
thought in making the apportionment some ar-
rangement might be made with reference to the
disposition of the property passing on to the heir
in the same mauner as the original property of
the husband was settled, yet the intent to dispose
of the whole property over which they had power
was undoubtedly and clearly the leading intent of
these two persons.

And when they come to dispose of it they do so
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in this way:—First they begin, as was noticed by
one of the learned Judges in the Court below, by
attempting to exceed their power by giving a life
interest in the whole property to the husband,
who by the original deed had only a life interest
in £750 a-year, But it appears to me that, in the
events which have happened, that can make no
difference whatever in the result of this case,
because the power being one which was to be
exercised by way of disposing of the property
after the death of the husband and wife, and not
till then, the husband having died in the lifetime
of the wife this attempted excess of the power
could in itself never take effoct. The children
were not entitled to have a disposition of the
property until both their parents were dead, and
therefore inasmuch as the one died before any
_ such right in the extra portion of the fund beyond
the £750 was due to him. no question could
possibly arise upon that. This is simply, as the
“learned Judge in the Court below says, an indica-
tion that they had not the full limits of their
power steadily before their eyes. As my mnoble
and learned friend who preceded me has observed,
the Jimitation of the extra portion of income to
the husband can only be construed, in any view of
the case, as a limitation to him, if living at the
death of his wife, of that portion of the income,
If he is wot living, the fund is limited in & way
which in the events which took place elearly and
plainly takes effect, supposing that to be the only
point in the case.

However, the real difficulty of the case has been
this,—What is to be done with reference to the
disposition that is made of the £25,000? The
spouses say that it is their will that the £25,000
that is secured over these estafes “shall be settled
on and belong to our eldest son and other members
of our family in succession, being heira in posses-
sion of the entailed estate.” That would have
been their desire if they could have effected it as
regards the sum of personality—at least what we
should call personality — this sum of £25,000.
But in doing that, if they had settled it upon the
eldest son, and settled it with the same limitations
as were expressed with reference to the landed
property, the result would have been that it would
have gone to him absolutely.  And if they had
siopped there, e, being alive at the death of the
survivor of the two spouses, would have tuken the
sum absolutely, and would have had.it free from any
possible claim on the part of those who might come
after him, inasmuch as it was not subject to the
fetters and limitations imposed by the Act of 1685,
But they do not stop there; the words of the deed
make it still more plain as they proceed, * the sum
of £25,000 being what the share of my” (the
wife’s) ¢ property which we” (the spouses) ‘ have
allotted and apportioned, and do hereby allot and
apportion as the share of our eldest son.” I can-
not conceive any words of appointment more clear
than these. I cannot conceive any words (to fol-
low Lord Cottenham’s dictum in Lazennes v.
Tierney) that would more completely and clearly
and neatly sever one share from the rest of the
fund, whether that fund be a testator’s general re-
serve, as in the case of a will, or, as in this case, a
fund in which an appointment is made existing
in the hands of trustees in one large mass. The
fund amounts in the present case to £50,000, and
out of it the sum of £25,000 is plainly severed.

That distinguishes this case and the case of

Lazennes v, Tierney from a case like one which was
referred to before myself, namely, Ruckie v. Schoe-
field, and from all the cases in which you find the
gift only, in a continuance of limitations expressed
in the instrument without any complete severance
of the share at once, and in which you find a
subsequent dealing with that share, and interest
allotted and apportioned in it to the parties in-
tended to be benefitted, and in those cases if those
parties be out of the range of the power the ap-
pointment becomes vitiated because you eannot
separate it from a continued series of limitations,
but here we have a share taken out of the general
trust fund, and it is allotted to the eldest son, or
failing him to the heir in possession of the en-
tailed estate. He did not fail. At the death of
the survivor of the spouses there he was found,—
and there was his share found for him,—it was
allotted and apportioned for him,—it was taken
out of the estate. The case therefore appears to
fall as clearly within the case of Carver v. Bowles
as any case that can be conceived.

No doubt, my Lords, the spouses proceed to say
after that that they wish the trustees to * renounce
and discharge the said heritable bend, and dis-
burden the said lands and estates of Loch Garry and
Kinloch-Ranuoch of the same.” That is a condi-
tion superadded to the clear and plain allotment of
the share which had been made to the eldest son,
and being a condition by which he is not fettered
or bound, the condition itself becomes simply a
void conclusion as against him, and he takes the
property as he would have taken it under the
former limitation if it had been a limitation to
him by way of settlement in the same manner as
the estates were settled, it not being subject to
fetters for the reasons I have already assigned.

Then comes a passage which has been much
commented upon. It expresses the same view as
the passage preceding with regard to the desire of
the spouses that the estates should go in the
manner they described. In the subsequent passage,
with regard to a surplus after giving £10,000 to
each of the younger children, nothing is said that
could, I think, afford a ground for the respondent’s
construction of the previous gift of the eldest son’s
share.—Iudeed it was only pressed into the argu-
ment in order to show the general intent upon the
whole deed (which I do not dispute) that if it
could be so the estates of Loch Garry and Kinloch-
Rannoch should pass on with Dalchosnie to the
eldest son and his successors in possession of the
entailed estate without the encumbrance of the
£25,000.

Concurrently with that there was undoubtedly also
a desire that a full and complete disposition should
be made of the funds over which they had the
power of appointing. In the exercise of that
power I think they have made a sufficient disposi-
tion in the events which have happened to the
eldest son, and I think the subsequent direction in
which they attempt to impose a condition upon
the trustees, a condition which the frustees could
not with any propriety have fulfilled to release the
estate from the boud, fails to take effeet. This is
in accordance with the authority of cuses which
have been decided over and over again in the
English Courts, the principle of which is co-inei-
dent with that which is supported by the learned
Judges in the Court below, although they have
differed in their argument as to the conditions. I
think, therefore, my Lords, that the conclusion



640

The Scottish Law Reporter.

M'Donald v. M‘Donsld & Ors.,
June 15, 1875.

which ought to be come to is that the appointment
took effect simpliciter.

Lorp SELBORNE—My Lords, I read this deed
exactly as if the words had stood thus—¢ We
do hercby allot and apportion the sum of £25,000
secured over the estates of Loch Garry and Kinloch-
Rannoch as the share of and in my, Adriana
M<Donald’s, property, of our eldest son, or failing
him of the heir of entail succeeding to the said en-
tailed estate, and it is our will and desire that the
said sum of £25,000 shall be seitled on and
belong to our eldest son and other members of
our family in succession, being heirs in possession
of the said entailed estates; and also that the
trustees under our marriage contract, or the survi-
vors of them, shall, immediately on the death of
the survivor of us, renounce and discharge the
heritable bond for the same sum of £25,000 and
disburden the said lands and estates of Loch Garry
and Kinloch-Rannoch of the same.

Soreading the deed, there is, first, an appointment
(in the events which have happened) to the eldest
son, as fiar, of the whole £25,000. All that follows
is but a superadded wish, desire, or condition, hav-
ine in view the seitlement or the release to the
owbners of the entailed estates of the sum 8o ap-
pointed, which ulterior purpose might be accom-
plistied, and could only be accomplished, through
the medium of the estate and interest vested in the
eldest son by virtue of this appointment, 'T'hat
wish, desire, or condition not being authorised by
the power, must necessarily fail unless the ap-
pointee (whether bound to elect or not, by reason
of other benefits given to him independently of the
power), should elect to give effect thereto; but the
appointmentTiteelf is not therefore vitiated. The
authorities of which Carver v. Bowles is an example,
have determined (on principles which if souud in
England must be equally so in Scotland), that an
ulterior purpose of this kind, which is witra vires
only, and not also a fraud on the power, that it
may have operated as a motive to the appointment
in the mind of the appointee will, nevertheless,
not prevent an object of the power from taking for
his own benefit the estate appointed to him, if the
words used, according to their proper construction,
which must itself be indepeudent of any peculiar
doctrines of law applicable to powers, are sufficient
to execute the power, and to vest the property in
the appointee. .

The context of this deed satisfies me not only
that, on sound principles of construction this was
its real effect, but that the appointors intended to
do the very thing which in law they did; and that
they well understood that it was necessary that the
deed should so operate in order to make it possible
that their ulterior wishes should be capable of ac-
complishment. The declaration and appointment
which they made was expressed to be ¢in con-
gideration of the said deed of entail,” (i.e. the entail
of the Loch Garry and Kinloch-Rannoch estates),
as woll as ““of the powers possessed by us under
the said contract of marriage,” and after disposing
of the £26,000 in the way which has raised this
controversy they proceeded to appoint the rest of
Lady M‘Donald’s settled property equally among
their ¢ younger children exclusive of the heir” to

the extent of £10,000 each, directing that if there .

were any excess above that amount such excess
should sll fall to the “eldest son or heir of entail
a8 above mentioned.” Here also they superadded

the expression of an ulterior wish, to be effectuated
through that appointment by the words which
followed “ with a view to its being laid out in the
purchase of lands and entailed with the other
estates, upon him and the heirs called in the afore-
said deed of entail through the whole course of
succession,” And afterwards in two places they
referred to the £25,000 as being by this deed
‘‘gottled on the heir of entail,” words which are
nearly in those places applicable to the eldest son,
as well as to any other heir of entail who, (in
different events from those which happened),
might have succeeded on the deaths of the ap-
pointors to the eutailed estates. A comparison of
all the passages in which the appointee of the
£25,000 is thus spoken of in the singular number,
seems to me to make it quite clear that one in-
dividual person (to be ascertained with reference
to the state of the title to and possession of the
entailed estate immediately after the death of the
survivor of the appointors), and one person only,
was intended to take the 256,000 by way of appoint-
ment.

‘That being so, I agree with your Lordships that
the opinion of the minority of the learned Judges
in the Court of Session was correct; and that this
appeal ought to be allowed.

Interlocutors reversed, and cause remitted with
a declaration.
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ALEXANDER BREMNER (INSPECTOR OF POOR
FOR RATHVEN) V. LUNACY BOARD FOR
ELGINSHIRE.

(Before Lord Chancellor Cairns, Lords Hatherley,
O’Hagan, and Selborne.)

(Ante, vol, xi. p. 692; I. R. 1155, 10th July 1875).

Pauper—Parochial Board— Liability— Reference to
Arbitration—Homologation.

In a question between two parochial boards
as to liability for support of a pauper lunatic,
the inspectors for either parish referred the
matter to an un-incorporated Society of Inspec-
tors of the Poor—Held that this reference, al-
though to a society composed of fluctuating
members, was a perfectly valid one, and that the
parties having entered into the reference and
acted upon the award made were bound by it.

This was an appeal from a judgment of the
Second Division of the Court of Session as to the
settlement of a pauper named Charlotte Grant.
She was born in the West Indies, came to this
country at the age of twenty, and went from place
to place in Aberdeenshire and Morayshire, some-
times earning her living by service, and sometimes
by charity. She was not married, and had acquired
no industrial settlement, but in 1868 she went to
Rathven and Lad an illegitimate child. She re-
mained there in a state of destitution, supported



