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A P ow er  reserved upon a marriage settlement to Tenants 
for life to grant or renew leases for lives, provided that 
a right of re-entry is reserved upon such leases for 
non-payment of rent, is well executed by a lease for 
lives providing a re-entry in case the rent remains 
in arrears fifteen days, and there is no sufficient dis
tresses on the premises.

B . M. being seised, &c. in fee of lands, &c. devised the 
lands, &c. to his daughter, L . B . for life, with remain
ders over; with a power to her in consideration of 
marriage, either before or after'marriage, of revocation 

* and appointment. B . M. died seised  ̂without altering 
his will, leaving his daughter, L . B .* seised of the 
lands, &c. for life, with power, 8tc.

L . B . intermarried with G. V. V.
Before the marriage, L . B . being seised as aforesaid, by 

deed, in conformity with the power in the will of B . M. 
and in consideration of the marriage, revoked the uses 
and devises contained in the will, and appointed5 and 
limited the lands, &c. to F. Earl of G. and C. M. and 
their heirs, in trust, to hold the same to the uses 
before limited, until after the marriage, and then to 
the use of G. V. V. for life, remainder to I/, B . (the 
grantor) for life, remainder to preserve, & c .; and after 
the decease of the survivor of them to divers other 
uses for the benefit of their issue; and in default of 
issue to the use of the will of L . B . ; and in the mean 
time to the use of L. B . her heirs and assigns.

In the deed was contained a leasing power to and for



' G . V. V. and L . B . from time to time during their 
respective lives, when and as they should respectively be 
in possession of the lands, 8cc. by indenture or inden
tures, under their respective hands and seals, attested 
by two or more credible witnesses, to demise such 
parts of the lands, &c. as now are leased for lives, 
or for years determinable on lives, in possession or 
reversion for lives, or for any number of years deter
minable on lives, so as there be not any greater 
estate or interest subsisting at any one time than 
what will wear out or be determinable on the drop
ping o f three lives, and so as on every such lease 
there be reserved and made payable, during the con
tinuance of the estates and interests thereby to be 
demised, leased, or granted respectively, the ancient 
and accustomed duties and services, or more, or as great 
or beneficial rents, duties and services, or more, as now 
are, or at the time o f demising or granting the premises 
so to be demised, leased, or granted respectively, were 
reserved or made payable for the same premises res
pectively, or a just proportion, &c. (except heriots, 
&c.) all such rents, duties, and services respectively, 
to be incident to and go along with the reversion 
and remainder of the same premises expectant on 
the determination of the respective demises, &c. and 
so as there be contained in every such lease a power 
o f re-entry fo r  nonpayment o f the rent thereby to be re- 
sewed, and so as, &c. &c.: and also by indenture under 
hand and seal, attested as aforesaid, to demise all or 
any of the lands, See. for any term absolute, not ex
ceeding twenty-one years, to take effect in possession, 
&c. so as upon every such lease there be reserved, 
during the continuance o f such lease, so much or as 
great and beneficial yearly and other rent, and services 
proportionably, as now is paid, or the best and most 
improved yearly rent, &c. without taking any fine, 
premium, or foregift, & c .; and so as in every , such 
lease for any term of years absolute respectively, there 
be contained a clause o f re-entry in case the rent or rents 
thereupon to be reserved be Behind or unpaid' by the 
space o f twenty-eight days after the times thereby respec
tively appointed for payment thereof: and also by 
indenture under hand and seal, attested as aforesaid, 
to demise the lands, &c. wherein any mine, &c.
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On the 5th September 1803, G. V. V. being seised 
of the lands for life, by an indenture of lease, in 
consideration of, &c. let premises, part of the lands, 
in settlement, which had been and were then under a

• lease1 for years determinable on lives, to C. S. and 
H. S.y their executors and administrators, for ninety- 
nine years, if C. S., I I , S. and J, S ., or either of them,

* should so long live, yielding, &c. the yearly rent of 2 1 . 
at Michaelmas and Lady Day, and one couple of fat 
capons on, &c.

The indenture contained a covenant by the lessees for 
the payment of a proportion, & c .; and a covenant for 
the payment of the yearly rent o f 2 and for the per
formance of the duties, 8cc. And also a proviso : 
“  that if  it should happen at any time during the 
estate thereby granted that the said yearly rent or sum 
o f 2 and every or any o f the duties, services, reserva
tions and payments thereby reserved, or any part thereof, 
should be behind, unpaid, or undone, in part or in all, by

' the space o f fifteen days next over or after any or either 
of the days or times whereat or whereupon the same 
ought to be paid, done, or performed as aforesaid, and 
no sufficient distress or distresses can or may be had and

' taken upon the said"premises, whereby the same and all 
arrearages thereof, if  any be, may be fully raised, 
levied and paid, & c .; or if  any default should be 
made in the payment or performance of all or any of 
the reservations, covenants and agreements therein
before contained, that then and from thenceforth, in all 
or any or either of the said cases, it should be lawful 
to and for the said G. F. F., his heirs and assigns, 
and the person and persons to whom the freehold or 
inheritance of the premises should belong, into the 
premises, &c. to re-enter, and the same to have, hold, 
retain, possess and enjoy, as in* his and their former 
estate, &c.”  - '

After the death of the tenants for life, upon a trial in 
ejectment by the grantees of the devisee under the 
will of L . M ., against the parties' holding under this 
demise, it was found by special verdict, that the rents,

* duties, reservations, and payments reserved by the in-
• denture, and secured by the render, ’ covenants, and
’ power of re-entry therein contained, at the time of 

making the indenture, were ancient and accustomed,
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and then were as great and beneficial as any which at 
the time of making the deed, or at any time there
after/were or had been reserved in respect of the pre
mises demised.

And that the usual and accustomed form of leases of the 
estate, contained in the settlement for lives or years 
determinable on lives, as well prior as subsequent to 
that settlement, was, with a conditional proviso of re
entry, similar to that in the indenture of demise in 
question.

^Heldy affirming a judgment of the King’s Bench, and 
* * reversing a judgment of the Exchequer Chamber, that 

the evidence from the former leases was properly ad
mitted and introduced into the special verdict; and that 

i the lease in question, according to the practice of con
veyancers, was by implication within the terms of the 

iV power, and valid. '

■ Ge o r g e , Earl of Jersey, Edward Ellice, and
Alexander Murray, brought an ejectment in the 
'Court of K ing’s Bench in Michaelmas Term 1813,* * ■ ' t 1 * ’
against Henry Smith, foi the recovery of a tenement, 
with t̂he appurtenances, called Tal-y-Goba-Uchaf,

9 - __

in the parish of Lansamlet in the county of Glamor
gan, then in the possession of Henry Smith. ‘ There 
were-two demises laid in the declaration; the

• r •

first on the 1 ith  July 1813, and the second on the
« *

11th January 1814. Henry Smith defended and 
pleaded the general issue.
"^ A t the Summer Assizes in the year 1815, the 
cause was tried before Baron Wood, at Hereford, 
when a special verdict was found, stating in sub-
stance as follows :—- J "- . . . . •
‘ That the Honourable Bussey Mansel, afterwards

__  * __  __

the Right honourable Bussey Lord Mansel, Baron 
Mansel, of Margam, in the county of Glamorgan, 
being seised in fee,of the premises in the declaration
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1821. mentioned, being a tenement called Tal-y-Coba-

*smitii Uchaf, .made his will, dated the n th  December
v. 1740, by which he devised the said tenement,

EARL JERSEY ^  1  ,  .  . . ,  n

and others, amongst other things, m remainder/ after certain
limitations which never took effect, to his daughter, 
Louisa Barbara, for life, with remainders over ; and 
a power to her in consideration of marriage, either 
before or after marriage, of revocation and appoint
ment, as afterwards pursued by her in the deed of
settlement hereafter mentioned.

• __

That Lord Mansel died on the 29th of November 
1750, seised as aforesaid, without altering his will 
as to the said premises, leaving his daughter, Louisa 
Barbara', his only'child him surviving, seised for 
life of the said premises. * ' , • > ‘

That the said Louisa Barbara, on the <20th» July 
1757, intermarried with George Venables Vernon, 
the younger, afterwards the* Right honourable 
George Venables Vernon, Lord <Vernon; Baron of 
Kinderton, in the county of Chester.

That before the said marriage, the said Louisa 
Barbara, being seised as aforesaid, by deed dated 
the 2d July 1757, in conformity with the said 

v power in the said will of the said Lord Mansel, and
in* consideration of the said marriage, revoked»the 
uses and devises contained in the said will concern
ing the said premises, and appointed and limited 
the same to Francis Earl of Guildford fand Charles 
Montague, and their heirs, in trust, to hold the 
same to the same uses as before ’limited until* after 
the said marriage, and then to the uses 'of the said 
George Venables Vernon for* life, without impeach-



ment of waste, remainder to the said Louisa Barbara 
for life, without impeachment of waste, and in the 
mean time to the* said Francis Earl of Guildford 
and Charles Montague, and their heirs, to pre
serve contingent remainders; and to perm it. the 
said<George during his life, and afterwards the said 
Louisa Barbara during her. life, to take the rents, 
&c . ; and after the decease of the survivor of them, 
to divers other uses for the benefit of their-issue; 
and in default of issue, to the use of the will of the 
said Louisa Barbara, and subject to the powers and 
limitations to be thereby directed and appointed ; 
and in the mean time to the use of the said Louisa 
Barbara,' her heirs and assigns, for ever.

Ill- the said deed was contained a leasing power in 
these words: “  Provided always, and it is hereby 
“  further declared and agreed, by and between the 
“ ■ said parties to these presents, that it shall and may 

be lawful to and * for the said George Venables 
Vernon the younger, and Louisa Barbara Mansel, 
his intended wife, from time to time, during their, 

“-.respective lives, when and as they shall respec- 
“  tively be in possession of or entitled to the per- 
“ rception of the rents and profits of the manors, 
“ •messuages, lands, hereditaments and premises, so 

limited to them for their respective * lives as afore
said, by indenture or indentures, under their re
spective hands and seals, attested by two or more 
credible witnesses, to demise, lease, or grant such 
part or parts of the said* manors, messuages, lands, 
tenements and hereditaments, or parts or shares 

“  of manors, ^messuages, lands, tenements, dieredita-
x 2
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1821. !“ ment‘s a n d  premises, whereof they shall be so 
“  respectively in possession or entitled to the per
c e p t io n  of. the rents and profits as aforesaid,. as 
“  now are leased for life or lives, or for years deter- 
“  minable on the dropping of a life or lives, to any 
“  person or persons, in possession or reversion, for 
“  one, two, or three lives, or for any number of 
“  years determinable on the .dropping of one, two, 
“  or three lives, so as there be not on any part or 
“  parcel of the same premises to be demised, leased* 
“  or granted respectively, for a life or lives, or for 
“  years determinable on the dropping of a life or 
“  lives as before mentioned, any greater estate or 
“  interest subsisting at any one time than what'will 
“  wear out or be determinable on the dropping of 
“ three lives, and so as on * every * such respective 
4< lease, demise, or grant for a life or lives, or ’ for 
“  years determinable on the dropping of a life or 

lives, there be reserved and made payabje during
“  the continuance of the' estates and interests there-

• # 1
“  by to be demised, leased, or granted respectively, 
•“  the. ancient and accustomed yearly rents, duties, 
.“  and services, or more, or as great or beneficial 
“  rents, duties and services, or more," as now are, or• I»
“  at the time of demising or granting the premises 
“  so to be demised, leased, or granted respectively, 
“  were reserved or made payable for or in Respect of 
“  the same premises respectively, or a just propor- 
“  tion of such ancient or the present reserved rents, 
“  duties, and services, or more; according to the* 9  , n 9  ' k » 0
“  value of the premises so to be demised, leased or 

granted • respectively (except heriots,/ which shall
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ON APPEALS AND WRITS OF ERROR.
“  or may be varied, or altered or compounded for, 1821.
“  according to tlie will and pleasure of the said©  L  m SMITH
“  George Venables Vernon the younger, and Louisa v.
“  Barbara Mansel), all such rents, duties, and ser- Land others.

“  vices respectively, to be incident to and go along
tC with the reversion and remainder of the same pre-
“  mises, expectant on-the determination of the said
“  respective demises, leases, and grants thereof, and

*

“ so as there be contained in every such lease a 
“  power' o f  re-entry fo r  nonpayment o f  the rent 
“  thereby to be reserved ; and so as the respective 
“  lessees to whom such lease or leases shall be made 
“  as aforesaid he not, by any express clause to be 
“  contained in any such leases respectively, freed 
“  from impeachment of waste ; and so as the said 
“  respective lessee or lessees, to whom any such 
“  lease or leases shall be made respectively as afore- 
“  said, doth and do seal and deliver a counterpart 
“  or counterparts of such lease or leases respec- 
“ tively : and also by indenture or indentures under 
“  their respective hands and seals, attested as afore- 
“  said, to demise, lease, or grant all or any of the 
“  said manors, messuages, lands, hereditaments and 
c< premises, and parts and shares of manors, mes- 
“  suages, lands, hereditaments and premises, or any 
*  of them, so limited to them the said George 
“  Venables Vernon the younger and Louisa Bar- 
“  bara Mansel, his intended wife, for their respec- 
“  tive lives as aforesaid, for any term or number of 
“  years absolute, not exceeding twenty-one years, 

f “  to take effect in possession, and not in reversion, or 
u by way of future interest,' so as upon every such

x o

%
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4 lease for an absolute term not exceeding twenty- 
4 one years there be reserved and made payable,
* during the continuance of such lease or leases, so 
4 much or as great and beneficial yearly and other 
4 rent and rents, and other services proportionably,
4 as now is and are therefore paid and yielded, or 
4 the best and most improved yearly rent and rents. 
4 that can be reasonably had or obtained for the 
4 same, without taking any fine, premium, or fore- 
4 gift, or any thing in the nature or in lieu thereof,
4 to be incident to and go.along with the reversion 
4 and remainder of the same premises expectant on

m

4 the determination of the said respective leases; and
4 so as the respective lessees, to whom such lease or
4 leases shall be made, be not, by any express clause,
4 to be contained in any of such leases respectively,
4 freed from impeachment of waste; and so as the
4 said respective lessee and lessees, to whom any
4 lease or leases shall be made respectively as afore-
‘ said, doth and do seal and deliver a counterpart or
4 counterparts of such lease or leases respectively ;
4 and so as in every such lease for any term of years
4 absolute respectively there be contained a clause
4 of re-entry, in case the rent or rents thereupon to
4 be reserved, be behind or unpaid by the space of
4 twenty-eight days after the times thereby respec-
4 tively appointed for payment thereof: And also
4 by indenture or indentures under their respective
4 hands and seals, attested as ♦ aforesaid, to demise,

%

4 lease, and grant all or any part of the lands, here- 
4 ditaments and premises so limited to them the 
4 said George Venables Vernon the younger, and

C A S E S  IN  T H E  H O U S E  O F L O R D S
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4- Louisa Barbara Mansel, his intended wife, for 
44 their respective lives as aforesaid,1 wherein or 
44 whereupon any mine or mines now is or are open;1 . J  1  EARL JE IlS L T
“  or wherein or whereon any person or persons shall aud others. 
44 be willing to open any mine or mines, sough-or 
44 soughs, or other thing or things whatsoever, which 
“  may be requisite and necessary for. the digging 

and getting of lead or copper ore, or any metal or 
44 mineral whatsoever, unto any person or persons, *
44 for any term or number of years not exceeding 
“  thirty-one years, to take effect in possession and 
44 not in.reversion, or by way of future interest; and 
44 so as upon every such lease for an absolute term,
44 not exceeding thirty-one years, there be reserved 

and made payable, during the continuance of such 
44 lease or leases, such part or share of the lead, cop- 
4l.per ore, coal, and other produce to be gotten from 
44 the said mines, or such yearly rent or income in 
44 respect thereof, as can reasonably be had or obtain- 
44 for the same, without taking any fine, premium or 

foregift, or any thing in thenatureor in lieu thereof,
44 to be incident to and go along with the reversion 
44 and remainder of the same premises expectant, on 
44 the determination of the said respective leases;
44 and so as the respective lessees to whom such lease 

* 44 or leases shall be, made, be not, by any express 
44 clause to be contained in any of such leases re- 
44 spectively, freed from impeachment o f waste, other 
44 than in the necessary and reasonable .winning or 
44 working thereof; and so. as the said respective 
44 lessee and lessees, to whom any lease or leases 
“ .shall be made respectively as aforesaid, doth and

x 4
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“  do seal and deliver a counterpart or counterparts 
“ of .such lease or leases respectively; and so as\ 
“  there be also inserted such proper and usual cove-" 
“  nants for. the effectually winning and working the 
“  saidi mines and smelting the ore, and doing all 
“  other proper and fnecessary acts, as are usually' 
“  inserted in leases of the like nature.”

The said , George .Venables Vernon after the 
said marriage became seised for life of the said pre
mises, and entitled to the receipt o f the rents, &c* p* 

Beforeitthe making the said deed of settlement,4 
and until the surrender hereafter mentioned, the; 
said premises were under lease for a term Aof years * 
determinable,on the lives of three persons, who diedi 
before<the n t h  day.of July mentioned in ithe dev -
claration..H>HH, • viu» i srjffr'f

■ On the. 5th September 1803,. the said George 
Venables Vernon being seised of the said premises 
as aforesaid,, and entitled to and (in receipt of the 
rents, &c.. by an indenture, of lease between (him 
(then Lord Vernon) of the one part, and Charles ‘ 
Smith (since deceased), and the said Henry Smith 
of the vOther part, in consideration of. the .sur
render of the said former lease, and of 105 /. paid 
to the said Lord Vernon by the said Charles and 
Henry Smith,k and of other matters in the said in
denture specified, let the said premises called Tahy-* 
Coba-Uchaf to the said Charles Smith and Henry 
Smith, ' their executors and administrators, for * 
ninety-nine years from the date o f the said inden- * 
ture, if  the said Charles Smith, Henry Smith, and’* 
John Smith, son of the said Charles, or either o f '

C A S E S  IN  T H E  H O U S E  O F  L O R D S  '
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them, should so long live, yielding therefore to the 1821.

said Lord Vernon, &c. the yearly rent of 2 /. at SM1XH
Michaelmas and Lady Day,' and one couple of fat ’ ^  JXRsr.Y 
capons on the first of January yearly, during the and others, 
term, or 1 s. 6 cl.9 in lieu, at the election of Lord 
Vernon, &c., also the heriots and services in the 
said indenture.specified. *

The- said indenture contains a covenant by the 
said lessees for the payment of a proportion of the 
said reserved rent, in case the term should deter-

0

mine between any of the days of payment by the 
death of the persons named in the said lease; also 
a covenant by the said lessees for the payment of 
the said yearly rent of 2/., and for the performance 
of the duties, heriots, suits, sendees, &c. at the 
times and in the manner limited and appointed in the 
said lease. And the said lease contains a proviso 
in these words : “  Provided always, that if  it ‘shall 
“  happenJat any time during the said estate- hereby*
“  granted, that the said yearly rent or sum o f  2/.T  ̂ '
“ ' andtevery or any o f  the duties,. services, reser-
“  vations and payments hereby reserved, or any > • *
“  part thereof, shall be behind, unpaid, or undone,

4  f  ,r. •

“  in part or in' all, by the space o f  fifteen days
• 9 •

“  next over or after'any or either of the days or
■ •

“  times whereat or whereupon the same ought to 
“  be paid, done, or performed as aforesaid, and no 
“  sufficient distress or distresses cam or may be had

• • 9 •

“  and taken upon the said premises, whereby the
» * 1 mw

“  same and all arrearages thereof, - if'an y  be, may 1 
“  be fully raised, levied, and paid, or if  the said’
“ ’ Charles Smith and Henry Smith, their executors.

4
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“  administrators or assigns, or undertenants, or any 
“  of them, shall suffer and leave the said premises, 

•“  or any part thereof, to continue in decay or un- 
“  repaired, by the space of six calendar months 
“  next after such view had, and notice given or left 
“  as aforesaid, or shall do or,commit, or*cause or 
“  suffer to be committed or done, any wilful waste, 
“  spoil,- or destruction in or upon the said premises, 
“  or any part thereof, or shall at any time during 
“  the said term grind any part of their corn or 
“  grain at any other mill than such mill so to be 
“  appointed by the said George Lord Vernon, his 
“  heirs or assigns, or such person or persons to whom 
“  the freehold or inheritance of the premises 'shall 
“  as aforesaid belong (the same being in repair and 
“  order to grind such corn and grain,) or if  the said 
“  Charles Smith and Henry Smith, their executors 
“  and administrators, or any or either of them, shall' 
“ at anytim e during the (estate hereby granted1 
“  give, grant, bargain, sell, assign, or otherwise de-« 
“  part with this present ^demise and lease, or with 
V their or either of their estate or interest hereinj 
“  without the license and consent of the said George 
“  Lord Vernon, his heirs or assigns, or of the per- 
“  son or persons to whom the freehold or inheritance 
“  of the premises shall as aforesaid belong, in writ- 
“  ing, under his or their hands thereunto.first had1 
“  and obtained, or if  any default shall be by them, 
“  the said Charles Smith and Henry Smith, their 
“  executors, administrators or assigns, made in the 
“  payment or performance of all or any of the re- 
“  servations, covenants, and agreements hereinbefore
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“  on their parts contained, that then and from 
“  thenceforth, in all or any or either of the said 
“  cases, it shall and may be lawful to and for' the 
“  said George Lord Vernon, his heirs and assigns, EAllLJERSEY

n  /  C J  '  n « \ / l  / v f  K a i < C

“  and the person and persons to whom the freehold 
“  or inheritance of the premises shall as aforesaid 
“  belong,- into and upon the said premises hereby 
“  demised, and into every part and' parcel thereof,
“  wholly to re-enter, and the. same to have, hold,
“ retain, possess, and enjoy, as in his and their 
“  former and proper estate, against the said Charles 
“  Smith and Henry Smith, their executors, admi- 
“  nistratorsior assigns, these presents, or any thing 
“  herein contained to the contrary thereof in anywise 
“  notwithstanding.”

The said lease does not contain any other than 
the above-recited power of re-ently for non-payment 
of the rent reserved. The said Charles Smith.and 
Henry Smith executed and delivered a counterpart 
of the said lease.  ̂ . j «

The rents, duties, reservations and payments re
served by the said indenture, and secured * by the 
render, covenants, and power ofW re-entry therein 
contained, at the time of making the said indenture, 
were ancient and accustomed, and then were as great 
and beneficial as any which at the time of making 
the deed of 2d July 1757, or at any'time there
after, previous to making the said indenture of 5th 
September 1803, w erer or had been reserved, in 
respect of the said premises demised by the said 
indenture, !-

The premises demised by the said indenture, and

1

«
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the premised*mentioned in the1 said declaration, are
the same. £* J *• • *

‘ The usual and accustomed form of leases of the
• p •

estate, contained in the said settlement of 2d July
1757, for lives, or years determinable on lives, as

« ^
well prior as subsequent to that settlement,u was, 
with a conditional proviso of re-entry, similar to 
that in the said indenture of 5th September 1803.
» A ll the rents, duties and services reserved by*the 

said indenture, which accrued in the lifetime of 
Lord Vernon, have been discharged and performed; 
and the said Henry Smith has been ready to pay 
and perform all things that would have* accrued to 
this time, supposing, the said indenture to have con
tinued in force and undetermined. ' 5 ^.

* The said Charles Smith died on the 1st January
1813 ; the said Henry Smith and John Smith are 
stilldiving. ,!O * |
* The said Louisa Barbara, by virtue of'"the said 
powers to her granted, made her will, dated’°5th 
August 1783, duly attested, signed and published, 
and thereby devised the said premises, subject to. the 
estate for life of her said husband therein,’ unto 
Thomas Earl of Clarendon for life,f remaindered
William'Augustus Henry yilliers,“ afterwards W il
liam Augustus Henry Villiers Mansel/ second son of 
George Bussey Villiers Earl of Jersey, and his heirs!, * 

The said Louisa BarbaraMied 'on the 1st January 
1 7 8G without issue, Jand without altering her said 
will̂  as to* the' said" devise of the said premises.' ^1

' The said E?irl of Clarendon died on the 1st Ja-
r  » » • ♦  « . •  •

nuary 1787, whereupon the said William Augustus
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Henry Villiers was seised in fee of the said re-1 ‘ ,1821. 
mainder, subject to the said life-estate of the said

7  *  SMITH
Lord Vernon. v.

t \  * *| i i  1  . i o  EARL JERSE X

By indentures of lease and release, the former and otiiers; 
bearing date the 4th January 1812, and the latter 
the 6th January 1812, the said William Augustus 
Henry Villiers, being so seised of the said remainder 
as aforesaid, conveyed the same, to George Earl of 
Jersey, Edward Ellice, and Alexander Murray, who 
thereupon were seised of the-.said last-mentioned
remainders.*

„Lord. Vernon afterwards, and* before the 1 ith ofV. f  * 7  • • - ■ - * — ■
July,4 the day mentioned in the declaration, 0died, 
whereupon the said George Earl of'Jersey,' Edward 
Ellice, and Alexander Murray, were seised in fee 
of the said premises. .

The special verdict then finds the leases by the 
said George Earl of Jersey, Edward Ellice, and 
Alexander*Murray, the lessors of the plaintiff, in 
support of thejseveral demises irij the first and se
cond, counts of the declaration mentioned, also the

i ; 4 t -j • '
entries and ousters as in the declaration mentioned,

j  t »

and concludes in the usual form, referring the mat-•i U*. .* • o  •
ters to the court. 1 lf- ,frr nr

:̂i This special verdict: was^argued before, the,,judges 
of the Court of K ing’s Bench, at Serjeant’s Inn, at 
the .sittings holden there,.before Michaelmas .-Term 
1816, and in the ensuing termjdie Court pronounced 
their judgment for the defendant.^

From this judgment the plaintiffs brought their 
writ of error into the Exchequer Chamber, where

r) * 5 Maule and Selwyn, p. 4.67. * 1
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the case was twice argued, and four of the Judges 
of that court being of opinion for: a reversal, and 
three for an affirmance of the judgment of the Court 
of King’ s • Bench, that judgment was reversed ac
cordingly*. From that judgment of reversal the 
original defendant brought a writ of error return
able in parliament, praying that the1 judgment of re
versal might be reversed.

C A S E S  IN T H E  H O U S E  O F - L O R D S  *

-

r • For the plaintiff in error : 1 • ^
ist. The intention of the donor o f a power is to 

be collected from the whole of the deed whereby that 
power is created ; from'the plan and design of it as 
well as the words, and also from the circumstances 
of the property which< is by him subjected to the 
operations of that' power ; and in the construction 
bJfu the particular instrument executed under such 
power, the law will expound it with an inclination 
to preserve rather than to destroy the instrument, 
“  ut res magis valeat quam p erea t;”  “  It is 
the office of a judge to preserve, not to destroy an
estate.”  f  '■-*

2d. \Thennly objection raised to the lease under 
.which the plaintiff in error holds is, that‘the proviso 
for. re-entry therein contained is not such< as is, re
quired by the leasing power under which it iwas 
granted by Lord Vernon, as not being absolute, un
conditional, and capable of being’enforced instanter 
upon every default of payment of rent, i on the very 
day on which such default takes place but the words

* i
* 1 Bing, and Brod. p. 97 ; 3 Moore, p. 33$. 
t  See Cot h r  v. Merrick, Hardr. 93, per Parker,1 Baron.

*



of the power do riot require a proviso for re-entry 
absolute, unconditional, and capable of being enforced 
instanter, such words being only “  so as there be cori- 
“  tained, in every such lease a.power of re-entry for 
“  noripayment o f rent.”  It is undoubtedly a condition 
precedent to the due execution o f1 the leasing power, 
that there should be reserved ini all leases granted 
under such'power “  a power of re-entry Tor non- 
“  payment of ren t; ”  but in what terms that power 
of re-entry is to be reserved the settlemerit is wholly 
silent, and the argument for the Defendant in error 
is, that from the non-expression of -any terms in 
which that proviso is to be framed, it necessarily 
results that the comprehensive expression, “  a power 

 ̂ of re-entry”  (which cdmprehends and includes 
every proviso of re-entry adapted to the object for 
which it is required,) must be narrowed to one par
ticular proviso for re-entry, absolute, unconditional, 
and capable of being enforced instanter upon 
every default. But* the expression “  a power 
“  o f re-entry”  is im  description^ of the particular 
form, though it is of the general object o f the 
condition to be introduced into the lease, and 
the language of the leasing power us fully satisfied 
by a proviso for re-entry such as is contained 
in the lease now sought to rbe set aside by > Lord 
Jersey, which,'though not an absolute/ unconditional 
proviso, and capable of being enforced instanter upon 
every default, is nevertheless»“  a power of re-entry,”  
sufficient for. the object for which it was required,'such* 
as was in use upon the estate to which tjie leasing' 
power applies at the time when it was created, and 
such' as the general term used in the leasing power,
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so far from either expressly or impliedly disapprov
ing, seems advisedly to sanction, especially, when it 
is recollected that in a subsequent part of the, same 
leasing power, as applicable to the rack-rent estates, 
the donor of the power omits the general and larger 
term, “ a* power of re-entry for ‘non-payment of 

rent,5’ and* specifically chalks out,the very power 
to be introduced into such leases, .viz. u a clause of 
“  re-entry, in-.case the rent to be reservedibe behind 
”  .or unpaid by the space of twenty-eight days after 

•“  the.times thereby respectively appointed for:pay- 
ment thereof.”  Thus, in this latter case,1; where'9

large rents were to be secured, defining the extent 
of indulgence to the tenant, and furnishing tlie'very 
clause to be introduced, as contra-distinguished from 
the more general. and, comprehensive . expression 
previously used,tviz.-  a power of re-entry for non
-paym ent of rent.” .’ C a n jt  be successfully con
tended that this expression conveys a ► perfect idea 
to.the mind o f the nature and form of the power of 
re:entr_y required ? . It points out,-indeed, distinctly 
the. wish of those, who framed the' settlement that 
there should be some power of re-entry in all leases 
of. this description, but not the precise terms in 
which such power shall be reserved.,. Had the 
power required a covenant on the part of the lessee 
to. build-a house upon the premises, it would still 
have^beeu a question what house? and a lease stipu* 
lating for the building a house, of given dimensions^ 
and within a prescribed'time, must have been judged* 
of i by the law as a reasonable or unreasonable com-*; 
pliance .with .the condition. ’

. C A S E S  IN  T H E  M O U S E  O F  L O R D S

^ 3d; If the language of the leasing povyer has been

s
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literally attended to in the lease executed under such 
power, the next consideration will be, whether the 
spirit also is preserved; or whether there be any 
thing in the plan and design of such leasing power, 
and the circumstances of the property to be leased, 
which, by * disclosing a different intention in the 
donor of the power from, that which occurs on the 
mere reading of the words themselves, thereby im
poses a different construction upon such words. The 
leases under-the power are o f three sorts, first, 
leases for lives, or determinable on lives, which are 
renewable on fines, and where the rents reserved are 
nominal: secondly, leases-for years, where, a rack- 
rent is reserved : and thirdly, mining-leases, in which 
no reservation of a power of re-entry is required. 
The lease in question is of the first sort, and the 
proviso therefore for re-entry rather introduced with 
a view of enforcing regular acknowledgment of the 
tenancy, than of securing a succession o f large pay
ments at stated periods. It is not*improbable, there-

*

fore, with such an object, that some discretion should
be left to, the person by whom the power, was to >be

* — _ _

executed as to the form of the proviso. I f  the words 
o f the leasing power allow such discretion, is there 
any reason on which its exclusion' can be * founded ? 
Is the security o f  the nominal rents endangered by
it ? A re  the acknowledgments of a subsisting ten
ancy Jess likely to be regular in a case where the pro
perty o f the tenant, i f  hazarded * by irregularity,s is

f >
hazarded to so great an extent as that of the loss of 
a valuable lease for lives held under a nominal rent, 
than where it consists only of a short term at a rack- 
rent ? On the contrary,- considering that two objects
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must have been present to the mind of the framer of 
the leasing pow er: first, the securing the rents to 
those who were to benefit by them ; second, the pre
servation of the estate in good condition when the 
lease determined: has not the language of the power 
been designedly varied, when directing the reserva
tion of the right of re-entry in the two sets of leases ? 
In the leases for lives, .where a small proportion of 
the annual .value is to be paid in the shape of rent, 
and where a distress might he resorted to \yithout 
injury to the estate, a mere reservation of the right 
of re-entry is required, in such manner and form as 
should be found discreet and beneficial, and adapted 
to the object in view ; but in the rack-rent leases a 
precise and well defined clause of re-entry is pointed 
out, because the interest of both tenant, for life.and
remainder-man is materially consulted in the reserved 
power of re-possessing themselves of land for which 
the lessee is not able to pay the rack-rent within 
twenty-eight days from the time of its becoming.due,* 
and where a distress taken for such rent, if  resorted 
to, would probably not secure the rent, but certainly
injure the cultivation of the estate,

4th. I f  the literal language of the condition be not 
violated, and there be nothing in the, spirit o f the 
leasing power giving a meaning beyond the words 
used, the principle which has hitherto governed in 
cases of this kind must govern in this case, which is* 
that where a special clause of re-entry is prescribed 
by the power, that clause cannot be departed from, 
even in trivial circumstances, without defeating the 
lease made under the ppwer $ the donor of the. power 
being in this respect the legislator, and having a

♦



right to impose any condition precedent he pleases, 
provided it be not inconsistent with law, and which, 
when once plainly expressed by him, is not subject 
to any examination of its reasonableness or unreason
ableness. But if  no special clause be furnished by 
him, but merely a direction given that certain leases 
shall contain “  a power of re-entry,” then i f  a clause 
reserving the right of re-entry be inserted, the will 
and direction o f the legislator is complied with, unless 
the power be executed in a fraudulent or illusory 
mariner, Which neither law nor equity would hold 
to be any compliance at all. Such is the true re- 
suit of Coxe v. D ay*, explained as that case is by 
the subsequent decision in this case, when in the
Court of K ing’s Bench, of two of the same learned • —
Judges who signed the certificate* in Coxe v. D a y\  
for in that case the power having prescribed a 
particular clause, that is, in the event of the rent 
being behind a specified number of days, those 
learned Judges held a proviso for re-entry, which 
added terms riot used in the particular clause pre- 
scribed by the power^to have vitiated the lease. But 
in this case the settlement only requiring “  a power 
“  o f re-entry for non-payment o f rent,” and the 
lease containing the clause of re-entry in question, 
they considered the words of the power to have been 
complied with, such compliance being not only 
literal, but not impeachable on the ground o f any 
fraud or contrivance, and, on the contrary, fair. and 
reasonable. .

5th. In considering whether the lease be bad on 
the ground o f any excess in the indulgence given tS
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the tenant, where the power, as - in this .case, pre
scribes no precise clause of rerentry, it is most ma
terial to ascertain, what was the indulgence granted 
in leases of this estate prior and subsequent to the 
settlement creating this power. . Nonsuch inquiry, 
it may be safely conceded, can be admitted where 
the precise clause is prescribed by the power ; but 
where the power is silent as to the particular nature 
of the condition, if  it follows from thence that some 
discretion is to be exercised by him who executes 
the power in framing the condition, * the discretion 
heretofore sanctioned by the donor of.the power, 
who if she had spoken, m ust, have been obeyed, 
is fit .evidence to guide the judgment where she has 
been silent. It seems difficult to maintain. by ar
gument, that, where, ‘ by the terms; of the .condi
tion, reference is, made to prior leases impliedly, 
as where “  ancient” or “  accustomed rents, or rents 
“  as beneficial'as the ancient rents,” are spoken of, 
such evidence is not admissible to ascertain ^either 
the propriety of the new rents as compared with the 
old rents in amount, or the propriety of the mode in 
which they are reserved jor secured as compared with 
the ancient mode of reserving or securing them. 
But it is said, there is no implied reference in the 
very words directing the reservation of the power of 
re-entry. I f  however the words “  a .power of r̂e ,̂ 
“  entry for non-payment of rent ” .embrace every 
power of re-entry, .properly so called, then-jsome 
assistance is necessary to ascertain-what particular 
power of re-entry should be, introduced, andrnone 
better can be had than that which theleases prior 
and subsequent to the settlement furnish, as directing

\
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'on appeals and writs of error.
the will of her whose will alone is to be consulted on 
the occasion : and though it is clear that h er will o f 
to-day cannot be contradicted by her will of yester
day or to-morrow, yet it is equally clear that those 
who contend that such will must be the sole guide, 
must be content to find it elsewhere if  they cannot 
find it in the power itself. For however general the 
power in its terms, it seems not more repugnant to 
reason to contend that the execution thereof is 
thereby left absolutely to the tenant for life, since 
that would destroy the condition "altogether, than to 
contend that the very generality of the words con
fines its execution to one, and one only form of pro
viso for re-entry, and that of the narrowest and most 
limited form. But upon sound reasoning it must 
be conceded, that in such case th ef limit to the ex
ercise of discretion by the tenant for life must be

\

sought for, either(in the arbitrary rules of law, or in 
such facts as are fit to regulate the decision of the 
law ; and as in the same power, for a different ob
ject, viz. the reservation of the rent, the 'settler, has 
himself impliedly referred to former leases, why*may 
he not be’ considered also, in this particular, as refer
ring* to former leases,- and therefore framing the 
power in general terms ? Either that must be the 
conclusion, or some more unsatisfactory source of 
evidence must be introduced, or there must be no 
limit to the discretion of the tenant for life, or the 
power must be narrowed to something less than its 
terms *by some supposed will of the settler, not evi
denced either by his words or his acts. The evidence 
therefore admitted at the trial was properly admitted;
y u  i  “ib , : e a  * i a  tu .̂ y  3  - - * ' ̂
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and the result drawn by the jury a matter of much 
weight in the consideration o f this case.

6th. I f  the terms of the power be such as to leave 
the terms of the proviso unfettered by positive direc
tion, there seems little reason to quarrel with the 
extent of the indulgence, in point of time, granted 
to the lessee; and such has been the concession 
throughout the argument of this case. Much more 
fault has been found with the latter qualification of 
the proviso, by those who have argued for the de
fendant in error, viz. with that part which restrains 
the right of re-entry to the case where no sufficient 
distress or. distresses may be had or taken upon the 
premises. The reasonableness o f this * qualification, 
as applied to the particular rents reserved in these 
leases, and the nature of the property leased, has 
been already pointed o u t: in addition however it. is 
to be observed, that the statute law has not * oqly 
spoken the. same language, but it may be doubted 
whether it has not restricted all lessors, from, exer^ 
cising any, rights of re-entry, not guarded by this 

. reasonable qualification. The 4th Geo. II. ch. 28. s. 2, 
provides, that, as often as .it shall happeat,“  that one 

half years rent shall be.in  arrear,” the lessor 
shall and may ”  without any formal demand or 

re-entry, serve a. declaration in ejectment for the 
recovery of the premises; and in case of judgment, 
against'the casual ejector, if  it<shalL be made appear 
to the court that half a year’s rent was due before 
the.declaration was served, “  and that no sufficient,,

j

“  distress was to be found on the demised premises,” 
and that the lessor liad power to re-enter, then, he

C A S E S  I N  T H E  H O U S E  O F  L O R D S
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shall be entitled to judgment and possession. It 
then proceeds to bar all relief against such judgments, 
except on payment of such rent and arrears, toge
ther with full costs, within six months. The interests 
o f the lessor and the lessee are by this statute equally 
provided for : the former is relieved from the for
malities of the old common-law entry ; the latter is 
protected against the forfeiture o f his interest, in 
case there be sufficient to satisfy the rent by way of 
distress upon the premises. The Legislature has thus 
recognized the reasonableness o f a'provision prevent
ing forfeiture, where there is a sufficient distress, and 
so far affords a strong argument in favour of the 
clause for re-entry contained in the lease now under 
consideration. But has it not gone farther ? Do not 
the words speak imperatively that no re-entry shall 
be enforced where there is such sufficiency of dis
tress? The language of the 8th and 9th W . III., 
respecting the breaches to be assigned upon bonds, 
is riot so. strong ; for there the Legislature only says 
the plaintiff “  m ay” assign as many breaches as he 
shall think fit upon the bond, giving the defendant 
the'opportunity of paying the money into court after 
judgment and before execution. But the courts of 
law have construed thus statute as imperative upon 
the/ plaintiff to do what he is there told he 
iC may** d o ;1 whereas"'in the 4 Geo. It, the lan- 
guage is “  shall and m ay1: ”  arid as,in both statutes"

* . w

the'object is the same,' viz. to 4 relieve the subject’ 
from the necessity o f  seeking the aid of a court* o f 
equity against the technical difficulties of the com
mon law, why should not this equitable provision in

y  4
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CASES IN THE HOUSE OF LORDS
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each statute be construed to be a compulsory provi-1 
sion, and especially in the statute of Geo. II. where it 
is introduced with the words iC shall and may ?” I f  it 
be a compulsory provision, applicable to all cases of 
re-entry, and not confined to cases of re-entry under 
that statute, then the clause in question conforms 
itself to the law, and no m ore: if  it be applicable only 
to cases under the statute, then, by analogy thereto, 
this leasing power is reasonably executed, .being quali- 1 
fied in its execution by what the law of the land has 
deemed reasonable, and being v from u the terms in 
which it is penned open to such qualification. *

For the Defendants in E rror: ■ ),
1 st. The leasing power in the marriage settlement

%

of 17,57 (a power granted by a person having the ab
solute dominion of the fee to a ’ purchaser of a life-£ 
estate), expressly requires that the leases shall contain1' 
“  a power of re-entry for non-payment of the rent

’ 1

“  thereby to, be reserved,”  which makes it necessary, 
that ^the right to re-enter should attach immedi-*D
ately on the rent t being unpaid ; whereas the* lease 
under which the Defendant, in the ejectment claims, 
postpones the right of re-entry foro fifteen0 days j 
after the. day of payment, thus depriving the re
versioner of a wpart ofi,that benefit which by the 
condition annexed* to*) the leasing power was in
tended to .be secured to him. Ifnsuch^ postpone
ment be allowed for . 15 days, ■ why* may it toot be
allowed for .30, 40, 100, or any other.number of [

• «

days so, great, as *to make the power of re-entry 
nearly.or quite unavailing ? .Where is the line to be
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drawn ? Xf it be allowable to deprive the reversioner 
o f any part of that right of re-entry which the 
creator of the leasing power says he shall have, of 
what part may he be deprived ? O nly two lines 
can be drawn, either the tenant for life is obliged 
to reserve the whole right of re-entry, or no part of 
it. * And as the latter rule cannot be supported, it 
follows, that the right of re-entry in the lease should 
be fully commensurate with that required by the 
leasing power, and that this lease is ‘ void as an 
execution of that power.'■

2d. Thedease in question is liable to the further 
objection, that the leasing power requires that the 
lease shall contain “  a power of re-entry fo r  non
-paym ent o f'th e  rent thereby to be reserved,”  
whereas the lease contains no such power, but only 
gives the lord »a right to re-enter for the absence 
of distress for rent unpaid. The meaning of the 
words ̂ of the leasing power is perfectly plain and 
unequivocal; “ a power o f re-entry,” means some
thing enabling a man to re-enter, and “  a power of 
u re-entry for the non-payment of the rent”  sig
nifies something enabling a man to 're-enter on the 
occasion, or for the cause o f non-payment oft rent j 
now the lease in question-certainly does not enable 
the reversioner to re-enter on such'occasion, -or *fbr 
such 5cause; inasmuch as the whole *rent for any- 
number of years m aybe unpaid, and yet he may not 
be enabled to re-enter. In the case of Coxe v. D a y *, 
this point was expressly decided.

3d. It is said,^ in support o f the lease, that the
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creator of the power has used very general lan
guage, that a power is required, without saying 
what power; and that the power of re-entry in this
lease is sufficient, because it is a reasonable power,

0

and was usual on the estate. It is true, the language 
of the leasing power is general, so general, that 
only one quality is specified, which the power of 
re-entry is required to have, that it should be fo r  
non-payment o f  ren t; but the creator of the power 
having exacted this one condition only, is certainly 
no reason why a compliance with that condition 
should be dispensed with. The leasing power re
quires that the power of re-entry should be fo r  
non-payment o f  rent, and it does not require that’ 
it should be usual or reasonable ; why then should 
tlie leasing power be so construed as to dispense 
with the'former condition, which by its termsv is 
annexed to its execution, and to exact a compliance 
with the latter which is not so annexed'.1 Besides, 
it is mot found that this conditional clause of re-entry 
is reasonable, or that it is usual generally; it1 is only 
found to be usual on the estate, which is not only 
not the same thing as usual‘generally or reasonable,r 
but may be the’ direct contrary: The generality of
the word a; (relied on in support of thodease) must
certainly exclude a reference to any particular class 
of'clauses of re-entry, such as those on* this estate* 

' nothing* can be more, opposite to a general * wbrd 
than a word o f  referenced I f  this leasing power 
be construed to require the power of re-entry usual 
in cases o f the1 lands comprehended in the settle
ment, although in this particular case this construc
tion will operate to the advantage of the lessee, yet



it may in other cases be productive of the greatest 
inconvenience to him. Suppose a lease under a 
power, in the terms o f this leasing power, to be on 
the face of it conformable to the power, yet if  this 
construction prevail, the reversioner will have a right 
to avoid* the lease, i f  he can show that the clause of 
re-entry, is different from that which is usual on the 
estate comprehended' in the leasing power. The 
inconvenience to. both parties will be extreme, if  a 
lessee: cannot be sure that he has a valid lease, by 
comparing his lease with the power, without inspect
ing all the leases, formerly granted of lands within 
the same estate. It is submitted^ that what the 
creator of. a power has required, must be done for 
this one reason, of itself sufficient, that it is re
quired, and that it is a much safer rule* to adhere to 
that condition which is expressly annexed to the 
execution! of a power by one who has* all the circum
stances, of the property before him, and who has the- 
right to enlarge, or narrow the* power to any degree, 
than to substitute for what he >has exacted something 
which it may be conjectured he ought to have 
exacted, but has not.

’ 4th., T h e; power o f re-entry in the lease is not 
only different, from that required by the leasing 
power, but much Jess beneficial to thereversioner. 
Under an absolute power of re-entry, the reversioner 
would-be entitled to succeed in an ejectment, on' 
proving the rent in arrear, a demand made, and the 
execution of the counterpart of the lease by* the 
Defendant. Under a power to re-enter' on failure 
of distress, it would bemecessary for him to prove that 
he had searched every part of the premises demised,
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and that.no distress w as‘to be found*, a matter 
of extreme difficulty, where the rent is small and the 
premises extensive, A  conditional clause of re-entry, 
which m aybe an adequate remedy in , the case of 
high rents and lands of small extent, becomes quite 
insufficient when the rent is small, as is usually the 
case with ancient rents,- and the lands demised^of 
considerable extent. And as the absolute power 
of re-entry becomes, the more necessary for the lord, 
im case of small rents for large property, so it be
comes the less inconvenient for theitenant, who 
might have some difficulty, and expect'some indul
gence toraise a large sum, but can have none in 
being . ready , with a small one. It is indeedil uni
versally true, that iri order to secure a small demand* 
the remedy should, be more summary and less ex
pensive than* is requisite to enforce a large 1 one. ir v 
.' 5th. The finding of the Jury, that themsual and 

accustomed form . of leases of the estate contained 
in the' marriage settlement was with a conditional 
proviso; of re-entry, i ought not .tonbe taken into
consideration in deciding, this case. The words of 
the leasing power are “  a power of re-entry for 
u non-payment of the, rent thereby*to be reserved 

jthey contain no reference to the former practice o f 
leasing the estate, nor is there any fact stated on 
the1! special verdict which raises any ambiguity in 
them ; and a provision contained in a written in
strument may t,not be explained or construed by any 
extrinsic * matter, except in two .• cases j jfirst,i when 
the-provision refers to extrinsic^ matter; secondly, 
when its terms ’ contain a latent ambiguity, that is,

!fr» —  ^ fc -rr .  t s H O f .  t -*J ‘S l f l .Ĉ.‘ » ' I-

H 1)1 *jf

nof* ’Rees v. .King) Forrest. Exch. 19. l Vn .mo
* . .  ‘ A . '- i  . i t  <J .
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when, in consequence of some matter of fact shown 
by evidence, it appears that the language of the in
strument has more meanings than one, neither of 
which is the case with the clause in question.

6th. Even supposing the former practice on the 
estate might legally be taken into consideration, it 
is far from affording any inference favourable to the 
lease in question. It is not found that the former 
leases were granted under similar powers. There 
is nothing t o 5 show that the creator of the power 
was note dissatisfied-with the former clauses of re
entry, and did not . insert the provision in question* 
for the veryi purpose fof< introducing a new one, 
which might well be, for the reasons stated above.- 
And this is the more probable/ because the leasing 
power, in several instances, expressly refers \to the 
former practice on the estate, where it was intended 
that the tenant for life should^be guided by it ;  
there is no such reference in the'clause relating to 
powers of re-entry; the inference is,°that the prac
tice was not intended to prevail ? with respect Ho 
powers ofre-entry^o sir— - i; :. .
oi y.,ii .. j - iowoq gtmfijl

For the Plaintiffs i a  Error, the Attorney g en era l
and M r v Puller, j.i aior*',-.
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M r. M aule* . -
«4 ~

S *

v In the course o f the argument1 the L o rd  Chan- 
cellor observed, that if  the settlement had said there
should be “  a reasonable power of re-entry,” some-

1 A * »r *f ;< ■** »■: j w; O-1 '
* The arguments and.authorities cited are all noticed in the 

opinions delivered by the Judges and the Lords in moving 
judgment. The argument in detail is therefore omitted.
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body must have judged, in the first instance, what 
was reasonable in that respect; and lie added, that 
in his experience he had never seen a settlement 
which directed any thing as to the number of days 
allowed for rent to be left in arrear; and that as to 
leases granted under powers in such settlements he 
had never seen any which did not contain some 
allowance of days.

After the argument, the L ord  Chancellor. pro: 
posed the following question for the opinion of the 
Judges:

Whether, having due regard to the true intent 
and meaning of the indenture of the 2d July 1757, 
according ' to the legal construction of the several 
parts of that indenture ’ as stated in the' special 
verdict, and having also due regard to the legal 
effect o f all ;the facts and circumstances found by 
the special verdict, the demise of the 5th September 
1803, as the same is stated in the special verdict,*is 
for any and what reasons invalid ?

There being a difference of (opinion, the twelve 
Judges, in answering this question, delivered their 
opinions seriatim•

-  -

Richardson, J.— After having shortly stated the
case, the proceedings, and the question • put to the
_ • 4 ^

Judges, proceeded thus:
I am of opinion that the lease of 1803 is invalid, 

because I  think it is not made in conformity with the 
leasing power contained in the indenture of 1757.

T he leasing power for that class of leases, of 
which the lease in question is one, requires that 
“  there be contained in every such lease a power of

C A S E S  IN  T H E  H O U S E  O F  L O R D S



“  re-entry for non-payment of the rent thereby to 
be reserved z”  and the question resolves itself into 
this,— what is the true construction of these words?

In order to decide this, I must first consider, 
whether the words themselves import and convey 
any distinct meaning: and I think they d o ; I think 
they mean, that the lessor should have power to 
re-enter i f  the rent reserved should not be paid 
according to the reservation.

One test, and,- I  think, a fair one, whether such 
meaning is conveyed by the words of this power, 
would be to insert in a lease a proviso for re-entry, 
expressed as nearly as possible in the very words of 
the power itself, and then to consider what construc
tion a proviso so expressed would require, and 
whether the meaning would be sufficiently distinct 
to be capable of being enforced by a court of justice.

Suppose, then, in the lease of 1803, it had been 
provided, that it should be lawful for the lessor or 
person entitled to the rent, “  to re-enter for non
payment of the rent hereby reserved.”  * In that 
case would the person entitled to the rent have been 
empowered to re-enter if  the rent had not been 
paid on the days of reservation ? It seems to me, 
that he would have been so empowered; and that 
without any delay or condition other than the pre
vious demand required by the common law : for all 
that he would be bound to prove, in order to justify 
and enforce his re-entry, would be, that there was 
a non-payment on demand of the rent reserved' by 
the lease.

I f  this be so, it seems to me to prove that the 
necessity of waiting fifteen days, and the necessity

O N  A P P E A L S  A N D  W R I T S  O F  E R R O R .
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of proving a deficiency of distress on the premises 
imposed.by the proviso actually contained in .the 
lease of 1803, are conditions not warranted by the 
leasing power.'

It has been said, that the leasing power requires 
only “  a power of re-entry,”  much stress having 
been laid on the indefinite effect of the article “  a ;V 
and it. has been further said, that, though such

0 ^  t

power of re-entry is to be “ .for non-payment of the 
“  rent,” yet, that the words “ Jor non-payment”  are 
not equivalent, to “  on , non-payment,5’ but only 
point at the purpose or object of the power of 
re-entry, namely, that of securing the payment of. 
the,rent-. . / - ■

It appears to my mind, however, that, although , 
the article “  a ”  be indefinite, yet it cannot, in just 
construction, extend ah indefinite meaning to the
subsequent words, .if  they sufficiently import {as

_ •

I .think I have shown they do) a distinct and definite 
meaning. In this, sentence, the .word ’ ’ seems 
to me neither to add to nor to qualify the meaning; 
but, that the meaning would have been the same, 
i f  that word. had. been wholly, omitted, and the 
sentence had stood thus, “ so as there be contained 
“  in every such lease power of re-entry for non- . 
payment of the rent thereby to be reserved.”  And, 
as to the observations made. on. the meaning of the 
words “  for non-payment of the rent;”  although it 
is true, that the word “  fo r  ”  does often import the. 
purpose or object, (and so.it might here, i f  the words 
had been “  a power of re-entry fo r  payment of, the 
rent f ’̂ yet the same word “  for,!’ as. often imports 
the cause or occasion of that .which is predicated ;

%
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and such I think is its import here, where the words 
are “  a power of re-entry for non-payment of the'
“  rent,’ ’ meaning on occasion of the wow-payment.

I f  the words of this leasing power import, as and others. 

I'conceive they do,* by themselves, a distinct and 
• definite meaning, I think it follows, that the fact 
stated in the special verdict respecting the usual and 
accustomed form- of leases of the estate mentioned 
in the marriage settlement can have no legal effect 

. on the construction to be put on these words. Such 
evidence, I conceive, is never admissible in the con
struction of a written instrument, unless the words

0

ofitlie instrument itself import a reference to some
thing extrinsic, or unless the words involve someo 7 »
latent ambiguity, that is, an ambiguity not appearing 
on perusal of the instrument itself, bu t which* be
comes apparent on applying its provisions to the 
subject matter. The words of this leasing power, in 
that part which respects the clause of re-entry, seem 
to me to involve no latent ambiguity, nor to import 
any reference to any thing extrinsic ; although" some 
former parts o f the same leasing power do import 
such reference, namely when it is required, that the 
lands to be leased for lives should &b e 'such lands 
as were in lease for lives at the time of making, 
the settlement,r and that the rents to be reserved 
should be the ancient rents, or rents as great and 
beneficial. * f d.

I  admit that a court is bound to look at every ̂ 
part of a written instrument, in order to ascertain 
the meaningrof the parties in a particular part. But 
I  think it by no means follows, because this settle* 

v o l . in . - v  z
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l8al> , ment, in respect of the rack-rent leases* expresses 
smith that the tenant is to be allowed twenty-eight days

v- for payment, that therefore it was intended, inEARL JERSEY r  J  # * . . .
mid others, respect of the leases for lives, to. give & similar or

any allowance of time, which is not only not ex
pressed, but which appears to me to be at variance 
with what is. expressed.

Supposing, however, it were possible on this
ground to get rid of the objection made against the
lease of 18.0,3, m respect of the allowance of fifteen
days; another and still more, decisive objection

' remains, namely, that this lease fetters and confines
the power of re-entry to such cases only where
there is a want of sufficient distress; a condition
which appears to me, to be equally inconsistent with
th e . power applicable to leases for rack-rent, and to
that which is applicable to leases for lives. >

The case of Cooce v. Day *, which I think was
rightly .decided, appears to me to be in point, and
I cannot draw any distinction which is satisfactory
to my own mind from the circumstance that the

#

leasing power there allowed a period of twenty-one 
days for payment; whereas the leasing power now 
under consideration as to the leases for lives, ex
presses no such allowance. It is true, that in .Cooce 
v. Day , the case of Hotley v. Scot j~, does not appear
to. have been cited ; and it seems that in the last-

« *
mentioned case a similar objection taken to a lease 
granted under a power was over-ruled by the Court

'■ f
* 13 East, 118.

Lofft, 316. S. C. Mr. Butlers MS., see note (a), p. 331.
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of K ing’s B en ch : on what ground* the Court pro- 1821.

ceeded we are not apprized, and being obliged now to SMITH
make an election between the two authorities I must l’*'  .  EARL JERSEY
express my concurrence with that of Cooes v. D a y . and others,

It has been suggested, that the statute of 4 G , 2. 
c. 28, though professedly made for the benefit of 
landlords, does in effect take away their right of 
re-entry at common law, and confine them in all 
cases to the statutable remedy thereby given, which 
remedy can never be exercised without proof that 
no sufficient distress was to be found on the demised 
premises countervailing the arrears then due. A nd 
I think it must be admitted, that such a construction 
o f the statute, if  it be the true construction, furnishes 
a sufficient answer to the second objection made to 
the lease of 1803 ; for in that case the lease, has 
only expressed that which, whether expressed in the 
lease or not, the statute law has provided.

But I cannot think that this is the true construc
tion of the statute. The object of the statute, as 
appears to me, both from the recital and the, enact
ments, was to relieve landlords from certain incon
veniences to which they were subject by the law as 
it then stood, and to give them certain remedies to 
which they were not before entitled; but not to 
deprive them of any remedies or rights to which 
they were already entitled by law. It contains no 
negative or prohibitory words, which I think would 
obviously have, been inserted if  the intention had 
been to deny, to the landlord the future exercise of 
any ancient righ t; and it would, as it strikes me, fee

* See the arguments apd judgment, post, p, 332, et scq.
Z 2
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a-strange construction . to hold, that the words
apparently intended for the. landlord’s benefit do,
from their generality, operate to extinguish any of his
ancient rights; when if  such had been the intention
it would have been so easy and so obvious to express
it. That such however was not the intention*
I think manifestly appears from this, that .whenever
the new mode of proceeding in.ejectment given by
the statute is . pursued, the statute declares that
“  then and in every such case the lessor in eject-.
ment shall recover judgment and execution in the*
same manner as if  the rent in arrear had been

♦

legally demanded and a re entry made.”  It refers
to the legal demand and re-entry as a still subsisting*
mode of proceeding, not repealed or affected by the
statute;, and thereby shows thatAthe.old mode of
proceeding was intended to be left as it was, although
the new one, if  adopted, is declared to be equivalent ’
for* the purpose of obtaining a valid judgment and
execution. This, I believe, has always been const-,
dered as-the*intent and effect of the .statute; and • *
although I am not able to point out any case where 
it-has been expressly decided that the statute does 
not take away the landlord’s remedy at common' 
law, several cases have occurred where landlords 
have so proceeded without objection on that ground, 
and it has been taken for granted that they were, 
well entitled to do so. Doe dem. Forster v. 
Wandlass* and Roe dem. JVest v.. Davis t, are 
cases to this effect, and so is l Wm. Saund. 286. 
No. 16.

* 7 T . R . i i 7 .  f  7 East, 363.
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It has been said, that if  the lease of 1 803 be in
validated the decision will shake many titles. 'Ih ave 
no means of knowing whether this observation is 
well founded/or to what extent. , I f  such should be 
the consequence I shall regret i t ;  but I* cannot 
feel that such an apprehension can afford a legitimate 
ground for deciding the present case,' otherwise 
than;as the words and legal effect o f the.instru- 
ments'now under consideration seem to me to re- 

‘ quire.* Upon the whole, therefore, I  am1 bound, for 
the reasons before given, to answer the question in 
the affirmative. • ' ‘

Best, J.— The words of the power are, u and so 
as there be contained in every such lease a power of 
re-entry for non-payment of the rent thereby to ’be 
“  reserved.”  The terms in which it' is expressed 
are general and indefinite. Instruments in such 
terms are’ not to be abstractedly and absolutely con
sidered, but with reference to the nature of the 
subject to which they relate. They are in law taken 
to contain such qualifications as are manifestly just 
and reasonable, and such as according to practice; 
have before been introduced in similar cases, and 
which, not being expressly excluded, must be un
derstood to be within the intent of the parties.
This rule of construction is universal; it cannot be

• ^

departed from without destroying the excellence of 
the law, which’ consists in its bearing a just relation 
to the state o f things on which it is to operate.' 
Thus, under contracts to sell goods, in which no
thing ' is said as to the time of delivery,-the vendor 
is not bound to deliver them the instant that the ' 
contract is made. Under a contract to perform

2 3
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a particular service the contractor is not bound to 
begin liis work immediately. In both these cases 
the law allows a reasonable time for the performance 
of the contract. Under a contract for service for 
a year the law will not compel the servant to serve 
every hour of the year; but excepts such a portion 
of time as is necessary for refreshment and relaxa
tion. So, i f  there be an established usage, regu
lating the manner in which a thing contracted to be 
done, is to be done, as -the time and circumstances 
of delivering articles sold, or the payment 'o f the 
price, or the time for paying a bill of exchange, 
!^uch usage is by law incorporated into the contract 
without any words of reference to it.

Our books do not furnish many cases oh this sub
ject. There are enough, however, to satisfy us that 
according to the practice that has long prevailed 
among conveyancers, the proviso for re-entry in this 
lease is a sufficient execution of the power. The 
existence of this practice, and its being considered 
reasonable, account for there being no more deci* 
sions of courts on the subject. From the few cases 
that are to be found, the balance of authority seems 
to me to incline much in favour of the validity of 
this lease. But the authority .of the cases in favour 
of the lease is much strengthened by the practice of 
that branch of the Profession of the law who have 
been accustomed to prepare powers, and leases under 
powers.
. The first case is that of Jones dem.* Bromefield v. 
Vcrney (a). Sir John Cowper had been enabled

4 * • •

(a) IVillcs, 169.
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by act of parliament to grant building leases for ahy 1821. _ 
term not exceeding sixty-one years, “  so as in every ^
“  such lease there be contained a condition of re- v.
“  entiy for non-payment of rent.”  The clauses of t̂nd otherŝ  
re-entry in the leases granted by Sir John  were for 
non-payment of the rent in forty-two days after the 
days o f  payment• A n  ejectment was brought in 
the Common Pleas to turn a tenant but of posses
sion who held under one of these leases; but no ob
jection was made (although it was stated in the

* * * <

judgment that the case was fully argued) on the 
ground of the qualification introduced into the lease,* 
by the words “  forty-two days after the day of paj£ 
“  ment.” This is but negative authority; but cohsi- 
dering the great learning and industry employed in 
the discussion of this case, an objection must have
been raised if  the law had not been considered to be

%

settled; and if  it had not been thought that the 
lease was sanctioned by a practice which no argu
ment could overturn.

The next case is Hottey v. Scot *. The words

Michaelmas Term* i4th G eorge.III. B. R;

* This case is reported iri Lofft 316, under the name of Hot ley

v.
* * , . 

In a manuscript note taken by Mr. Butler (of which a copy is
subjoined) it is given under the name of

Lord TankerVille *0. Wingfield and Pritchard; .
j

Upon ejectment; the case was as follows. Upon the marriage 
of Sir John Astley, his lady's estate was settled upon Sir John 
for life, with several remainders over, which never took effect; 
remainder to the lady's right heirs. A power of leasing was 
given to Sir John, such leases to be made for any number of

z  4
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of the power were,' that if the rent should be behind * 
or unpaid for twenty-one days the lessor should, have-

C A S E S  IN  T H E  H O U S E  O F  L O R D S  '
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and others, years, at the accustomed rent, to take effect immediately m pos

session, and not by way of future or reversionary interest; and 
on ’every such lease there was to be inserted a clause of re-entry 
if the rent should be behind for twenty-one days ; the rent to be 
made payable, and the re-entry to be incident to and go along 
with the reversion or remainder. In the same settlement there 
was also a power of revoking all the uses thereby declared, and 
appointing new.

Some time after the marriage, Sir John Astley and his lady 
revoked̂  all the uses of the settlement that were subsequent to 
Sir John's life-estate, and the powers incident thereto, and de
clared new uses. There was also a fine levied to the same effect. *

„ September 21,-1766, Sir John made two several leases of this
d̂ te to. the two defendants, Wingfield and Pritchard, for twenty- 
one years, conformable to the power he had by the said settle
ment, and the other deeds and the fine, except that previous to 
the entry distress was to be made, and it was nearly in the fol- - 
lowing words: “ That if the rent should be behind or unpaid by 
the space of twenty-one days, and no sufficient distress or dis
tresses could be had, or if the lessee should assign over the leased 
premises, (except as therein is excepted) then it should be lawful 
to Sir John Astley, his heirs and assigns, to enter/'

Sir John Astley and his lady being both deceased, the estates 
are descended-upon Lord Tankerville, the Plaintiff, &c.

Dunning, for the Plaintiff:— The Court always takes a differ
ence between powers when exercised by a man upon his own 
estate, and the exercise of powers by a man upon another’s 
estate, or which ho holds in another’s right. The first are al
ways construed favourably to the persons making use of this 
power; the second are taken in a strict light: here it was cer
tainly the second. It was a power to be exercised on the wife's 
estates, and, in some respect, in prejudice of his wife; and 
therefore to be taken strictly.

1st objection, that the settlement declares thait the power of 
re-entry should be reserved and made incident to the inheritance' 
of the estate; and by the lease it is reserved to Sir John Astley, 
his heirs and assigns. 2d objection, the settlement’directs.the 
re-entry so to be reserved as above, to be made immediately, 
if the rent should be behind by twenty-one days. By the lease 
it is to be preceded by demand and distress.

These are strong, plain, and conclusive objections.

Bcarcroft, for the defendants.— The remainder-man, Lord

♦
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power to re-enter. The condition in the lease was, 
i f  the rent should be behind and unpaid for twenty- SMITH

V .

*• •

Tankerville, has, substantially, all the powers he ought to have, 
or can have. As to the first objection, the rent cannot be made 
payable but to those in remainder or reversion, to which it is 
inseparably incident. The heirs and assigns of. Sir John Astley, 
mean those.who are heirs and assigns to the estate under the 
settlement by which Sir John claims the estate. See Cother v: 
Merrick *. Tenant in tail died seised, his son entered, and 
made a lease for twenty-one years, rendering rent during the 
term to the lessor, his heirs and assigns, and died.

It was unanimously adjudged to be a good lease, and,within the 
32 H. 8.; fhe opinion of the Court being, that the word heirs 
being a comprehensive word, it ought to be construed secundum 
subject am materiem, and to have that construction which the nature 

' of the deed requires. This is much the stronger in the present 
case, as Sir John Astley having joined with his wife in the deeds 
which raised the limitations, those who take by virtue of those 
limitations may, in some respect, be said to be the heirs and as
signs of Sir'Johri Astley. As to the second objection, that .the 
re-entry, which is directed by the power in the settlement to be 
reserved immediately on the rent being behind twenty-one days 
after it is due, is by the lease to be preceded by distress and 
by demand. The words in the settlement are sl(ort.and 
loose, and'seem to be no more than a general direction that 
in every lease to be made under this power there should be 
a clause of re-entry. It is not a formal description what kind of 
re-entry should be reserved, or of any particular clause of re
entry ; it is a direction that the power of re-entry, usually in
serted in leases, should be inserted in the leases to be, made 
under this power in the usual, manner. This, I apprehend, (is a 
sufficient answer to the objections raised against these . leases; 
each is a verbal objection, and I have given each a verbal an
swer.

EARL JERSEY
and others.

• Mr. Dunning, in reply:— The distinction I set out .with,,and 
the consequence of that distinction, that these .leases are, to be 
considered in a strict light, is not denied. And besides this
• claim to the favour of the Court, Lord Tankerville has .that of 
being the heir at law of the owner.of the estate on which this 
power has been exercised. Lord Tankerville is neither the heir • 
nor the assignee of Sir John Astley; he'claims by a title para
mount to.Sir John’s. The rent is directed by the settlement to 
be incident to the inheritance, that is to say, to be to the several

* Hard. 89.
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1821. one days, and no stifficient distress could be had\ 
then it should be lawful foi* the lessor to re-enter*

SMITH
v. limitees of the settlement when respectively in possession. 

e a r l  j e r s e y  T h e  reservation is to the h&rs and assigns of Sir John Astley. 
and others. They are not limitees. This is therefore not a proper execu

tion of the power. The case quoted, and the act of parliament * 
only show that if a tenant in tail make a lease according to the 
statute, and reserves rent to himself and his heirs, the words 
“ heirs ahd assigns n may be cohstrued to be silch heirs as may 
succeed by force of the entail. This construction can never in 
the present case take in Lord Tankerville, who cannot, in any 
sense or meaning whatever, be deemed the heir of Sir John 
Astley or his assign. It is sufficient to say, that in pleading he 
could never be described as such. As to the words being loose* 
and directing what should be done, and not describing how it is 
to be done,- this seems a frivolous distinction. The settlement 
directs a clause of re-entry to be inserted in the lease ; the lease 
says it shall not be lawful for Sir John Astley to enter as long 
as there is a sufficient distress or distresses to be taken. Till then 
it is postponed. This is contrary to the words of the settlement, 
and is not, certainly, a proper execution of thfe power.

Lord Mansfield.— The two objections to these leases are, 1st, 
That by the settlement the re-entry is to be made incident to 
the rent; but by the lease it is reserved to Sir John Astley, his 
heits and assigns. And in the event it has not followed the 
rent* but gone to the heirs of the lessor, Sir John Astley, while 
Lord Tankerville is in the lawful possession and receipt of the 
rents. The second objection is that the clause of re-entry, which 
by the settlement ought to be immediate, is by the lease fettered, 
being on a previous demand + and previous distress. As to the 
first, by the nature of the power it must go with the reversion/and 
inheritance. The person who is in the reversion and inheritance 
is he that is to enter on the forfeiture of the lease, and no ohe can 
enter but he to whom the rent is payable; for as Littleton says, 
no stranger can enter for forfeiture, for a stranger cannot be in 
by hte forrfier estate* If the rent had been reserved for the term, 
as in the case cited from Hardres, still it goes with the inherit
ance* Heirs arid assigns can only mean those who have the 
reversion and inheritance; otherwise, as is said, 2 Saund. J, 
they would be words of surplusage. The clause of re-entry must 

' go with the inheritance the same as the rent, for it cannot be 
reserved to any body but to him who is seised of the inheritance. 
It was said, that it ought to have been worded, to the person next

*  32 H e n . 8.
t  This does not appear b y  the clause as set forth, u n te  p . 332.
t 370.

/
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Lord M ansfield  in giving judgment, said, “  The 
“  clause of re-entry is short with words of course, and 
“  does not preclude the operation of law— a re-entry 
“  is to enforce the payment of rent— by statute it 
“  cannot be without distress.”  The report of this 
decision is very short. It is probable that it does not 
give us the very words of Lord Mansfield, but we 
learn with certainty from it that the Court decided 
the very point'now before your Lordships in favour 
of the lease: for the power does not contain a syllable 
about a sufficient distress ; this qualification is intro
duced into the proviso for re-entry, and yet the 
Court upheld the lease. It is clear, also, that Lord 
Mansfield must have referred to some form of 
drawing up these powers and clauses of re-entry 
which were then in use, and have expressed himself* 
that the power and clause in that case were agree
able to usual form. He is made to say, “  The 
“  clause of re-entry is short with words of course/* 
It is most probable that he said the power was short 
with words of course j the obvious meaning of which 
is, that the power was expressed in the terms com
monly used ill such cases, and imported that sort of 
clause of re-entry which it was then the practice to 
introduce into leases made under powers ; that the 
only object of the power being to secure the payment

9

in the reversion or remainder. The words belts a'nd assigns are 
;eneral words, and are as good as and quite tantamount to particu
lar words. As to the sederid, the elause 6f reentry is short 
\Vith words of course, and does not preclude the operation of law.' 
A re-entry is to enforce the payment of rent; it is an immediate 
forfeiture of the efetttte by dotftitton lfcw. By Statute it cannot be 
withotit a want of distress. Therefore in both points we agree 
to support the leases. So the verdict must be entered for the 
Defendants.
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CASES IN THE HOUSE OF LORDS
i

of the rent reserved, such qualifications as the law
considered reasonableand consistent with this object
were not excluded as the Legislature had thought
the landlord ought not to have any greater facility
for recovering possession of the estate than he had
at the common law, when there was a ’sufficient
distress on the demised premises, the introduction
of such a condition into the’ clause of re-entry was
but a reasonable qualification. * This decision is ah
authority to show that reasonable qualifications may
be introduced into clauses of re-entry when the

#

terms of the power are general; and also, that the 
qualification most .objected to in this’ lease is rea
sonable.

That a power expressed in general terms is well 
executed by a lease containing a proviso with legal 
qualifications, is further proved by Dormer’s case 
‘ “ B y special consent of the*parties a ’,re-entry may 
be for default of payment of rent without demand 
of it. And divers'other cases''were put yvhere the 
consent of the parties shall alter the form and course 
of the law.”  Although a clause of re-entry was 
absolute for nonpayment of rent, yet the common

t «

law superadded the qualification to that clause, that
the rent be demanded on the estate demised on the

%

last hour of the day when it was payable; and 
according to Dormer’ s case, the demand of the rent 
can only be dispensed with by special consent, or,' 
(as it is expressed in Newdigates case f ,)  “ that .it 
shall be lawful without further demand to re-enter.”

. i

I f  at common law a landlord could not recover\
possession against a tenant holding under a lease,

#

* 5 Co. 40. b. t  Dyer, 68.

m
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containing . a general clause of re-entry for non
payment of the rent without a demand of the rent, 
surely, when the Legislature has relieved the landlord 
from making a demand of the rent, and substituted 

* in the. place of that demand the condition, that 
there.be not a sufficient distress on the premises,
the law will not allow the tenant to lose his estate

. - ■+

i f  there be a sufficient distress on it to satisfy the 
rent due. It .will require the same express consent 
to exclude the condition of there being no sufficient 
distress since the statute of George the 2d., as was

SMITH
V .

EARL JERSEY
.and others.

\

required to exclude the necessity of a demand, of 
the rent at common law. .... .

I do not mean to say that since the statute., of 
George the 2d. a man may not proceed at common 
law. M y argument is, that the law annexed the con
dition of demand of rent before the statute, and as

%

the statute has now dispensed with a demand of the 
rent when there is not a sufficient distress, the law 
will annex the condition of there not .being a suffi-, * O . ^

• 9 |

cient distress to a power expressed in general terms ; 
and therefore a clause of re-entry containing this 
condition is not inconsistent with such a power; 
otherwise the tenant would not have the protection 
which according to the spirit of the law he ought 
to have; for by an omission to pay the nominal 
rent on the day it became due, he might, without 
notice, and with abundance of property on the land 
to^satisfy the rent, be dispossessed of an estate for 
which he had paid a large rent in advance under the 
name of a fine. This would be making that remedy 
which was intended only as a security for the rent 
a forfeit-trap. »* • I  . -  *  A • . - f . .. ...................................* *4
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The decision in the court of K ing’s Bench in♦ * D
Coxe v. D ay  is supposed to establish a contrary 
doctrine. Lord Ellenborough, during the argu
ment of that case, seems to have intimated an opinion 
inconsistent with that which I have offered to your 
Lordships. But it is not dealing fairly with that 
great Judge to hold him to what he threw out
whilst he was forming his opinion, particularly 
when it is contrary to what he afterwards decided, 
when the case now before your Lordships was in 
the King’s Bench. The wisest of men could not 
escape the charge of inconsistency, if  expressions, 
which are dropped while the mind is struggling 
with the different considerations presented by con
flicting arguments, are to be recorded. I  know not 
on what ground the Court agreed to the certificate 
which was sent to the Court of Chancery: but 
I cannot admit that this certificate is an express 
authority on the point now under consideration, 
when the case presents a ground, on which, with 
the opinion that I  entertain on this case, I should 
have signed that certificate. The power in Cooce v. 
D ay  was in these words, “  so as in every such lease 
there be contained a condition of re-entry for the 
nonpayment of the rent reserved by the space of 
twenty-one days.”  The words of the proviso were, 
“  i f  the rent should be in arrear for twenty days—  
“  being lawfully demanded.” The words being 
u lawfully demanded’* weakened the landlord’s se
curity' for his rent by imposing on him the necessity 
of demanding it on the last hour of the day on which 
it became due  ̂a thing always found to be attended 
with difficulty, and often impracticable, and from

>

t
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which landlords are relieved by the statute of George 
the Second. Such a proviso could not be sufficient 
under such a power.

I f  authority be doubtful we must recur to pria-- 
ciplp. When, property in lands is divided into 
estates for life and estates, in remainder, it becomes 
ou? object to secure to the possessor all the advan
tages which belong to his estate. The mode of 
doing this is by giving to'the tenant for life a power 
tp grant leases fpr certain terms not determinable 
with his life. Unless he has this power the estate 
will not be cultivated as it ought tp b e ; much less 
will it be improved: and not only tenants for life 
but the public would suffer from the want of such 
powers, In the granting these powers care must 
be taken that in granting their leases tenants for 
life do not prejudice the estate of the remainder
man : possession of the lands must be secured to the 
tenant, and the rent to the landlord. Considering 
this as being the object of these powers* Judges in 
the construction of them will onlyr have to consider 
— What did the maker of the power consider 
sufficient to attain this object? Can any one doubt 
that the maker of this power would have considered 
the clause of re-entry in this lease abundantly suffi
cient to secure the rent ? But for the respect which 
I feel for those learned Judges from whom I differ 
on this subject, I  should1 have said, without doubt 
or hesitation, “  a clause of re-entry ” means in law 
what these words would in common conversation, 
viz. such a clause of re-entry as is generally inserted 
in leases. That this clause answers that description 
will not, I  think, be disputed.

1821.

swim
Vf

EARL JERSEY*« % • • ’ -

cUid others.
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1821. . That the principle on which I found my opinion
is a sound legal principle is evident from the fol
lowing cases: In Hotley v. Scot, Lord Mansfield

and others, says, u a re-entry is to enforce the payment of rent.”
_ ____  •

In TV adman v. C a l c r q f t Sir William G rant' says,’ 
“  there is no doubt equity will-relieve against the 

forfeiture ; considering the purpose of the clause 
of re-entry to be only to secure the payment of 
ren t; and that when the rent is paid the- end is 

“  obtained.’ ’ In Opey v. Thomasius and others f ,  
Tm sden, J. says, “  powers are to be expressed ac- 
“  cording to the intent of the parties.”  - Iri'Good- 
title \\ Funucan J, Lord Mansfield says, “  powers * 
“  are now a common modification of property- in 
“ land, and as such are * to be carried into effect 
“ according to the’ intention of those who create

€i

li

\ •“  them.”  .
. 1  shall not advert to some facts which are found 

by. this special verdict, and on which arguments 
might be offered in favour of this particular case. 
M y opinion is formed on -these general grounds: 
Where the power is expressed in general terms, as it 
is . in this case, reasonable qualifications are not 
excluded, but may be introduced into the clause of 
re-entry ; and the qualifications * introduced into 
this clause have been acknowledged by the Legis
lature and the course o f law to be reasonable. 
“ At clause of re-entry” means the-usual clause 
of re-entry, and the clause of re-entry in • this 
lease is such as is usually-inserted in> such leases.'

< 41
• * 10. VeS.juir. 69. •

t  Sir T. Raym. 134. - ± Doug. 573.
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I believe that it has been so much, the general! prac
tice of conveyancers . to insert. such clauses, that if  
your. Lordships. were to declare this lease invalid 
you would destroy the titles of. a very large,propor
tion of the landholders in the kingdom. Much of 
the property in the IVest is held by leases granted 
•by tenants for life : . I  know that in other parts of 
England  actions are already brought to turn tenants 
out of possession of .those estates on the’ same objec
tions as are made to this lease. Some of these 
actions have been brought .to trial before me, and 
now await the judgment in this case. >

I  have heard the learned Judges say that they 
would never allow a practice to be set aside on which 
the titles to many estates depended, however much they 
might disapprove of such a practice. I f  you set aside 
this lease you will turn a large proportion of the tern 
antry of England out of estates for which they or 
their, ancestors have paid large sums of money, and 
which have been continued i n , their families byt a 
successive renewal of leases for as great a length of 
time as any of your Lordships families have .held 
their estates.' The personal property ofr tenants for 
life, the fund out o f ;which provision is to be made 
for the younger branches.of families, will be drained 
to make compensation to the leaseholder for the loss 
that he has sustained by being deprived of his lease; 
and where these funds fail the families of the lease-, 
holders will be ruined.

I have only further to say, that I see no reason to. 
hold the lease stated in the special verdict invalid.

Garrow, B . :— The settlement made upon the 
marriage of Lord^Vernon with Lady Louisa Barbara

V O L .  I I I .  A  A
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__  ̂ his wife, of the 2d July 1757, on which this question
s m i t h  arises, gives a power of leasing, requiring, with re- 

v- spect to property of the nature in question, thatEARL JERSEY r  r  J  .  *
and others, there shall be contained in the lease a power of re

entry for non-payment of rent. In this leasing 
power no time is specified, by way of indulgence to 
the tenant, as to the payment after the day on which 
it shall fall due, nor are any other terms required 
than that the person who from time to time shall 
be in possession of the estate shall insert in the lease 
a power to resume the possession-for nonpayment 
of the rent.

The lease granted by Lord Vernon to the de
fendant and another, contains a clause for re-entry 
i f  the rent shall be in arrear for the term of fifteen 
days, and if  there shall be no sufficient distress upon 
the premises to satisfy the rent \ and the question is, 
whether this is a good execution of the power, or in 
other words, whether this is such a power of re-entry 
as was required by the creator of the settlement ?

It is observable, that the creator of the power, or 
those who advised her, knew how to make distinc
tions as to powers of re-entry applicable to different 
estates; and in the case where the rent reserved is 
of the most valuable description, there the creator 
of the power only requires of those who shall come 
in succession into the possession of the estate, as te

nants for life, that they shall, for the preservation of 
the estate, in the most beneficial form and extent, 
for those who shall be from time to time interested 
as reversioners, insert a provision, that if the valua
ble rent reserved on leases for years absolute shall 
not be paid for twenty-eight days, then there shall

«

1
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be a right to enter at the expiration of these twenty- 
eight days.

In the case of the render of 2/. a year, and a 
couple of fat capons, or 18 d. at the option of the 
lessor, it is insisted that the power of re-entry 
should be altogether absolute and unconditional; 
and that at the first moment when the day has ex
pired on which the money is demandable, the power 
of re-entry is to attach, and enable the reversioner at 
that moment* to turn the person out, who.upon a 
valuable lease for years determinable upon lives 
should have permitted the day to expire before he 
had paid his sum- of 2 /. I admit that if  the maker 
of the settlement had in express terms said, “  the
“  power shall be to re-enter the moment at which

#

“  the rent is due, and not paid or tendered,”  a court 
of law could not alter, but must execute such power 
so expressed. W e must see whether the power has 
been complied with or not.

Now the terms of the condition in the settlement 
are, that * there shall be contained in the leases a 
power of re-entry on non-payment of the ren t.. Is 
there not in the lease granted to the defendant a

O N  A P P E A L S  A N D  W R I T S  O F  E R R O R . 343
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power of re-entry on non-payment of the rent? 
There is; but it has been urged with* great force 
that it is not such a compliance with the power as 
the reve.rsioner had a right to expect the lessor 
should have made ; for he has clogged the clause of 
re-entry with a delay of fifteen days,- and with the 
necessity of seeing that*there is no sufficient distress 
upon the premises. The answer to this appears to 
me to be, that according to our experience such an 
event is so improbable, that it probably did not occur to

A A 2  1

/
/



#

C A S E S  IN  T H E  H O U S E  OF. L O R D S

1821/

2MITII
V .

EARL JERSEY
and others.

the maker of-the power to guard against i t ; and not 
having in express terms required any particular form 
or terms of the clause for re-entry, I think the power 
is satisfied by that which has been inserted in the 
lease in question, and consequently that the lease is 
not invalid.

'  1

Burroughs J . :— After the fullest deliberation, 
I am of opinion that the demise of the 5th Septem
ber 1803, is invalid ; that it was valid only during 
the life of the lessor, and that his death determined• r 7

the estate of the lessee.
The statute of the 4 G eo..2, c. 28, was re]ied on

m

in the Exchequer Chamber, and in the argument 
here, as bearing on the subject. In my, view.of this 
case it. has no application to the subject before the 
House. . That statute, as*I conceive, applies only to 
leases which before the statute might and must 
have been avoided by entry ; to cases where the 
cause of avoidance might have been waved. . Such 
leases were .valid till a strict legal entry was, made, 
and before such entry they were capable of confir
mation by suitable acts done by him in whom the 
right of re-entry was. But a lease by a tenant for 
life having aa special power to demise,, if not made 
conformable to the power, is the lease of a mere te
nant for life, and has validity only during his life, 
and not a moment longer. .

I cannot see that any. well-grounded argument 
from a provision made by.an act of parliament, in 
the case of demises'of a description wholly different 
from .the demise in question, can be urged in support 
of that demise’. In forming our judgments on the

*s
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• questions submitted to us we must consider that ive 1821-
are required to give our opinion on the construction SMITII
of a deed. There are certain rulesiof the common ®-

' .  ~  - E A R L  J E R S E Y

Jaw which must govern us on such an occasion.* One and others, 
rule is, that the construction must be made, on the

• whole deed. The principle of the common law is,
*> that E x  antecedenlibus et consequentibus est optima 
interpret'atio{a). There is another rule which also
strongly applies to the case in question, and that is,
Quoties in verbis nulla esUambiguitas, ibi nulla ex- 
positio contra verba Jienda est... Acting on these
• rules, I contend that there is. no.ambiguity in the 
words of the power; and that it is manifest,, from the 
various parts of the*deed of the 2d July 17.57, that 
it was the intention of the parties to have these 

'words understood as they. are. written, and .without 
addition;*

The clause of re-entry in the demise ought, 1 conf- 
* tend,'to  have corresponded with the reddendum, 
which is to this effect, yielding1 and paying the 
yearly rent of 2/. at Michaelmas and Lady-day, by 
equal portions arid, not, so corresponding,! am 
of opinion the lease is invalid. First, because there 
can be no re-entry unless "the rent is behind and un? 
paid for fifteen days’ from Michaelmas and Ladyr 
day, which is. an extension of the time beyond that 
in the reddendum. Secondly, because the re-entry 
for the non-payment of the rent cannot, by the ex
press* terms of the demise, „ be made if there is 
sufficient distress to be had on the premises. The 
general'* scope of the deed is too well known to re? 
quire repetition. It has heretofore been considered

’’ (a) Shep. Touch, c. 5, .rule 4, fo.-87  ̂.
A  A 3
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that there* are three distinct powers in this deed. 
I conceive that, correctly speaking, there is only one 
power, consisting of three distinct parts. . I say this, 
because the enabling words “  that it shall and may 
be lawful, &c.”  are placed at the head of the whole, 
and are not afterwards .repeated; and the other 
parts are introduced by the words “  and also.”  ' It 
appears to me, from this mode of looking at the deed, 
that it may be fairly collected that the framers of it 
must have had their minds directed to the different 
parts of the power ; and must have designedly and 
deliberately introduced an additional restriction on 
that part of the power which relates to leases for 
years, and references in other parts to extrinsic 
matters, and designedly and deliberately omitted any 
such additional restriction in the part of the power 
in question, and also all words of reference to ex
trinsic matter or former leases. ,*

The first part of the power is that which relates 
immediately to the demise in question; by this Mr. 
Vernon and his wife (who by the deed took succes
sive estates for life) are enabled to grant leases for 
life, or years determinable oh the death of a life or 
lives, of such lands as at the time of the deed were 
leased for life, or years determinable on the dropping 
of a life or lives; so as the ancient and accustomed 
yearly rents, dues, and services, or more or as great 
and beneficial rents, &c. be reserved or made pay
able, and so as there be- contained in every such 
lease a power of re-entry for non-payment of the 
rent thereby to be reserved. Now, what is the rent 
thereby to be reserved but the reddendum ?— the 
power of reentry- is to be for the non-payment of

. C A S E S  IN  T H E  H O U S E  O F  L O R D S
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that rent. I f  that rent was not paid at Michaelmas- 1821. 
day or Lady-day, I contend that it is plain by the 
very terms of the deed that the l’ight bf re-entry v.

1_. , ,  I , EA11L JER SEYought to be complete. ' and others.
* It is not to be doubted that former leases were 

admissible in evidence for two purposes: first, to 
show what lands were, at the time of the demise, 
leased for life or years, as described in the deed ; 
secondly, to show what the ancient and accustomed 
rents w ere; for former leases are for these pur
poses necessarily referred to. But, it appears to me 
to be free from doubt that, as to the power of re
entry prescribed by the deed, there is no reference 
to former leases or to prior circumstances, but to 
the reddendum only, ascertaining not only the rent 
itself, but also the mode, and time of payment. This 
power of re-entry prescribed by the deed is framed 
in plain terms; it contains a clear proposition in it
self, and therefore I contend, that the maxim that 
quoties in verbis nulla est ambiguitas, ibi nulla ex- 
positio contra verba Jienda est, is precisely appli
cable to the.point. T h u s '.to ‘decide is to avoid 
the vicious mode of interpretation which is repro
bated by a maxim to be found in Lord Bacon’s 
Tracts (6). Divinatio, non interpretatio est qua? 
omninb recedit a liter a. - I f  you stir beyond what 
the deed expressly prescribes then commences the 
divinatio9 and the interpretatio is at an end.

N ext follows in the deed what, I say, is more 
properly a second part o f the same power than a 
distinct and separate power. «■ The general enabling 
words being at the beginning of the whole; this part

<*) 67.
A  A  4
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1821.* is connected with the former part by the words 
cmtt 1, “  and also.5’ “  And also, by indenture, to demise
5  M 1 1  U   ̂ *

any of -the lands in the settlement for any term not
EARL JERSEY j ’ ,
and others, exceeding twenty-one years m possession, so as there

be reserved as much or as great and beneficial yearly 
and other rents as'were then yielded, or the best 
and most improved yearly rent or rents as can be 
reasonably had or obtained,* and so as in every such 

" lease for an absolute term of. years,— (thus distin
guishing them from the former leases,)— there be 
contained a clause of re-entry in case the rent or 
rents thereupon to be reserved* be behind or unpaid 
for the space of twenty-eight days after the time 
thereby respectively appointed for payment thereof.”  
This part of the power, which is, as it were, uttered 
in the same breath with the former part, under the 
same enabling words, and united to them by the 
words “  and also,”  affords very important observa- 
tions. First, the rents to be reserved in these leases 
are to be as much or as great and beneficial as were 
then yielded; here, then, is a plain reference to the 
then existing state of rents. To prove this the 
former  ̂ leases were good evidence. Or,* secondly, 
the rents are to be the best and most improved that 
can be’ reasonably gotten: this admits, too, of refe-

t *
rence to extrinsic matters. The third observation*

* ♦
is as to the clause of re-entry prescribed by this part 
of the power, in case the rent be behind or unpaid 
for twenty-eight days. With great deference to the 
judgment of those who entertain a different opinion, 
I cannot refrain from expressing my strong opinion 
on ’ this part of the deed. In my mind, it affords 
an argument of irresistible weight, that the parties
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to this deed intentionally omitted an extension of 
the time of payment in the first part of the power 
under which the demise in question is contended to 
be valid; and that they intentionally inserted r the 
extension of twenty-eight days in the second p art: 
and I confess I feel myself alarmed at the fate o f 
men’s deeds, i f  it shall be holden that the de
mise in question is valid which contains an exten
sion of the time of payment to fifteen additional 
days, .not hinted at in the power itself, and incon
sistent ' with the 1 reddendum ; - and which also 
• . /- . . . **■ 
contains a provision which deprives the reversioner
of his re-entry if  on any part of the premises there 
may chance to be sufficient distress. • That the clause 
of distress imposes a difficulty on the reversioner is 
proved by the case of Rees on dem. Pow ell v. K in g  
and M orris, tried before- M r. Justice Heath in the 
summer of 1800, at Hereford, whose opinion was 
ratified by the opinion of the Judges of the Court 
of Exchequer in the following term. It was there 
held, that a clause of forfeiture in a lease, in case no 
sufficient distress was to be found on the premises,' 
must be pursued strictly, and every part of the pre
mises must be searched.

The third part, of the power is introduced in the 
same manner as the second part: this is the part which 
empowers the leasing mines then open, or lands 
wherein persons may be willing to open mines.
Annexed to this there are several restrictions running'

*

in this language: “  So as in every such lease there 
be reserved or made payable such parts of the lead, ’ 
copper ore, coal, and other produce to be gotten 
from the said mines, or such other., yearly rent or
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 ̂ income in respect thereof, as can be reasonably had 
or gotten for the same, without taking any fine, &c., 
and so as the lessees execute counterparts ; and so 
as there be inserted such proper and usual covenants 
for the effectually working the mines, &c., and doing 
all proper and necessary acts as are usually inserted 
in leases of the like nature. It is to be observed, 
that with respect to these leases there are special 
restrictions peculiarly applicable to them. The par
ties to the deed had all the parts of this power 
before them, and have cautiously introduced restric
tions applicable to each p art: and can a court of 
law add to these restrictions? The rents of the 
mines, or the parts of the produce to be reserved, 
are to be such as can be reasonably gotten ; the co
venants are to be the usual covenants for effectually 
working them and doing all necessary acts.

In the second and third parts the word “  reason- 
“  ably”  is introduced ; but it is wholly omitted in 
the first part. Is a court of law authorized to trans
plant the word “  reasonable”  to the first part, when 
the parties have introduced it in the second and third 
parts, and omitted it in the first part ? This cannot
be done if it varies the construction of the words as*

the parties have penned them. We are required to 
state our respective opinions, whether, having regard 
to the due intent and meaning of the indenture of 
July 1757, according to the legal construction of the 
several parts of it, and having due regard to the 
legal effect of the facts and circumstances found by 
the verdict, the demise is for any and what reasons 
invalid ? I feel that if  I depart from the plain mean
ing of plain words, made (if it were possible) more

C A S E S  I N  T H E  H O U S E  O F  L O R D S
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plain by the context, that I shall be at sea without 
a compass. I f  the demise in question had contained 
a power of re-entry framed in words literally corres
ponding with the words in the settlement, I  conceive 
it would have been good. I  have heard no valid ob
jection to.such a power of re-entry, notwithstanding 
the most earnest attention to the subject before and 
since the arguments in the Exchequer Chamber, and 
here : I have not been able to raise in my mind a 
doubt of the fitness of such a clause, or of its being 
that which the parties intended.

For the reasons I  have stated, I am of opinion,
first, that the former leases were not admissible in * *
evidence to show that they contain clauses similar to 
those to be found in the demise in question, respect
ing the extension of the time of payment, and re
specting the distress. Secondly, I am of opinion, 
for the reasons I have given, that the demise in ques
tion is invalid. The House has been told at the 
bar, that a decision, that this demise is invalid, will 
have the effect of destroying other leases made under 
similar powers. I cannot take notice of such a state
ment, first, because it is an assertion of a fact, of 
which, as a Judge, in a court of law, I can have no 
knowledge ; secondly, if  it were fit that it should 
weigh with us, ought we not to see the settlements
and the leases, in order to know that the antecedent* >
tia et consequentia are the same as in this case. 
A  variation in the words and context matter might 
vary the grounds of our judgments. Thirdly, if  
there were other leases made under circumstances 
precisely similar it would not- vary the opinion

3 5 1
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I have formed. I cannot accommodate my opinion 
to the convenience of lessees under powers; their 
estates must stand or fall by the authority under, 
which they are made. It is a maxim* of our law, 
that it is better to suffer a mischief than an incon
venience : the mischief ( if it be any) we can see the 
extent o f ; it will be, that certain demises, in conse
quence of the carelessness or ignorance of those who 
drew them, 'will be invalid, and they who were in
tended to take, in the event of there being no good 
subsisting leases, will take. On the other hand, no 
one can foresee the end of inconveniences which 
would arise from the relaxation of the rides of law
in the construction of these deeds. - '• •

As to the cases of Hotley  v. Scot, and Coxe
v. 'Day, from the report of the first case I cannot
discover what was decided, it is to me unintelligible;
but supposing it to be applicable* we have the later
case of Coxe v. Day. The'decision of the four
learned men on the second question has great weight
ivith me, arid I cannot see why it ought not to guide

*  _

our judgment on the present occasion. It is well 
known that the late learned Lord Chief Justice of 
the Common Pleas, Sir Vicary Gibbs, thought that 
decision right, and was of opinion that the present 
lease was invalid: he was in office when the present 
case found its way into the Exchequer Chamber.
4 *

Holroyd J . :— I think that, having due regard 
to the true intent and meaning of the indenture of 
the’2d day of July, 1757, according to the legal* con
struction of the several parts of that indenture, as

1
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stated in the special verdict, and having also due 
regard to the legal effect of all the facts and'circum
stances found by the special verdict, the demise of 
the 5th of September, 1803, as thesame is stated in 
the special verdict,- is invalid.

By the death of Lord Vernon, the lessor, who 
had an estate in him for life only, that demise became 
invalid, unless it were made in conformity to one of 
the powers of leasing contained in the above-men
tioned-indenture of the 2d of July, 1757. That in
denture contains three powers of leasing; one, for 
a life or lives, or for a term determinable on a life or 
lives ; another, for years not exceeding twenty-one; 
and the third, for working mines or ore for years 
not exceeding thirty-one. Each of these powers is 
clogged with qualifications of two descriptions ; one 
class of which is comparative, or with reference 
either to the existing or previous state of things, or 
to usage or custom,- or to what can reasonably be 
had or obtained : the other class is direct and ab-

• • 1 « '  • »

solute, without any reference or regard either to the 
existing or previous state of things, or to usage, or 
custom, or to what can be reasonably had or obtained, 
or to any matter whatever ; these last qualifications 

’are superadded by the creatrix of the power, to be 
complied with at all • events, as I think, without 
reference or regard to any matter, and not to be

1

varied, changed, or altered by, or at all to depend 
upon, any usage, custom, or state of things, or any 
matter whatever. a . *. . .  *

The first of the above powers of. leasing, is that 
upon which the present question depends, the power 
o f leasing for a life or lives, or for years determinable

*
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upon a life or lives. The qualifications with which 
that power is clogged, are, as to the reservation of 
the rents, duties, and services, that they be such as 
were the ancient and accustomed, or more or as 
great or beneficial as at the time of the demising 
were payable, or as much as a just proportion thereof 
amounts to, according to the value of the premises 
demised, or more, with the exception of heriots. 
These qualifications are comparative, or with refer- 
rence, expressly, to the things there expressed; and 
must be such as, on such comparison or reference, 
shall be found conformable thereto, and are wholly 
dependent thereupon. But the other class of quali
fications superadded to this power is direct and ab
solute, and without reference to and wholly inde
pendent, as it seems to me, upon any other matter 
except what the law requires, and to be complied 
with at all events, whatever may be or may have been 
any usage, custom, or state of things whatever.—  
These other qualifications are, that’ the rents, duties, 
and* services be incident to and go along with the 
reversion' and remainder; that the leases contain a 
power of re-entry for non-payment of the rent re
served, and not contain any express clause freeing 
the' lessees from impeachment of waste, and that 
the lessees seal and' deliver a counterpart of the 
lease; It is upon one of these direct," absolute, and 
independent qualifications of that power that the 
present question has arisen. That qualification is in 
the following words : <c So as there be contained in 
every such lease a power o f re-entry for non-pay
ment of the rent thereby to be reserved.” This 
qualification being expressed in words that are direct
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and absolute, and without reference to any former l8ai- , 
leases, or to. any prior or then existing state of SWITH 
things, or former management or disposition of the

0  - °  *  EARL JERSEY
property, the fact found by the jury, with respect to and others, 
the former leases, cannot, I think, vary the legal 
construction to be given to this qualification. There 
is in the words no latent ambiguity which those
former leases either raise or remove. I f  the words«

be not clear and explicit in themselves, their ambi
guity, i f  any, is upon the face of the deed itself, and

♦

they cannot, I think; by law be allowed to crave in 
aid any former usage to vary or alter their construc
tion ; and this more especially in the case of such a 
deed as *the present, wherein the parties expressly 
direct, that a reference to the then existing or former 
usages should be had recourse to, where they intend 
that either of them should be called in • aid on the 
subject matter of these qualifications. Besides, it 
has been held by the Court of K ing’ s Bench, in 
Iggulden v. M ay (d), as well as by the Lord Chan
cellor in the same case (e), ratifying a similar doc- . 
trine that had before been held by Lord Alvanley 
and Sir William Grant, when Masters of the Rolls, 
on covenants for renewal of leases, that the construc
tion of deeds cannot be varied by the acts* of the 
parties ; and therefore,, various other leases, that 
had before been successively made by the owners o fv 
the inheritances for the time being, could not be 
taken in aid to construe the meaning of a covenant 
for renewal. The instability and uncertainty intro- \
duced into rights of property created by deed, by j

(<Z) 7 East, 237.. (c) 9 Ves. jun. 329. {
1,

I
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.letting in such extrinsic evidence, and the mischief 
arising therefrom, would apply equally, as it seems 
to me, to the present case.

The present question arises in a case where the
exercise of the power is by a person (namely, Lord
Vernon) who, previous to the creation of the power,
was a stranger to the estate ; and in a case; where
this qualification of the power given to him by his
wife must be taken to have been inserted as well for
the benefit of herself, as *of the several other persons
in remainder, in derogation of whose rights his
exercise of the power would operate so long as the .

%

lease should continue valid after the extinction, ofw

his life-estate. It would operate in derogation, of 
her and their rights, by depriving them, succes- 

. sively, of the actual occupation and enjoyment of 
the demised premises themselves, which they would 
otherwise be entitled to have, and giving them, suc
cessively, in lieu thereof, a rent or rents such as the 
power required, however inadequate the same,might 
be. - ’ * • \> . »

The power given to' the tenant for life to lease 
for a term that may last beyond his own life,r is,’ 
agreeable to what is said by Lord. Ellenborough in 
Coxe v. Day  (/ ) , for the benefit of the tenant for 
life ; the qualifications only, as he there also says, 
are for the benefit of those in remainder: and,' in 
this case, those in remainder, who are to be protected 
by these qualifications (except the creatrix of the 
power herself), are not parties or privies, but are 
strangers to the deed ; and therefore as to'them,

CASES IN THE HOUSE OF LORDS

(/) 13 East, 127..



the words of the deed are to;have their full operation *fei. 
for their protection against the tenant' for life, who SM1TIl
executed the power, and against whose act, which v-• *  . °  .  EARL JERSEY
would or might be'to their detriment, they were to be and others.
protected by this qualification.. The very,intent of
prescribing these requisites ,is to protect the several
remainder-men from the discretion of the tenant for
life in the exercise of this power of leasing given to
him. The object of the qualification is to secure to
them the rent itself, /and not to give them any sub-

«

stitute whatever - in ’ lieu thereof, other'than and
*  r

except the land itself for which the rent was to be
paid. For  ̂this purpose this qualification looks to « •
and specifies some occasion .or event,' and that a

• »

simple unqualified one, namely, the nonpayment of 
rent, not under any particular circumstances only, 
but generally whenever' there is a nonpayment of 
rent, that is to say/ it looks to and specifies - the 
default of the lessees by the nonpayment of the rent 
as the occasion or event on which those entitled to 
the rent to be paid for the land shall, for want of 
the rent, have the land itself, the quid pro quo the 
rent was to, be paid. Whenever that event or default 
arises the case then exists, I think, on which the 
land was.to be had for that default, without any * 
other, matter being to be superadded'thereupon, 
except what the general rules of law, independently 
of particular terms of contract; would require, such 
as those requiring in a particular.manner, and form
a demand of the rent due.« .

’ The words applying to the power of re-entry 
required to be contained in the lease are “  a powerJL * . . * • % *  * v- ■ ■ * *
iC of re-entry fo r  nonpayment of the rent .thereby

V O L . I I I .  . B B
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1821. “  to be reserved 5” that is, as I think, such a power
as will authorize the party, whenever there is a non-SMITH r  J

. v. payment of the reserved rent, to re-enter. That is
Eand others' ^ e  express cause on account of which he is to be at

liberty to re-enter, which liberty must, I  think, be 
co-extensive and co-existent with that cause; and 
that cause, which is nonpayment of rent, (such 
I mean as will authorize a re-entry) exists from the 
very instant that there is such a default of payment 
as the law requires to authorize a re-entry; and that 
default of payment equally exists from the moment 
of such a demand as the law requires being made of 
the rent due and nonpayment thereon, without any 
subsequent definite period of time having elapsed ; 
and whether’ there be or be not distrainable goods 
on the premises sufficient to pay the arrears of the 
rent, and by the sale of which the remainder-man

r *

may, at his own trouble and risky pay himself those 
arrears. The words “  for nonpayment,” must in 
this case, I think, be taken to mean the same as 
either,' “  because o f” — “  by reason o f” — “  on ac- 

count of,”  or “  in case of nonpayment ;” "that is 
to say, when that event occurs, and the same there1 
fore* as if  the words were on nonpayment of rent. 
That appears to me to be the proper sense and 
meaning of the words; and it is also, as I think) 
agreeable to the object of the qualification, which is, 
that the party shall have the land whenever the 
lessee fails to pay the rent for it. The'lessee's 
failure or default in the performance of a duty 
which it &  incumbent on him to perform,* is the sole 
ground and consideration for entitling the party to 

' re-enter and have again the land, without regard to

%

¥
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any possibility or power which the rent-owner may 
have to obtain the rent by any other means or 
exertions of his own.

But it has-been argued that this qualification in 
requiring a power of re-entry is silent as to the’ time 
when it should be carried into effect; and therefore 
that it may be considered to require only that there 
should be some reasonable power of re-entry for 
nonpayment of the! rent, and that the power of ref 
entry reserved upon the lease in question isVa 
reasonable power of re-entry for nonpayment of the 
rent, and therefore as much as the creatrix of the 
power has required. T o  this; besides observing that 
the word “  reasonable ”  is not here used in the deed, 
though it is used in two other instances in giving 
those powers where a discretion was intended to be 
given, I answer,' that this qualification in my opinion 
is not to be so considered, if  upon the due and 
proper construction- of this leasing power;' this 
leasing power, if  fully executed, would have auth'o-

m •

rized a re-entry for nonpayment of rent in any case 
in which Such entry would riot be authorized fo^
nonpayment of rent upon the lease in question;

* *
A nd T  say that ^there are-cases in which', i f  fthe 
power^of leasing had been fully executed,” a re-entry 
might lawfully be made, for the nonpayment o f  rent'J in

•  * * • j

which it could notlawfully be made under this leased _ «
iT o  try whether this be so brr;not, suppose7 the

« • - *

right of - re-entry ’reserved by this lease,* instead of 
its being in its present' form1, had used the f very 
words of qualification' used in the d§ed creating the 
power o f leasing.1 Suppose the lease Iiad been,J

Provided that it shall be lawful for the lessors,* &e?
B B 2
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“  to re-enter” (or, “ 'that they shall' have power of 
“  re-entry,” ) “  for non-payment of the rent hereby 
“  reserved.”  That is an easy and obvious way of 
framing the proviso, and most likely to be adopted,
as I  should think, by a person .having recourse to 
and looking at the leasing'power, as he ought to do 
who is anxious to be secure ; and that- clearly, 
I.think, would have been a due, execution of the
power, and under such an execution of the power, 
by using those words in the lease, whenever there 
was’a default of payment) whether fifteen days had 
elapsed or not since the rent became due, or whether 
a sufficient distress was on the demised premises or 
not, the right of re-entry would ’have arisen in case"1 i * '
the landlord had made' such a demand of the rent as 
the law for that purpose requires: so that the same 
construction would be given to those words where 
used in'the lease, as 'if the words had been on non
payment of ren t; whereas according to the right of 
re-entry actually reserved -the landlord has no such 
right of re-entry (though the rent is due and has 
been so demanded,) for fifteen days, during which 
he would have such a right, under such a due exe-• °  #>r f
cution of the power of leasing as I have above sup
posed, nor would he have such’ right of re-entry at 
any period of time when there was a sufficient dis
tress on the premises on which he might levy for 
his rent, though upon-the goods of innocent .third 
persons; which right of re-entry he would have 
during all that period in the other case, and with
out the painful necessity of being driven, in any case, 
to his remedy by distress upon the goods of inno
cent strangers. So that he has not that" right and



specific remedy in lieu of his rent in those cases, 
under the lease .in question, which ĥe would have 
had under it on such a due execution of the leasing 
power as I have above supposed^ but a different one, 
and such as in some of such cases at least some con
scientious persons would not resort to or enforce, 
such as enforcing the power of distress upon the 
goods of innocent third persons. The construction 
o f  the words in question, therefore, i f  used in a lease 
instead o f being used in the leasing power, taken 
.according^ to the proper and ordinary sense and 
meaning of the words used, would, as it appears to 
me, have given a right of re-entry immediately on 
non-payment of the rent. They cannot, therefore, 
I  think, be properly deemed to have a different im
port and signification when used in the leasing 
power, from what they would have in a lease made 
in conformity to that power, or that they would have 
i f  they were used in any lease whatever. There is 
not only<nofright o f re-entry given for nonpayment 
o f the rent' until a default of payment for fifteen 
days, but even on such’ default the right given by 
the proviso is not a right of re-entry to possess or 
enjoy the land, but a right only of distress in case 
there be a sufficient distress upon the premises. In
the forms^of leases contained in Horseman’s Con-

%

veyancing, in the edition that I have, I liave been 
able^to find only one that is clogged, with the in
sufficiency of distress, all the others appear to be 
.without it. Those leases appear to have been be
tween, the times of the statutes of William and Mary 
and Geo. 2, and several of the conveyances there for 
securing annuities give,' first a power of distress, in

b b 3
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.case the annuity be in jarrear. for a given number o f 
days,. and a. right o f entry and enjoyment till satis
faction, in case it be in.arrear for a larger number 
of days, without .regard to whether there be or be

-A

not any sufficient;distress upon the .premises.' I  think 
too that it affords an argument in favour of the above 
construction, and that nothing else can legally be 
deemed to havejbeen/n the contemplation or inten
tion of, the creati;ix,of ,the leasing power when she 
usedjthe words in question, than a mere simple non
payment,, or default of. payment of rent generally, 
unaccompanied with any other fact or circumstance, 
except that whichjthe general rule of law requires, 
viz. a demand. - It is manifest, that where she meant 
any wother /act or .circumstance should accompany 
that nonpayment before the right of re-entry should 
be. given, ’ she has expressly mentioned it, for in 
£he second leasing powder she- enables leases to be 
granted, though the right of re-entry be not rê - 
served except upon a lapse of nonpayment for 
twenty-eight days after the time, appointed for pay?-
ment of the rent. And I do not see how the lease

%

in question can be. held to .be valid except upon 
principles of law that would have rendered it also 
valid, in case the creatrix of the leasing powers had 
also expressly added in the second leasing power 
another ingredient besides that lapse of twenty-eight 
days, namely, the want of a sufficient distress upon 
the premises, without both which, in addition to the 
mere nonpayment of rent, a right of re-.entry need 
not, in that case, have been reserved under the se
cond leasing power. .

But, in truth, the reserved right of re-entry which
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is*now in question (whether it is to be deemed rea
sonable or unreasonable) is not a right of re-entry 
for nonpayment of rent, but it is in truth a right 
of re-entry for a different thing which may never 
exist, notwithstanding there is a default of payment 
of rent, namely, for an aggregate, consisting in part 
indeed of that default, but of two other things 
besides, namely, a certain lapse o f time and a want 
o f sufficient distress. It  is, in reality, not a right 
of re-entry for nonpayment of rent, but a right of 
re-entry for want of a sufficient distress in case 
of such nonpayment. Instead o f giving a right 
o f re-entry for nonpayment of rent it refers the 
remainder-man to the right of distress on that event, 
a right which he would have by the general law, 
even without such reference; and it gives him the 
right of re-entry only at a later time for a different 
thing, and on a further event, viz. the want of suffi
cient distress.

It is not, therefore, in reality a right of re-entry 
for the same * thing as the creatrix of the leasing 
power required it should be for (and which right, 
as I have said before, must I think be co-extensive9
with the existence of the thing, or event, or default 
for which it was given) ; but it is a right of re-entry 
for a combination of things, all of which must exist 
before the right of re-entry can be exercised.. And 
how reasonable soever it may be thought that this 
qualification of this leasing power might have been, 
given by its creatrix for the securing of the rent
instead of the qualification she has actually given to* *
it, it cannot I think be substituted for the qualifica
tion which she has actually given and required.
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B u t it hasbeen argued that all this is immaterial;

because of the general clause of re-entry that follows
for default of the performance of any of the reserva-*
tions,1 covenants, &c. But! it is • so * completely set-f *
tied, both on the maxims and authorities of law, that'*
the general clause o f , re-entry can extend only:to*

• •

cases not before specially provided for, more espe
cially when it would otherwise contradict and defeat  ̂
the .prior express provision, that I shall say no more* 
upon this point. -  >

But thens it has further been objected that this 
leasing power being given and executed since the1 
statute 4 Geo. II.,* the insertion of the want of a
sufficient distress on the demised premises in the *

«

leases,* in order* to give the right of re-entry, has be
come immaterial; because it has been urged, that 
since that statute no right ’of .re-entry for nonpay- ■ 
ment of rent can'be rendered effectual so as to regain 1
the actual possession, unless where there is no suffi-

• «
cient distress to be found on the demised premises
countervailing1 the 'arrears of rent due. But that

% ♦
statute does not appear to ‘make any difference ini 
the present case. That statute applies only to cases 
where the landlord has omitted to make1 such a de-' 
mand of the rent as would entitle him to the for
feiture, and substitutes for his*relief other things to 
be done in lieu, and then gives him the benefit o f a

* • L
forfeiture (to which-he would not be otherwise en
titled), and gives him that benefit only in certain 
cases, amongst-which is* the want of a sufficient 
distress, and on certain terms. But notwithstanding .

■ a * *  C. 28, J. 2. „ l
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that statute; where a due demand of the rent hasv 
been made, a right of re-entry may be given, and 
may be effectually enforced, though a sufficient dis
tress be upon the demised premises. That statute 
too applies only to cases where a half year’s rent is* 
in arrear, and not to cases where a less arrear of rent 
is due, as may be on the lease in question by a part 
payment, although the rent is reserved not quarterly 
but half-yearly.' . j f •- - .  ̂ -

But it has been further urged, that not only the 
above statute*of the 4th Geo.* II., but also the cases 
both at law and in equity show that the objeGt of a 
power of re-entry is only to secure the payment of 
the rent. It was then contended, that this* payment 
of the rent is as effectually and as beneficially secured 
by the power of re-entry actually reserved in the 
present case, as if  that power had-been reserved in the 
words used in the leasing power, inasmuch as it is 
said that it reserves the right of re-entry in all cases 
where, the landlord cannot himself by a distress ob
tain the payment of. the rent. This, it was argued, 
appears by the necessity there is (even after entry) 
o f obtaining judgment and execution in an action of 
ejectment before possession, can be obtained; and 
by the relief which the courts both of law and equity, 
but more particularly the latter, give, independently, 
of the provisions of that statute, in cases of forfeit
ure for nonpayment of rent. But let us see how 
the case as to this point stands: I f  the right of 
re-entry reserved had been merely for nonpayment 
of the rent, in the terms of the right of re-entry 
required, by the leasing power, it is clear, 1 take it, 
that on a due demand of the rent being made (and by
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1821. the'statute 4th Geo.. II.,' even without such demand,' 

where half a year’s rent remains due), the landlord 
v. would have been entitled either to have the rent 

£and̂ others.Y  itself actually paid to him, or to have the land. ,N o
other act in that case need be done, or any trouble 
o r' risk undergone by him with regard to the ren t; 
but without further act, trouble or riskion his part, 
he might immediately enter into the land, or imme
diately proceed to recover the possession thereof by 
an. action of ejectment, against which the tenant 
could not gain relief without his paying the rent 
itself, with costs; and .unless he thus gets such relief, 
the landlord would be entitled to recover all the 
mesne profits from the time of the default by the 
nonpayment of rent. The right of re-entry ac
tually reserved* in the' present, case gives him no 
power to re-enter, or to. proceed by ejectment, until 
the expiration of .fifteen days, nor at any period of 
time* unless there is the want of a sufficient distress 
upon * the premises, nor any right to recover the 
mesne profits farther back than not .only the expi
ration of fifteen days, but also the time when there 
can be proved: to be or when there was such w an t. 
of distress’ ; and so long .as there continues such a 
distress the only remedy the landlord has for the 
rent is b y ' action for it, or by* distress; so. that 
instead of having the rent by the payment and act 
of the .lessee himself, or, iri.default thereof, an im
mediate right to enter or. recover possession of the

1 land itself, the remainder-man. is driven to the ne*
*  •

cessity of incurring not only the trouble and expense 
of ascertaining whether there is or is not a sufficient 
legal distress upon the premises,— whether of the



property of the tenant, or of third persons,.— of wait- 1821. 
ing, where the distress is of standing coni, until it  is v *

0  ^  SMITH
ripe and cut (for till then it cannot by the statute v. 
be appraised or sold for payment of the rent,) but Ê d otherŝ  
also of incurring the trouble, delay and risk attend
ing the making the distress in such manner as is in 
no respect illegal, either by reason of the manner of 
making or disposing thereof, or by reason of the 
distrained property being privileged from distress 
by the same being in the way to market, or by rea
son of trade or otherwise. Not only is the re- 

, mairideivman driven to this trouble, but the tenant 
may also deprive him of the power of sale by a re
plevy of the distress ; and it may happen at the end 
of the replevin-suit, that by the eloignment of the 
distrained property the insufficiency of the pledges 
in replevin, and the insolvency, or death without 
sufficient assets unadministered of the sheriff and 
the tenant, his remedy by distress may finally fail, 
with the additional loss and costs both of the dis
tress and of the replevin-suit; and i f  this does not 
happen, he may still be without his rent unless he 
take upon himself the trouble and expense of prose
cuting execution pro. retorno habendo, or for his 
debts and costs, and the trouble and risk of prosecuting 
some further action or actions against the sheriff or. 
the bail in replevin in case such execution shall prove 
ineffectual; and his remedy by ejectment would be 
in that case delayed until these results of the re
plevin-suit shall have been ascertained, even i f  an 

. action of ejectment would then lie for the nonpay
ment of that rent which had been before distrained 
for. So that after the termination of the distress

ON APPEALS AND WHITS OF ERROR. 367
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and replevin-suit it may happen that the remainder
man may lose his rent, with the addition of costs'. 
The payment of the rent is not, therefore, I think, 
as 'effectually and beneficially secured by the 'right 
of re-entry actually reserved as if that right had been 
reserved in the words of or according to the leasing 
power.

I have considered the question as above, inde
pendently of the disputed authorities of Cooce v. 
Day*, and Doe dem. Vaughan v. M eylerjf 
both which cases I think were rightly decided, not
withstanding the prior case of Hotley v. Scot/ I 
have considered the question, too, asfif in the lease 
the rent reserved had been a money-rentifonly, be
cause it has been'so .treated* in the, arguments here, 
and iii the'courts below. But it is to be observed 
that this is the case, not of a* lease for a money-rent 
only, but also for a rent of another nature, although 
certainly a very small' one, namely, the additional 
rent of a couple of fat capons, or money,'at the'elec- 
tion, not of the tenant, but of the lessor or remainder
man, who would therefore be entitled, if he pleased, 
to have that rent in kind instead of money. It has
been considered on all sides as the case of a’ lease for a 1 « 9 
money-rent only.' I presume oh this gtound that'the
special right of re-entry depending on ‘the want1 of
a sufficient distress'does not apply to this additional
rent or reservation, but to the money-rent only/and
that the right of re-entry applicable to this additional
rent is the general right of re-entry subsequently
given by the lease, in case of default in payment or
performance of any of the reservations, covenants,!

C A S E S  IN  T H E  H O U S E  O F  L O R D S
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& c .: and this may be the case if  the statute 2*W.
i

& M .* which is the statute giving the power of 
sale of a distress for rent, be deemed to be confined 
to money-rents only. But if the default of payment 
of this additional rent be within the special rights of 
re-entry depending on' the want of a sufficient dis
tress, more especially if  this kind of rent be also not 
within the above statute of,W illiam & Mary, so 
.that' the distress could not be sold under that statute 
for the purpose o f raising or paying that rent, though 
if  it could be sold for that purpose it would’ not 
raise the rent in kind agreeable to the landlord's 
right of election, but in money only, at least not 
.without additional trouble and expense to the land
lord of purchasing the rent in kind with the money 
raised by the sale, that .is, either by doing it himself 
or procuring another to do it, I  say that in such 
case the question* proposed to us by your Lordships, 
as it appears to me, would embrace still further con
siderations arising from those circumstances, as the 
distress for that small rent in kind, viz., the two 
capons, would in that case, that is to say if  it could 
not be sold under the statute, remain only a dry, 
unprofitable,* chargeable pledge for that rent, in lieu 
of the productive security and enjoyment of the land. 
This however it is unnecessary for me to consider, 
inasmuch as whether the additional rent in kind

4 *
would embrace further considerations as to the law 
of the case or not, I think, for the reasons which 
I have before stated, that having due regard to every 
thing alluded to in the question proposed to us by 
your Lordships, the lease in question is invalid.

O N  A P P E A L S  A N D  W R IT S  O F  E R R O R .
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Parky J.— The objections to this lease are two : 
viz. that it does not pursue the power, inasmuch as 
a clause is required to be in every lease in these 
words': “  So as there be contained in every such 
“  lease a power of re-entry for nonpayment of the 
“  rent thereby to be reserved,”  and nothing more: 
whereas it is said this lease contains a power of 
rentry, not generally, but clogged with two condi
tions,— “  Provided the rent, &c. shall be behind 
“  and unpaid, &c .fo r  fifteen days, and no sufficient 
“  distress can or may be had or taken upon the pre- 
“  mises.”  And these two objections fall under very 
different considerations; but it must be admitted 
that if  either of them prevail the lease is invalid. 
As to the general rules which govern the courts in 
the construction of leasing powers they are all now 
well understood, and have been so fully explained 
and' commented upon by some of my learned bro
thers who have preceded me, that it would be a silly 
parade of learning, and a useless waste of the time 
of the House to enter upon them ; it being suffi
cient to state that the intention of the parties, which 
is to be collected from the instrument, is to be the 
governing principle in the construction. ! ,! a 

The words of the power having been read to your 
Lordships, ‘ ‘ So as there be contained a power of 
re-entry for nonpayment of the rent thereby to be 
reserved,”  it has been asked, “  if  a plain man Were 
asked .how he would execute such a power, what

t 9

would he say ?”  I  answer distinctly that he would
9 *

say, “  insert a clause in the very words o f the power, 
that.the lessor shall have a power to re-enter ? for 
nonpayment of the rent thereby reserved.”  I  an-



swer that such a plain man, irf my conception, would 
be grievously surprised to find two conditions, which 
he will in vain look for in the power, but which 
materially alter the rights of the remainder-man. . 
The power to make leases is to be construed so as to 
lean neither to the one party nor the other, for the 
maker of the power certainly intended that they 
should operate for the benefit of both, of the one, 
by giving him the enjoyment during his life of an 
estate w ell1 cultivated, of the other (viz. the re
mainder-man), by preventing him from coming to an 
impoverished one.

It seems to me that to contend for what is insisted
on by the Plaintiff in error is to say, that “  absolute”
and “  conditional ”  mean the same th in g; or, that
a power clogged with two conditions is the same'
thing as an unclogged and unconditional power.
When this case was before the Exchequer Chamber
I stated, that if  the only objection to this lease were
the time given, before the lapse of which he could
not re-enter for nonpayment of the rent, as then
advised, I should think the objection fatal. I have

. _

heard nothing since to remove my doubt. It is said 
indeed that the indefinite article a being used, 
namely, cC power, any power that is reasonable may 
be inserted. But what right have we to do this Tor 
the grantor of the power? Who has a right to 
insert this word? Who, i f  inserted, is to construe 
i t ? ' The court or the jury? I f  fifteen days be 
reasonable, why not twenty, twenty-five, and thirty ? 
That this was never contemplated I  think quite 
dear ; for whenever time is meant to be given it is 
expressed, and therefore she must be presumed to

O N  A P P E A L S  A N D  W R I T S  O F  E R R O R .
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have known that where she meant to’ give time it. 
'  ought to be expressed, lest the giving it in one case 

should be construed, as it is by me, that it was not 
* intended to be given in the other. But'I have said, 
and I repeat it, what right have we to-insert the 
word “  reasonable ”  into this power ? I f  this word 
“  reasonable”  never-found its way into powers, it 
might perhaps more fairly be argued that it was 
inherent in’ all. ‘ But looking at precedents * and 
adjudged cases we do find’ the'words “  usual’*- and 
“  reasonable ”  sometimes jointly introduced, some
times separately ; and these words when introduced 
compel'the courts to consider what are usual— what 
are reasonable covenants— under * such povyers. I f  
then .it is not unusual 'to insert' such’ words, >vyhy 
are the courts to introduce them where the creator 
of the power * has n o t; and who by omitting them 

.must be taken to have intended that they should not 
be inserted ? But T am ’ staggered by what is said 
in a book of .great authority, and to which-1 think 
the Professional Public .are much -indebted *, • that 
if  this objection were’ to prevail it would invalidate 
nine tenths of all the leases in the kingdom granted
under powers, I can only say such a consequence 
is to be deeply deplored ; but it is entirely owing to 
this, that those who have prepared such leases * have 
chosen to • follow their own new-fangled * conceits, 
instead of using the exact words of the power con
ferring the right to lease upon- certain terms, and 
upon certain terms only. This* argument, that 
many leases will be invalidated, may be a ;very good 
one to your Lordships s in .your • legislative, capacity,

- * Sugden on Powers.
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on account of the hardship of. the case, but cannot, 1821. 
and ought not, to influence you when your province 
is ju s  dicere, non dare. However, if  this were the v.

1 1 • j j 1 1 • 1  m a 2ARL jerseyonly objection to the lease m question, on account an(j others: 
o f , the long practice which has prevailed, as it is 
alleged, I might be inclined to pause before I pre
sumed to offer my humble advice to your Lordships, 
that on this,ground alone the lease would be void.

But the second objection seems to me to be im
possible to be got over. I have thought*much about 
it,' both before I gave my judgment in the Exchequer 
Chamber, ,and since. I have turned it in every 
point, of view,; I have heard all that learning and 
ability at the bar could suggest; I have of course 
been present at all the conferences with my learned 
brethren ; I*have been most desirous to be convinced 
if  my opinion be erroneous; but after all I cannot 
raise in my mind a probable doubt; and though if 
the.decision of your Lordships should be ultimately 
in favour of the lease it will be my duty to conform 
to. that opinion, I am* at present bound to state my 
entire concurrence in this point with my learned 
brothers, Richardson, Burrough, and Holroyd, who 
have preceded me. Their luminous exposition of 
the. argument, and my own judgment in the E x
chequer Chamber, which is very accurately reported, 
both by Messrs. Broderip and, Bingham, and .by 
M r. Moore, and which is in the possession of some , 
of your Lordships, render it unnecessary for me to 
do* more on this head than to make an observation or 
two on the cases that have been quoted.

The main reliance on the other side is on the case 
of Hotley  v. Scot, Lofft, 316. O f  that reporter

vol. h i. c c
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1821. 1 shall say no more than this (without forming any
judgment of my own), that during a long profes- 
sional life of forty years, and Lofft’s reports em-

EandL otherT r̂ac n̂g a period of that great man’s life who then
presided in the Court of King’s Bench, - during 
which, as to this part of them, there is no other 
reporter (for the reports of the very learned person 
now at your Lordships table * did not commence 
till 1774, nearly two years after Mr. Lofft’s), I never 
heard them quoted three times in my life. But 
without any observations of this kind, it is quite 
clear from that report that none of the learned 
counsel then at the bar, neither Mr. Dunning nor 
Mr. Bearcroft, neither my Lord Mansfield nor any 
of the Judges, appear to have taken the least notice 
of the condition as to the want of a sufficient distress, 
which is the very point now under consideration, 
and which from the terms of the power and lease in

But it is said there is 
a note of that case by Mr. Butler, taken by himself, 
in which it appears to have been mentioned; I Have 
not seen that note, and therefore I can say nothing 

'to it. I entertain great respect for that gentleman, 
and I do not wish to depreciate the labours of the 
young ; but unless he be much more advanced in 
life than, for the sake of the public I wish him to 
be, he must forty-eight years ago have been a very 
'young man. But, admitting the point to have been 
mentioned, it cannot have formed a prominent 
feature either in the argument at the bar or in the 
consideration of the court, for if it had it is impos
sible that M r. Lofft, or any other man, in a report

# Henry Cowper, Esq.

that case might have arisen.
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of four pages should have omitted it. Can such a 
case for a moment be put in competition with Cooce 
v. Day  *, where this clause was the main objection 
to the lease, a case most ably argued at the bar by 
the now Chief Justice of that Court, and receiving 
the deliberate certificate of four very eminent Judges, 
Lord Ellenborough, Justices Grose, L e  Blanc and 

' Bayley? In the course oPthat argument Lord 
Ellenborough said, “  There can be no doubt that it 
“  is more beneficial to the owner of the estate to 
“  have a power of re-entry at once upon the tenant, 
“  upon nonpayment of the rent within a certain 
“  time, than to have such a power only in case there 
“  shall be no sufficient distress upon the premises.”  
And in another place, when Mr. Abbott was strongly 
pressing on the Court that such a clause secured the 
landlord s object, namely, satisfying his rent more 
speedily than in any other way, Lord Elle^borough 
said, in answer, “  In the one case it is to be secured 
€t from time to time by successive suits, with the risk 
“  of sureties if  the distress be replevied; in the 
“  other, it is secured once for all by the landlord’s 
“  re-possessing himself of the land out of which the 
“  rent is derived/’ Can any one say, my Lords, 
that the one remedy is not more easy, more direct, 
and less circuitous than the other ? And that great 
man, Lord Ellenborough, again says, “  Surely the 
“  direct power is more beneficial to the landlord.”  
A nd the certificate of all the learned Judges is 
in direct conformity with these dicta of Lord 
Ellenborough; for it is said, “  W e are of opinion 
*' that the power of re entry reserved in and by the

1821.
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1821. “  said lease for nonpayment of the rent is not made
s m i t h  “  m conformity to the power in the settlement for 

v• “  granting leases of the freehold part of the saidEARL JERSEY . . .
and others. “  premises, and that the lease is void on that

“  ground.”  Not having seen any report of the judg
ment of the Court of K ings Bench upon this case 
of Doe dem. K arl Jersey v. Smith, I cannot tell 
whether this case o f Coxe v. D ay  was recalled to 
their attention ; but I am quite sure it is impossible 
to reconcile the one with the. other. This was so 
strongly felt by two very learned Judges in the 
court below,, that .at once .they doubted .the pro
priety of that decision ; and one of them, says, “  it is 
“  not law, for it is diametrically opposite to reason 
“  and common sense I am sorry, to say, I think 
directly the contrary; but I, for one, seriously object 
to this mode of getting rid of decisions, because 
they militate against pur own notions. ,1 agree, with 
the pointed manner in which this was expressed 
lately in this House by the Lord Chief Justice of 
the Court of Common Pleas, and I hope I shall be 
excused for using his language. “  I f  the r law. so 
settled is now to be considered unsettled, I know 
not on what foundation, in point of law, any decision 
can stand. +”

But the case of Coxe v. Day  is not a solitary, 
case, for the question again, in about three years 
after, came under the consideration of three of the 
same Judges.who decided Coxe v. Day, namely, 
Lord Ellenborough, Judges Le Blanc and.Bayley, 
with the addition of another learned person, now no 
more (Mr. Justice Dampier),, and who could not

* Vide ante, vol. 1, 195. + Vide ante, Rowe v. Young, 273.
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have decided as they did without determining 
that such a clause as we are now considering ren
dered a lease void where the power did not authorize 
'it. The case I • allude to is D oe  ' dem. Vaughan 
v. 'M eyler *. The case was- tried before the latter 
Judge'at Hereford, who thought the objection, such 
as we have here, was one that went to the whole 

'lease, though it was partly of lands of which the 
lessor was seised in fee, and partly of lands in which 
,he had only an estate.for life with a leasing power, 
-provided there was a clause of re-entry for nonpay
ment of rent for fifteen days.- The lease was not 
executed •» according to this power, for it added, 
“  and if  there be no sufficient d is t r e s s b u t  the 
Court" held? though the lease was void, because not 
executed according to the power, yet it was good as 
to the land of which the lessor was seised in fee, and 
the Court apportioned the rent; which wa$ an erro
neous judgment, if  the objection to the present
lease be not a good one. . . .

The case of Rees on the demise o f Pow ell. w  
4K in g i,  I formerly thought,-and still think, sets this 
point at rest, by showing that such a. clause as this 
throws a burden- upon the right of re-entry which 
the maker of the power never contemplated. That 
case has been so often mentioned that it is enough 
to say of it that/it has decided, that before a plaintiff 
in ejectment can recover upon a clause of re-entry 
in a lease, in case there be no sufficient distress on 
the premises, he must show that every part of the 
premises has been searched, else he cannot say there 
was no-sufficient distress.' The Judge who first

1821.
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decided this was well known to some of your Lord- 
ships, and no man will decry the knowledge of the 
late Mr. Justice Heath, and his opinion was con
firmed by the Court of Exchequer. I f  the Courts 
of Westminster Hall were to overturn that decision 
it would go a great way to shake my present opinion; 
but I do not learn that any of my brethren are pre
pared to do so ; and if, therefore, I feel myself 

.bound, as I Shall feel, to call upon any plaintiff in 
ejectment on the circuit, who has such a clog on his 
clause of re-entry as this, to prove that he has made 
a full search for a distress before I permit such a 
plaintiff to recover, I cannot conscientiously advise 
your Lordships that this lease is valid; most sin
cerely, however, wishing that consistently with my 
honest opinion I could do so.

O f one other point I must take notice, namely, 
that as this lease contains a general clause of re
entry it must necessarily control the special clause. 
To that position, I, for one, at present, cannot agree; 
for I find the contrary doctrine maintained, from 
Altham’s case * down to the present day. In 
Altham’s case we find this position or rather this 
maxim adopted. In the first part of the argument, 
putting every point that can possibly occur, his 
Lordship says, “  Quando carta continet generalem 
clausulam, posteaque descendit ad verba specialia, 
qua? clausulce generali sunt consentanea, interpret 
tanda est carta secundum verba specialia ”  But 
he goes on to add, there is another rule or principle 
of law, viz. “  generalis clausula non porrigitur 
ad ea\ quce antea specialiter sunt comprehensa”

4

* 8 Co. 154, b.

3
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Therefore, I say, this point for which I  am now 
arguing being first specially defined cannot be en
larged by a subsequent general clause, which can 
only apply to cases not before specified or defined. : 
So in Sheppard’s Touchstone (which is supposed to 
be the work of no less a man than Mr. Justice 
Doddridge) on the exposition of deeds *, in con
firmation of the above doctrine, that writer says, “  I f  
there be two clauses or parts of the deed repugnant 
to one another, the first part shall be received and 
the latter rejected, unless there be some special rea
son to the' contrary.”  I f  we descend to more 
modern times, we find the same rule universally 
adopted and confirmed by Judges on particular cases 
depending before them. In Cother v. M errick  f ,  
Mr. Baron Nicholas, quoting the Year-Books in 
support of his opinion, says t, “  When there are 
two clauses in a deed of which the latter is contra
dictory to the former, there the former shall stand.”  
A nd not to multiply authorities upon a point on 
which Lord Ellenborough intimated a strong opi
nion, when he expressed himself against the validity 
of an argument founded upon such a v point, I shall 

’only quote one more from what Lord Chief Justice 
Holt and two of his brethren said in Thomas v. 
How ell §, that “  in deeds it ‘was admitted that sub
sequent clauses which are general shall be governed 
by precedent clauses which are more particular.”
I therefore think that this ground does not, in any 
way, strengthen the argument as to the validity of 
the lease.

* Ch. 5, p. 88, fo. 7. f  Hardr. 89.
£ Haidr. 94. § 4 Mod. 69̂

t
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v 1*8*21. The point upon the statute1 of 4 Geo. 2, has been 
s m i t h  so luminously explained by my learned brother 

v- Holroyd, that I shall not trouble your Lordships on
E A R L  J E R S E Y  . .  A

and others. that point, except to say 1 entirely concur with
him.

The next point is, whether the other leases should
* be admitted as evidence ? I am willing to admit

that if  this deed upon the clause in question con
tains any latent ambiguity raised by extrinsic evi
dence, parol evidence or extrinsic evidence may be 
admitted to explain it, or to render it unambiguous. 
But I have never heard the general rule contra
dicted, that parol or extrinsic evidence cannot be 
admitted to contradict, vary, or add to the terms of 
a deed. It would be of most dangerous consequence 
to admit such testimony; for then, parties dealing 
in matters on writing made upon advice and' consi
deration would be subjected either to the uncertain 
testimony of vague and precarious memory, or, as 
in the case at bar, to matter, of which at the time 
of contracting they might have no knowledge, and 
never intended to be under its 'control. The written 
instrument, therefore; except in cases of fraud, or 
other excepted cases, of which I insist this is not
one, must be considered as speaking the sense of the

• . • •
parties' to that deed or instrument. Upon this 
ground it was, I conceive, that the case of Cooke v. 
Booth * met with such a decided opinion against it 
in Baynliam v. Guy's Hospital f ,  by Lord Alvanley 
when Master of the Rolls, who not onlv states his 
own opinion, but that of Mr. Justice Wilson, wrho 
had argued the case of Cooke v. Booth, (who, Lord

* Cowp. 819. t  3 Ves. jun. 298.
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Alvanley says, was astonished at the decision) as well 
as * that of Lord Thurlow. The Master of the 
Rolls says, “  I protest against the argument of the 
learned Judges as to construing a legal instrument 
by the equivocal acts of the parties, and their under
standing upon it.” *' The case of Tritton  v. Foote * 
seems directly at variance with Cooke v. Booth . In 
Iggulden  v. M ay  f  the Court of Exchequer Cham
ber, unanimously affirming a judgment of the Court 
of K ing’s Bench, held, that a covenant in a lease to 
grant a new lease, with all covenants, grants, and 
articles as in the said indenture is contained, does 
not bind the lessor to insert a covenant of renewal in 
the renewed lease, although it was alleged in the 
pleadings that the covenant required had been in
troduced in various other cases before then success
ively made and executed on renewals from time to 
time granted. Lord Chief Justice Mansfield, stop
ping the then M r. Abbott, who was to have argued 
against the construction contended for on the other

S M I T H

V .

E A R L J E R S E Y

and others.

side, said, that the case-of Cooke v. Booth was the 
first time that the acts of the parties to a deed were 
ever made use of in a court of law to assist the con
struction o f1 a deed : and in another part of his 
judgment his Lordship says that case had been im
peached upon all occasions, and that the Court of 
K ing’s Bench were misled by the renewals stated in 
the case sent by the Court .of Chancery. Now what 
Is asked for in the present case but to assist the 
construction of an unambiguous deed' by the prior 
acts of the parties ? In a case which I argued as

* 2 Bro. C. C. 636. ' •
t  2N.R.449. See the original case and pleadings, 7 East, 237.

*
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1821̂  counsel *, though the lease there was according to 
s m i t h  the cus ôm of the country as to the times of hold-

v• ing, yet the lease, dated 2Qth March, was held not
EARL JERSEY ,  J  .  . . 07 . .  .

and others, to be a lease m possession, within a power to grant
in possession, and not in reversion, because the days
of holding were as to the tillage from 13th February
past the pasture ground from 5th April next, and
the residue of premises from 12th May next.

But, my Lords, in my opinion no cases are
wanting to prove that no evidence can be admitted
to explain a deed which is plain and perspicuous in
its terms, containing no ambiguity, much less to add
clogs and conditions to it. I am asked then, is this
a deed of that description ? I answer, that in my
opinion it is. I see no ambiguity; it is precise and
definite in the powers granted 9 every person of
plain and common* understanding, much more every
person with a legal mind, can give it a clear and_ •
satisfactory solution. But I  am told the case of 
Fonnereau v. Poyntz t, before Lord Chancellor 
Thurlow, is against my opinion. Upon the best * 
attention I can pay that case I do not think so. 
The case was a bequest of the sum of 500/. stock in 
long annuities, and similar bequests of smaller sums 
in the same stock. The question was, whether this 
was a bequest of 500/. a yearlong annuities, or only 
500/. in the long annuities. This case was very 
powerfully argued by one of your Lordships; I own 
I should have thought there was no difficulty in the 
construction ; and Lord Thurlow seemed at first to 

. be of that opinion, but afterwards admitted evidence

* Doe, dem. Allen 8f others, v. Calvert, 2 East, 376. 
t  1 Bro. C. C. 472. . n .* '
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to show the extent of the /property of the testatrix, 1821. 

to see whether she could* possibly mean 5001. a year, s m i t h  

when she had no such stock. But though his Lord- v-
°  #  ̂ E A R L  J E R S E Y

ship admitted this, he states the clear principle of and others, 

law to be, that for the wisest reasons it will not 
admit of an instrument being construed aliunde.
A nd in the close of that case his~ Lordship says, 
what I  quote to your Lordships as strong in my 
favour, because he only lets in the evidence to ex
plain what is uncertain, “  There is no doubt, if  the 
word stock had been left out, but the meaning would 
be that the sum of 500/. was to be disposed of in 
long annuities, and to make a produce, and that 
produce to accumulate until the legatee should at
tain twenty-one. This being the doubtful interpre
tation upon the face of the will, the question arises * 
whether the state of the testatrix’ s fortune is not 
applicable to the construction of the will. It appears 
by some other parts of the will that she was ex
tremely anxious to make an ample provision for the 
family of the Fonnereaus; considering then the 
situation of her fortune, it is perfectly inconsistent 
to say that she could mean to give ten times more 
than she was worth in legacies. M y opinion there
fore is that the judgment must be reversed, and 
that I can let in the evidence of the value of the 
estate, not to control the bequests, which the testa
trix has made in words themselves distinct, nor to 
control the bequest which she had made of a subject 
which she had accurately described, but because the
words she has used in the description are upon the

* ___  •

whole of the context uncertain.”  “  The peculiarity 
of this will furnishes sufficient doubt to warrant the
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; admission of collateral evidence to explain i t ; and 
if  so, the statement of the testatrix’s fortune is appli
cable to the purpose of such an explanation.” His 
Lordship, whether right or wrong in his notion, 
clearly admits evidence aliunde on the,ground of 

♦ uncertainty and ambiguity only, and leaves the prin
ciple wholly * untouched, that parol evidence, : or 
evidence aliund£, cannot be admitted to contradict, 
add to, or vary the terms of a deed, will, or other 
written instrument. Now here the terms of [this 
power are clear and express, without limitation, clog, 
or’condition,,nothing being doubtful or ambiguous*; 
and the evidence sought to be admitted is not to 
explain that which is doubtful, but to add two 
clauses or two conditions to that which is absolute 
and unconditional: in short, to make a new deed in 
this respect. * \  '*

The decision I am humbly recommending steers 
clear of all vagueness and uncertainty; leaving 
nothing to the variety of conflicting opinions. For 
who is to 'decide what is reasonable ? I f  the Judges, 
as I should be inclined to think,— (but worse, if  the 
jury) are,— what can lead to such contrariety of 
decision? We all know, in .every transaction of 
human life, what is held reasonable, or unreasonable 
depends upon the reasoning-and feeling of every 
individual man wrho has to consider the question. >

I heard it said this .will unsettle many leases.
I lament that it is so. The Legislature may inter
pose ; but . if my mode o f . construing powers had 
been always adhered to, no such evil could‘ have 
ensued. The hardship of the individual case, is 
represented ; and if there be hardship, I also, as an

. CASES IN THE HOUSE OF LORDS
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individual, lament i t ; and this' statement of hard
ship, and the consequences of what-I should propose,' 
have, made me, again and again, examine this point 
with all the ability in my power: but after all this 
consideration, feeling that it is my sworn and there
fore bounden duty to declare what ,1 believe the law 
to be now, not to say what it ought to be, I think - 
that to decide in favour of the lease would be to 
make a power differing substantially from that which; 
was made, and making conditions which the creator 
of it never intended. This would be my opinion) 
if  I stood alone ; but I am happy not to be singular 
in my judgment on this important question, although 
I am opposed to others whose ability I respect, and 
whose learning I revere. ' <

. r * •
• f• •

Bayley , J .— I am of opinion that the lease in
this case is conformable to the leasing power, and; 
that it is valid. Nor do I think that that opinion' 
will trench on the case of Coxe v. D ay.' .T h e set
tlement, in this case requires “  a* power of're-entry, 
for, non-payment of the rent;” and the first question*. 
I propose to consider is, whether thisjease does or does
not contain “  a power of re-entry for non-payment)

♦

of the rent?”. It provides, that if  the rent be behind 
for the space of fifteen days, and no sufficient distress 
can be had upon the premises, the person  ̂entitled to 
the freehold and inheritance may re-enter. . Is this 
then, or is it not, “  a power to re-enter for . non
payment of the rent ?”  Does it give any power to 
the landlord? Undoubtedly.— Toi-do w h at?’ T o  
re-enter.— For what . cause ? For non-payment. of 
rent. It is then a power of re-entry for non-pay-
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m entof the rent. I  admit it is not an immediate 
power of re-entry; I  admit it is not an unconditional 
power; but still it is a power of re-entry. In re
ferring to Littleton, s. 325, I find instances of 
powers of re-entry if  the rent be behind a week, or 
a month, or half a y ea r; and as far back as the 
year-books* it is established, that'under such powers 
the time to demand the rent to warrant a re-entry is 
at the end of such week, tnonth, or half-year, and 
not on the preceding rent-day; so that it is consist
ent with a power of re-entry that it should not be 
immediate, but postponed till some given time after 
the rent should have accrued ; and in G odboltf 
I  find the instance of a power of re-entry if  the rent 
be behind, and there be no sufficient distress upon 
the land ; and from these instances I infer that a' 
power of re-entry, if  the rent shall be behind fifteen 
days, and there is no sufficient distress upon the 
premises, is “  a power of re-entry for non-payment 
“  of rent.”  It may not be the most beneficial 
species of power ; it may be clogged with what in 
some cases may, by possibility, produce an inconve
nience, but still it is a power. And if  it be a power 
of re-entry for non-payment of the rent, this lease 
does contains what (in the words of the settlement) 
is “  a power of re-entry for non-payment of rent 
and- persons who«impeach1 the lease are then driven 
to the argument, that though it be a power, yet it 
is not such a power as, having due regard to the' 
intent and meaning of the indenture of the 2d July 
1757, that indenture according to legal construction

* 20-H. 6. 30, 31. 6 H. 7. 3. Brooke, entre congeable, pi. 90. 
f  110, pi. 130.



requires. Now this argument assumes that the words 
are capable of more than one meaning, if  they are 
not so clear and precise and definite as to admit but 
of one sefise; and it was to point out this assump
tion that11 have been troubling your Lordships upon 
what might otherwise have appeared nearly a self- 
evident proposition. The words are “  a power of 
“  re-entry for non-payment of the rent.”  The law 
knows of many such powers; some more beneficial, 
some less so ; some qualified, some n o t; some to 
hold the land till the -rent is satisfied out of the

i

profits; some to hold till the rent is satisfied. 
aliunde* ; some, as here, to restore the reversioner 
to his former estate ; and some with the conditions 
I have already noticed, viz. postponement of time, 
and absence of distress upon the land ; and some 
(though very few), with neither of these conditions. 
A nd which of these powers, having due regard* to 
the intent and meaning of the indenture of 2d July 
1757, does that indenture, according to legal con
struction, require ? The intent and meaning of that 
indenture is to be collected either from that inden
ture, without looking out of it or beyond it, or from 
that indenture, combined with the consideration of 
the state of the property at the time when that in-* 
denture was made, if  the evidence of the then exist
ing leases, and of the powers therein contained 
(which I shall by-and-bye consider), be admissible. 
The intent and meaning of that indenture {per se, 
and without looking beyond it or out of it) was, as 
it seems to me,*that the reversioner should have such
of those powers as would give him a proper and rea-

* ^
* Co. Litt. 203. a.
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onable security for his rent by way of re-entry; 
and* that if  nothing short of a right of immediate 
re-entry, and of re-entry whether there were or not 
a sufficient distress upon the land, would give him 
that security* I should say he was entitled to such a 
power in the lease as would give him those! rights ; 
but if  any of the other powers would give him a pro
per and reasonable security, it seems to me that 
giving him any of those other powers would be all 
the indenture of 1757, according to legal construc
tion, requires.. The rent is not a rack-rent. It is 
only 2/. is . 6 d. per annum, payable half-yearly; 
and for a lease for three lives the lessees surrendered 
a subsisting lease, upon which at least one life was in 
esse\ and paid 105/. A half year’s rent therefore 
would, be 1 /. 0 s. 9 d. only ; and for such a rent a 
delay of fifteen days was not likely to occasion the 
reversioner much probability of loss; it was not 
likely the premises would ever be so completely de
serted as to have no sufficient distress upon them ; 
nor was the rent such as could be any inducement 
to the tenant to replevy. For such a rent the power 
in question to re-enter at the end of fifteen days, ' if  
there were no sufficient distress upon the premises, 
appears to me an adequate and reasonable security; 
and I should be disposed to think that for such a 
rent, a clause without giving any days .of grace 
would be unreasonable; because I think the imme
diate exercise of such a right would be oppressive. 
Nor do I* think it.unreasonable to deny the rever
sioner the power o f re-entry where ‘ there is a suffi
cient distress upon the premises, because the Legis
lature did hot think it unreasonable to deny the



landlord the benefit of 4 Geo. 2, c. 28, where there 
was such a distress; and because a landlord can have 
no difficulty in ascertaining whether there be such 
a distress or not. He has a right to enter with his 
bailiff upon the premises, to see whether there be 
such a distress ; and according to Godbolt5*, i f  there 
be nothing that he can see upon the premises to 
distrain he is warranted in concluding that there is 
no distress there. Godbolt’s words are, “  It was 
“  holden by all the justices that if  a man make a 
“  lease, rendering rent upon condition that if  the 
“  rent be behind, and no sufficient distress upon 
“  the land, the lessor may re-enter ; i f  the rent be 
“  behind, and there be a piece of lead or other thing 
“  hidden in the land, and no other thing there to 
“  be distrained, the lessor may re-enter ; • for the 
“  distress ought to be open and to be come-by.”  
I am therefore of opinion that, without looking be
yond the indenture of July 1757, the power in 
question is within the true intent and meaning of 
that indenture and the legal construction thereof as 
large and beneficial a power of re-entry as that in
denture required.

But I apprehend that in judging of the true 
intent and meaning of the indenture of July 1757, 
in this respect, we are at liberty to*look at the state, 
of the property at the time that indenture was made,

I and see to what restrictions it was then subject, and 
what fights the settler then had. The settler has 
used the indefinite words, “  a' power of re-entry.”  
By showing, as I do/ that there are many such 
powers, I show that there is an ambiguity in those

*  n o .
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words, either latent or patent; and may I not refer 
to the existing state o f the property at the time 
these words were used, to see what was the intention 
of the settler, and in what sense she used those 
words ? This is the first time I have ever known it 
doubted whether the estate and interest and powers 
of the settler over the estate he was settling was 
admissible in proof. I  am not offering declarations 
of what the party said she meant; I am not con
struing a legal instrument by the acts of the parties, 
or by their understanding upon it (as in Cooke v. 
B ooth* ) ;  but by showing the circumstances and 
situation of the party, and the estates and interest 
she had at the time, I am enabling the House to 
judge what in legal construction was her meaning. 
And I am not aware that there is any legal autho
rity to exclude the evidence of such circumstances 
and situation. D oe  v. Calvertf  certainly is not. 
That case only decided that a lease of 29th March of 
tillage-land from 13 th February preceding, o f pasture- 
land from 5th April, and of the residue from 12th 
May, reserving the rent in April, was substantially 
a lease from April, and therefore a lease not in 
possession but in reversion; and the custom of the 
country, that these were the ordinary periods of 
letting, was admitted without objection, and argued 
upon without objection, but was held not to contract 
the power so as to warrant a lease before April. I f  
a man makes any deed or will, have I  not a right to 
know what estate he had at the time he made such 
deed or will ? and does not the construction vary in 
some cases according to the estate ? I f  I  grant a

* Cowp. Si 9. f  2 East, 376.
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man an estate for life, without saying whether for 
his life or for mine, is not evidence admissible to 
show what interest I had in the premises? For if  
I  was tenant in fee he will take an estate for his 
own life; i f  I was tenant in tail, or for life only, he 
will take for mine *• I f  a man bequeath me 10,0001. 
3 per cent consols, it will be a specific legacy if  he 
have that stock at the tim e; not specific, if  he have 
it not, Selwood v. Mildmay t .  Evidence is there
fore admissible in such case to show what was the 
state of his property at the time he made his will, 
and the construction upon the will is one way or the 
other, according to the result. In Masters v. 
Masters t, where a lady by her will gave 5 L to each 
of two hospitals in Canterbury, and by her codicil 
gave 5 1. per annum to “  all and every the hospitals,” 
the .latter legacy would have been void for uncer
tainty ; but it appearing (which must have been by 
extrinsic evidence) that the testatrix lived at Can
terbury for many years, and died there, and that 
she took notice .by her will of two Canterbury 
hospitals, the general words “  the hospitals”  were 
limited and considered as intended for ‘ ‘ all the 
hospitals in Canterbury.”  But . the case to which 
I  wish to call your Lordships. particular attention 
is Fonnereau v. Poyntz § . The testatrix there gave 
to Mary Poyntz the sum of 500/. stock in long 
annuities ; to Mary Haye the sum of 500 /. stock in 
long annuities ; ;to Miss J. L . Barbauld the sum of 
200/. stock in long annuities; the interest thereof 
to accumulate till she attain twenty-one; the sum of

* 1 Shepp. Touch. 88. 
t  Per M. It. 1797. 3 Ves. 310.
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100/. stock in long annuities to Miss H. Dawson in 
like manner; and the residue of her estate both real 
and personal to her two nephews. Parol evidence 
was given that the testatrix had only 120/. per 
annum long annuities ; but Lord Thurlow doubted 
at first whether he could admit that evidence to 
explain the words ; and lie afterwards decreed against 
receiving it, because he thought it would produce a 
construction against the direct and natural meaning 
of the words. But upon a re-hearing he admitted 
the evidence, and acted upon i t ; and the ground of 
his decision was, that upon the face of the will 
itself it was doubtful whether the testatrix meant 
to give legacies of 1,300/. per annum, or only a 
gross sum of 1,300/.; and he considered the state 
of the testatrix’s fortune applicable to the construc
tion. The situation of the fortune made him con
clude she never could have meant to give in legacies 
ten times more than she was worth; and he let in 
the evidence, not to control a bequest which was 
distinctly and accurately described, but because 
upon the whole context it was uncertain whether 
she meant so much per annum, or so much as a gross 
sum. He thought the peculiarity of the will fur
nished sufficient doubt to warrant the admission 
of collateral evidence to explain i t ; and that the 
statement of the testatrix’s fortune was applicable 
to that explanation. Lord Thurlow decided that 
therefore as a case of ambiguity; as a case in 
which, from the use of the doubtful expression 
“  sum of 500/. stock,”  and the “  interest thereof,”  
he might let in the extrinsic evidence of the circum
stances of the testatrix to explain what was her

C A S E S  I N  T H E  H O U S E  O F  L O R D S



ON APPEALS AND WRITS OF ERROR.
meaning. In noticing this case * Lord Alvanley 
says, Lord Thurlow’s only doubt was whether parol 
evidence was admissible to ascertain whether the’ 
testatrix did not mean capital,' but he had no doubt 
he must know all the circumstances o f  her affairs. 
Apply that case to this. The evidence here is not 
to produce a construction against the direct and 
natural meaning of the words; not to control a pro
vision which was distinctly and accurately described; 
but because there is an ambiguity upon the face of 
the instrument; because an indefinite expression is 
used capable of being satisfied in more ways than 
one : and I look to the state of the property at the 
time, to the estate and interest the settler had, and 
the situation in which she stood with regard to the 
property she was settling, to see whether that estate, 
or interest or situation, would assist us in judging 
what was her meaning by that indefinite expression. 
And then the case will stand thus: Lady Louisa 
Barbara Vernon being tenant for life, with power of 
appointment in fee, of a very considerable estate, 
part of which was then out upon leases for lives at 
small rents, payable partly in money and partly at 
her election in fat capons, subject to powers of re
entry if  those rents should be behind fifteen days, 
and there should be no sufficient distress upon the 
premises, settled that estate with powers to make 
life-leases of that part of the estate at the ancient , 
rents, so as those leases should contain a power o f  
re-entry for nonpayment of the rent thereby re
served ; and with power to make leases at rack-rent 
of the other parts of the estate, so as those leases
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should contain clauses of re-entry if  the rent were 
in arrear twenty-eight days; and then the question 
is, whether by requiring upon the life-leases generally 
“  a power of re-entry ”  she required more than that 
description o f power which the then life-leases had.
She must be taken to have known what that power 
w as; and had she been dissatisfied with it, or re
quired any alteration, can it be supposed she would 
have contented herself with the indefinite expression 
“  a power of re-entry ?”  When she is providing 
for the rack-rent leases, where the right of distress 
is much more important, she gives the tenant twenty- 
eight days ; and can it be believed that she intended  ̂
to be less indulgent where the rent bore scarcely
any relation to the value of the property ? I cannot%
believe she did ; arid for these reasons, because the 
settler has not said what particular species of power 
she required, and this is a reasonable power, and 
the very power in force upon this estate at the time 
this settlement was made. I submit to your Lord- 
ships that this lease was warranted by the power, 
and that the judgment of the King’s Bench ought 
to be affirmed.

Wood, B . :— I am of opiniou that the power con
tained in the marriage settlement is well executed.
___  0  9

That power applies to lands “  leased for lives, or for
“  years determinable on lives, to any person or 

‘ “  persons in possession or r e v e r s io n a n d  one of 
the conditions of such letting is in these words,
“  and so as there be contained in every such lease 
“  a power of re-entry for nonpayment of the rent 
** thereby to be reserved.”  There is another power

C A S E S  IN  T H E  H O U S E  O F  L O R D S



of re-entry which applies to leases for years absolute, 
not exceeding twenty-one years, to take effect in 
possession, and to be made at as beneficial yearly 
rent as was then paid, or the most improved rent, 
without fine or foregift; and there it is provided 
that there be contained a clause of re-entry in case 
the rent or rents thereupon to be reserved be behind 
or unpaid by the space of twenty-eight days after 
the time appointed for payment.

The le$se in question is under the first power, 
which provides re-entry on non-payment of the rent 
generally, without prescribing any time of re-entry 
at all, or any special terms whatsoever. The pro
viso in the lease in question is, if  the yearly rent of 
2 /. or any of the duties, services, reservations, and 
payments thereby reserved shall be behind, unpaid, 
or undone in part or in all, by the space of fifteen 
days after any of the times of payment or per
formance, and no sufficient distress or distresses can 
be had or taken whereby the same and all arrear
ages may be raised. It is contended on the part of 
the Defendant in error that this proviso of re-entry 
in the lease is not such a one as is required by the 
settlement, inasmuch as it has limited a time for re
entry, which the power has n o t; and inasmuch 
as it is clogged with a condition, that there be no 
sufficient distress, which the settlement does not 
mention.

The clause requires no more than a power of re
entry for non-payment of rent, giving it no quali
fication or modification at all. There is a clause of 
re-eritry, and that is a literal compliance. But 
though the power is general, I admit it must be eje-

d d 4
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s m i t h  a reasonable manner, such as the law will deem
reasonable. . In the clause of re-entry for the rack-

EARL JERSEY . .  . .  . ,  .  .  ,  , ,
and others, rent the time is limited, viz. twenty-eight days.

I admit that cannot be departed from. W hy was no 
time limited in this ?— Because the settlement meant 
to leave it to the discretion of the tenant for life to 
insert such a reasonable power of re-entry as might 
secure the rent to the reversioner. The object of 
re-entry is merely to secure the rent, and has been 
always so considered in law and equity ; and when 
I see that object is secured reasonably and fairly, 
and we are not tied down to any specific terms,
I think the power is well executed, being according 
to the intention of the. parties. I  think we ought 
to consider the deeds and acts, ut res magis valeat ' 
quam fere  at. In Cother v. M errick  * in the
Exchequer, on a special verdict, the question was 
whether the lease was a good lease within the statute 
32 H. 8, c. 28. That statute is to enable tenants 
in tail to make leases to bind as if they were tenants 
in fee simple. The second section is, provided such 
leases be not for more than twenty-one years, and 
provided that upon every such lease there be re
served, payable to the lessors, their heirs and suc
cessors, to whom the said lands should have come 
after the deaths of the lessors if  no such lease had 
been thereof made, and to whom the reversion 
thereof shall appertain, according to their estates 
and interest, so much yearly ferm or rent, or more, 
as had been accustomably paid. The lease was made
reserving the rent to the heirs and assigns of the

*

* Hardr. 89.
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lessor, who were not the heirs in tail entitled to 
the rent, yet it was held a good lease. Hill, B. 
says, “  In the exposition of statutes, the Judges 
“  must make such a construction as to advance and 
“  not to frustrate the intention of the makers.”  
Parker, B. says, “  It is the office of a Judge to pre- 
“  serve and not to destroy an estate/* In this case 
the Judges gave their rational construction to the 
lease,, which gave it effect. So, here, in this case 
before your Lordships, I conceive we ought to do 
the same, taking the true interpretation of the 
power to be to leave the mode of re-entry to the 
direction of the lessor. Has that been fairly and 
bond fide  and reasonably executed ? Is the period 
of fifteen days a reasonable time to allow for re
entry ? In the case. of rack-rent twenty-eight 
days is expressly given ; * if  the parties have thought 
that a reasonable time, surely the fifteen days must 
be ; it is the usual time as found by the jury ; the 
law will judge what is a reasonable time.

The last objection, which was mostly if  not en
tirely relied on, was the clogging the right of re
entry with the condition of their being no sufficient 
distress. Is that reasonable with reference to the 
law as it stood when the lease was made ? I conceive 
it is. .The 2d July 1757, was the date of the deed 

.of settlement which gives the power of leasing, and 
which was subsequent to the statute of the 4th Geo. 
II, c. 28, which was in the year 1731, which regu
lates the powers of re-entry for the nonpayment of 
rent. Before the making of this statute, the carry
ing into execution a power o f re-entry was attended 
with great difficulty and nicety. There must have
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been a demand of the rent upon the land; if  there 
were a house, it must have been demanded at the 
fore door; and it must have been demanded at a 
convenient time before the sun-setting of the last day 
of payment, so as that money might be numbered 
and received. The landlord then had to make an 
actual entry and bring an ejectment. I f  all these 
circumstances were not critically and exactly per
formed he lost the right of re-entry for that time, 
and was forced to wait till other rent accrued, and 
then had to make fresh demand and re-entry for the 
subsequent rent. I f  he had complied with these 
formalities, and brought his ejectment, it was the 
uniform practice of a court of equity to relieve against 
a forfeiture upon payment of the rent and costs, con
sidering the clause of re-entry as a mere security for 
payment' of rent. What is the alteration made by 
the statute ? It has dispensed with the formalities 
attending re-entries by the common law, and said 
that when the landlord has a right to re-enter, and 
half a year’s rent is in arrear, he shall and may at 
once bring his ejectment and recover possession, pro
vided there is no sufficient distress to be found on 
the premises to countervail the arrears then due. 
The tenant also may pay or tender the rent and 
costs to the landlord or his attorney, or pay the same 
into court before trial, and all proceedings shall 
cease. The policy of this law is to prevent for
feiture for nonpayment of rent, and to facilitate the 
landlord’s remedy for the recovery of i t ; and at 
the same time the Legislature has thought it right 
to impose this condition :— you shall not eject the 
tenant if  there be a sufficient distress to secure the
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re n t; you may have an action or a distress as soon 
as the rent is due, without waiting fifteen days. It 
is said, “  still the statute leaves the common-law 
“  remedy open to a landlord if  he will comply with 
“  the formalities of demand at the last hour of the 
“  day, and make re-entry ; and in that case the ne- 
“  cessity of distress is not imposed on him.”  What 
then ? W hy the tenant will be relieved against the 
forfeiture in a court of equity; yet it does not seem 
clear, even in that case, that the statute does not 
shut the door against proceedings by re-entry at the 
common la w ; but upon that I do not found my 
opinion. The words of the statute are, “  that the 
“  landlord shall and may bring e je c t m e n t a n d  
shall is imperative. Under the statute of 8 & 9 
W . 3, c. 11 , an act for the better preventing fri
volous and vexatious suits in actions for penalties for 
nonperformance of covenants, the plaintiff may 
assign as many breaches as he shall think fit. It
was at first contended that the statute was not com-*
pulsory on the plaintiff to assign breaches, for that
the statute was made for his benefit, and therefore
he might wave it, and leave the defendant to his #

1821.

SMITH
v.
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and others.

v

remedy in equity: but all the courts in Westminster 
Hall held it to be compulsory on the plaintiff to 
assign breaches and assess damages, and the defen
dant shall not be put to seek relief in equity. This 
is the fair construction to be. put on the statute of 
the 4th Geo. II, where the words are stronger, being 
•“  shall and may and, upon the same principle, if  
this be the true construction of the statute, and there 
is no decision to the contrary, then there is an end 
of the question, for the lease will then have expressed
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no more than that condition which the statute re
quires. It might not be necessary to express the 
condition, because the law imposes it. But I  will 
suppose it to be left open to the landlord to proceed 
in the old way, as before the statute, and a reason
able clause of re-entry is all that the power required, 
can the adoption of the same condition which the 
Legislature has adopted in similar cases be consi
dered as unreasonable ? The case of Coxe v. D ay  * 
has been cited as an authority of the Court of K ing’s 
Bench that the inserting a condition of re-entry in 
a lease made under a power in these words, “  in 
“  case no sufficient distress can be taken on the 
“  premises,”  they not being in the power, was not 
a good execution of that power. I doubt very much 
the propriety of that decision; but be that case as 
it may, it is different in one material feature from 
the present case. . The re-entry required was for 
nonpayment of the rent reserved by the space of 
twenty-one days, so that there was a specification of 
a particular mode, and therefore it perhaps might be 
inferred no other qualification would be warranted. 
Here no time is limited: a power of re-entry gene
rally is all that is required; and therefore 1 think 
reasonable qualifications may be made.

In this present case, which was only a few years 
afterwards, the • same court thought this power wrell 
executed. They must have thought their former 
decision was wrong, or that this case was distin
guishable from it : Lord Ellenborough and Mr. 
Justice Bayley sat upon both those cases. But 
whatever may be the construction upon the, statute

# 13 East, 118.
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of the 4 Geo. 2, I do not rest my opinion upon that. 
M y opinion is founded upon this, that the power of 
leasing leaves it to the discretion of the lessor to 
make a reasonable clause; and that the power of re
entry which is contained in this lease is a reasonable 
one ; and therefore I think that the lease is not* f

invalid. • *
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Graham, B .— In my opinion the demise of the 
5th September 1803 is valid. A ll the directions 
are strictly observed in the lease, yet how the penner 
of the lease was enabled to be correct in those re- . 
servations but by the aid of the then subsisting or 
former leases, I cannot readily conceive. But it 
seems he is mistaken, though with the same guides, 
in the clause of re-entry for non-payment of rent \ 
for it is said he has unwarrantably and without au
thority or power, given 15 days respite, and annexed 
a qualification that no sufficient distress can or may 
be had on the premises, whereby the arrearages of 
this 1 L half-yearly rent may be fully raised, levied, 
and paid.

And the question is, whether this lease, with a 
clause of re-entry so qualified, is a proper and valid 
execution of the power created by the settlement ? 
Whether it be so or not must depend on these con
siderations, viz. whether it is substantially conform
able to the intention of the creator of the power, 
suitable and adequate to its object and purpose, and 
not injurious or inconvenient to the person next in 
remainder or succession.

I will not trouble your Lordships with cases to 
show that powers of this kind should receive a liberal

t
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construction. I ask only the construction of plain 
common sense: but as these powers pervade the 
settlements of all the great and potent families of 
the kingdom, it is important that the execution of 
them should not be avoided on slight or immaterial 
departures, even from a prescribed form, still less 
where no specific form, but a general direction is 
given. A  prudent'father, tenant for life, with such 
a power, makes his leases with the fairest intention ; 
he provides for his wife and younger children by 
his savings and personal estate ; his eldest son suc
ceeds him, and upon an objection of this kind avoids 
his leases, and the personal estate of the father is 
exhausted to indemnify the lessees. This conside
ration would, I may presume, dispose your Lordships 
not to be rigid in the construction of the execution 
of these powers, but to give effect to them when 
they are fairly and honestly executed, and without 
injury or sensible inconvenience to the remainder
man.

What then did the maker of this power mean by 
the words, “  so as there be contained in every such 
“  lease a power of re-entry for nonpayment of the 
“  rent.?”  The maker does not say what power— he 
prescribes no form of the clause. What r is it but 
a general direction to insert a clause of re-entry be
cause of nonpayment of rent, that is, where the rent 
is not duly paid ? This general direction was never
intended to be inserted verbally in  the future lease;¥ *
it left the verbal exposition and specific form of:the 
clause to further care and provision ;n o  conveyancer 
would think of transcribing the terms of this general 
direction. Besides, "  a power of re-entry” for non-

C A S E S  IN  T H E  H O U S E  O F  L O R D S

*

\



I

p

payment of rent necessarily implies a selection of 
one out o f several. It might be a power of re-entry 
at common law, or under the statute, or what is like
liest o f all, a power such as had been inserted in all 
former leases of the same subject, and in the very 
lease which was surrendered to make way for the 
present. I  repeat it therefore, that this general 
direction necessarily calls for the exercise of judg
ment in preparing the clause. I speak not of a 
definitive judgment, that must ultimately rest with 
a court of law or equity, but of a judgment of the 
person who executes the power, or his conveyancer, 
as to what power is m eant; the answer to which to 
me appears obvious, clear, and necessary— a power 
fit, suited, and adequate to the occasion. Then what 
is the object and occasion ? The coercive means of 
enforcing the payment of ren t: for my error, i f  it 
be an error, is this, that clauses of re-entry are in
tended for that purpose only, and that courts of 
equity would at no time suffer them to be used for 
any other purpose; and that i f  the clause of re-entry 
in this lease had been unqualified, as it is contended 
it ought to have been, a court of equity would have 
enjoined the landlord, on payment of the rent in 
arrear and costs ; so that the remainder-man would 
not have been at all the better for the unqualified 
clause. Looking therefore at this general direction 
as referring to the exercise of some judgment or dis
cretion to be used in the formal Execution of this 
power, let me consider in what manner a tenant for 
life most anxious to execute it with scrupulous fide
lity would act. H e would consult his man of the *
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law. The lawyer reads this general direction, he 
i finds he must look into former or subsisting leases, 

to know first what lands were formerly letten for 
leases; secondly, what the rents were before and at 
the then moment; thirdly, what heriots had been 
heretofore reserved, what duties, what other reser
vations were to be made and secured. Could he 
forbear, or would he be bound to forbear, to look 
into the clause for nonpayment of these nominal 
rents ? Were he so bound, I should much regret 
that the law had established a rule which excluded 
the very best information he could obtain. But 
suppose that he must shut his eyes to those clauses 
in former leases, and in the very subsisting lease of 
the same lands, he must, in the first instance, con
sider what is a fit and proper clause for the purpose. 
He would naturally say, I cannot .pen this clause in 
the language of the settlement; and if  I make it 
without any qualification by a more obvious and easy 
means of obtaining the rent, I make it a re-entry at 
common law, with all the inconveniences attending 
it, and its ultimate control in a court of equity. He 
would therefore conclude that he had better take the 
statute of the 4th Geo. II, c. 2, for his guide, and 
pen the clause in the manner which that statute 
seems to have pointed out on a view of the law and 
equity applicable to that subject. I cannot be sup
posed to mean that this first exercise of judgment in 
preparing a proper clause could ultimately weigh, if  
in the execution of the power the lawyer had mis- 

* construed its meaning and. the * intention of the 
maker; nor can I be supposed to mean that the
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* validity of the execution of the power could properly 
be left to a jury ; — the decision on that point could 
only be by a court of law or equity. ,
. I  have said that the clauses for re-entry in the 
former and subsisting leases were a proper guide to 
the exercise o f discretion in preparing those clauses ; 
but I say it subject to the doubt which some may 
entertain ; and if  I am not allowed to use that evi 
dence I do not feel that the argument in support 
of my view of this question is much impaired ; 
though with that evidence the point is decided. 
But I take this to be a case very different from 
Cooke v. Booth, which I knovv has'been over-ruled 
by many subsequent approved decisions. In that 
case the Court of K ing’s Bench were called upon 
to put a construction on a written and explicit cove
nant of no ambiguity, or if  any, of a patent am
biguity ; it was a covenant to grant a new lease on 
the dropping of one of three lives, for the lives of 
the two remaining, and the third life under the same 
rents and covenants. But this is not a question on 
the language of a written instrument; it is impossi
ble to contend that it should be literally transcribed 
into the clause; it must have some modification : 
and. if  you admit any you admit the exercise of 
common sense and the consideration of the fitness 
and propriety of the power; and to my apprehen
sion you admit inquiry as to what clause of re
entry the settler meantl She has' bid you look to 
former leases as to the lands so usually letten, the 
usual rents, heriots, services, and covenants for their 
recovery, and for doing suit at the m ill; has she 
not therefore bid you look for what was the usual

V O L . I I I .  E E
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1 8 2 1 . and proper clause of re-entry for non-payment of 
s m i t h  those nominal rents ? This extrinsic evidence is 

v* not resorted to for the purpose of explaining theEARL JERSEY # X T  r . 0

and others, written and unfolded language of an instrument,
but as a guide how to unfold and prepare a future 
instrument under a general direction, to observe 
in all particulars what had theretofore been done. 
That is the substance of all the restrictions; 
“  do as has been done heretofore.”  But I do not 
wish to involve the case in this discussion; though 
for my own part I think the facts found by this 
special verdict and rightly admitted in evidence

( 1

decide the question.
As to the question arising on the assumption that 

the giver of the power meant that the clause of re
entry should be simple and absolute, it is said, with 
great impression on many, that there is a manifest 
distinction between a simple power of re-entry, and 
a power clogged, as it is said, with a condition or 
troublesome qualification ; but the question is not 
on a difference in terms, but on a difference in sub
stance and effect; a difference which may sensibly 
injure the remainder-man, not on a difference which 
leaves him effectually in the same situation, or, as I 
think, in a situation which may be proved to be better. 
To judge of this, let me suppose that a clause, such 

• as has been suggested, had been inserted in the pre
sent lease; how would it have availed the remainder
man ? He must have begun by a demand of his rent 
of 1 1. at proper time and place. It is hardly neces
sary to quote Lord Coke s Commentary on Littleton*
to show with what punctilious and expensive accu-

»
* 153 a, 154. a, 201 & 202.
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racy this must be done ; the preamble of 4th Geo. 2, . 1821. 
sufficiently shows how much those niceties were felt v
as impediments. He must then with much trou- v.
ble and expense serve his ejectment, and for a rent Ê jL others 
arrear of 1 /., and he is immediately met, first by 
the disgrace of such a proceeding, and then by 
a bill in equity, with a tender of his 1 L and costs.
I  may presume that it was the knowledge and pre
valence of this equity that gave occasion to the sta
tute 4th Geo. 2, which empowered the courts of law 
to exercise the equitable jurisdiction, and provided, 
on the one hand, an easier remedy for the landlord 
to enforce the payment of his ren t; and to the 
tenant a more prompt and less expensive relief, 
when powers of re-entry were abused. I do not 
contend that this statute has taken from the land
lord his right of reserving to himself a power of 
re-entry absolute; but it excludes him from all 
benefit under the statute if  he does not pursue the 
steps which it points o u t; and when a question 
arises, as here, of a fit and proper power of re-entry 
for non-payment of rent, what better guide presents 
itself for the judgment of a man who is to prepare 
the clause, than the directions of a statute framed 
on the view of all the legal rights of the landlord, 
and the equitable relief of the tenant ? And we 
may remember that when this power was created 
the statute of 4 Geo. 2, had passed many years, and 

- its operation was known and prevalent.
I  have said, that the giver of this power 

meant by the words used a power fit, and suited, 
and adequate to the occasion, that is, to its pro
per and allowable use, the security and enforce-

E K 2
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1 8 2 1 . ment of the payment of the rent:.and I take it 
smith for a clear principle of equity that the landlord

shall use it for no other purpose. But two incon-EARL JERSEY  ̂ # 1 r
aiid others, veniences are pointed out as affecting the remainder

man ; first, that of proving that there was no suffi
cient distress on the premises ; secondly, the delay 
and expense of a replevin. The first is applied to 
an estate for lives, where the rent is merely nominal, 
and intended only to preserve the relation of land
lord and tenant, and the right to future fines. It is 
almost impossible to suppose property of that kind 
so dismantled as that the landlord should be put to 
any difficulty to find a cow, or horse, or piece of 
furniture, to pay a rent of 1 /. and, with respect to 
the second difficulty, the same may be said of the 
improbability of any replevin for so small a rent. 
But the best answer is, that if  the clause of re-entry 
stand ever so absolute, the tenant, though he would 
not be heard in equity to say that there was a suffi
cient distress on the premises, could stay the pro
ceedings at law on payment of the rent and costs ; 
for I take it that it was always and originally in the 
jurisdiction of a court of equity to relieve against 
clauses of re-entry for non-payment of rent, where
the tenant was ready to pay the rent, or to give

* •

better security if required, for the punctual payment
of it, whatever doubts the court of equity might
entertain of clauses of re-entry for breaches of other
covenants, where it might not be so easy to place• *
the landlord in that situation with regard to his pro
perty, which he had a right by all means to secure 
to himself.

With respect to the cases cited I shall con-
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fine myself to a very few observations on only 1821.
two, those of Coxe v. D ay , and Hotley  v. tfa/A SMIXH
W ith respect to the former, I am reported to have u

L *  E A R L  J E R S E Y .

expressed myself too strongly, by saying that it was . and others, 

contrary to law and common sense ; and those ex
pressions have been justly animadverted on by one 
o f my learned brethren. I* do not recollect to have 
used such expressions as applied to .that case ; but 
if  in the warmth of argument any such expressions 
did escape me, I have only to regret that I have 
been so faithfully reported. This, however, I may 
say, that from my manner of introducing my own 
opinion I could not fairly be understood to mean 
an attack on that authority so unbecoming. I cer
tainly mentioned that case as standing in the way of 
the present decision, and opposed to it the contrary 
decision of Hotley v. Scot> that in that equipoise 
of authorities I might more fairly exercise my own 
judgm ent; and I said upon that occasion, what 
I now repeat, that notwithstanding the imperfect 
printed report of. Hotley v. Scot, it is impossible to 
read M r. Butler’s note, (whatever may be said of 
his then youth and inexperience), and not to see, that 
the point of the effect of a qualification similar to 
the present was distinctly made, argued upon, and 
over-ruled, Lord Mansfield saying, as I apprehend, 
with perfect accuracy and truth, that the clause was 
a reasonable one and conformable to the statute of 
Geo. 2; and that clauses of re-entry for non-pay
ment ' of rent were in equity considered only as 
the means of enforcing the payment of it. But, 
perhaps your Lordships may think the case of Coxe 
.v. D ay  distinguishable from the present. The ob-
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servation of my learned brother, who first delivered 
his opinion, is material, and in that case there was 
no reference, nor necessity of reference, to former 
leases as to what lands should be letten, what an
cient rents, what heriots, suits, duties, or services 
should be secured. It was a power to lease any of 
the lands, with the single qualification, that the 
leases should reserve the best and most improved 
rents.

The decision of the Court of K ing’s Bench in the
present case may be thought to throw some doubt on 
Coxe v. D a y ; and, all the cases considered, the 
present is open t o ' your Lordships decision. I 
humbly offer my opinion, that the lease in question 
is not, for any reason that I can suggest, an invalid 
execution of the power.

I

Richards, C. B. The question arises upon a deed 
of settlement made on the marriage of Lady Vernon, 
by which her Ladyship was made tenant for life, 
with remainder to Lord Vernon, her intended hus
band, for life, with powers of leasing, which were 
given to each of them as they should happen to be 
in possession of the premises. One power is to lease 
the mineral lands, in which there is no clause of 
re-entry at a l l ; the power mentioned secondly in 
the settlement is to grant leases at a rack-rent, with 
a proviso for re-entry in case the rent be in arrear 
for twenty-eight days : in that case there is a power 
of re-entry required in the lease to be granted for 
non-payment of the ren t; but there is an extension 
of the time from the days fixed for the payment of 
the rent to twenty-eight days. The clause is to be
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introduced into a lease in which the rent and the 
occupation run together, and are considered as of 
the same value, the rent is paid and payable for the 
year during which the enjoyment of the premises 
has been had ; yet by the power in that case there 
is expressly an extension of twenty-eight days given 
for the payment of the rent. The power now in 
question authorizes Lord and Lady Vernon, as each 
of them shall come into possession of the premises, 
to grant leases of such parts of the land as were then 
leased for life or lives, so as there be reserved the 
ancient and accustomed yearly rents, duties and 
services.

It seems to me impossible to ascertain what lands 
were then leased for life or lives without looking 
into the leases and other instruments which were 
produced at the trial; and the production of the same 
instruments is equally necessary to show what the an
cient and accustomed yearly rents were. In this view 
of the case, as it seems to me to be impossible to 
consider the effect o f these powers without looking 
to the instruments to which I refer, it follows, that 
in my judgment they were properly admitted in 
evidence at the trial. Then come the words of the 
clause in question, viz. “  and so as there be contained 
in every such lease a power of re-entry for non
payment of the rent thereby to be reserved.”  A  
more general power can never be expressed : It is 
not clogged with any qualification ; it requires only 
a clause of re-entry “  for nonpayment of the rent,”  
not on nonpayment of the rent. There is no allu
sion to an immediate entry fo r  or on nonpayment of
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the rent, but a clause of re-entry generally for non
payment of the rent.

Now in this last case, which is the case before 
your Lordships, the lessee pays the fine contracted 
for to the tenant for life, the lessor, at once, in the 
very commencement of the term. The tenant for 
life receives at that time the whole value of'the lease 
and of the premises demised, except the nominal 
rent of 2 /. per annum, and the small duties ;• and it 
can hardly be supposed that it could be the intention 
of the parties to the settlement, in a case where the 
lessee paid all the value at the first instant, that he 
should be in a worse condition than the lessee under 
the other power, paying rack-rent, who was not to 
pay any rent until he had enjoyed the possession of 
the premises, and to whom an extension of twenty*- 
eight days beyond the time fixed for the payment 
of his rent was given.

Now Lord Vernon, intending to execute this 
power, executed the lease in question, containing a 
power of re-entry for nonpayment of rent, with this 
proviso, “  that if  it shall happen at any time during 
the said estate hereby granted, that the said yearly 
rent or sum of 2 /. and every or any of the duties, 
services, reservations and payments hereby reserved, 
or any part thereof shall be behind; unpaid or un
done, in part or in all, by the space of ‘fifteen days 
next over or after any or either of the days or times 
whereat or whereupon the same ought to be paid, 
done or performed as aforesaid, and no sufficient 
distress or distresses can or may be had and taken 
upon the said premises, whereby the same and all

C A S E S  IN T H E  H O U S E  O F ' L O R D S



arrearages thereof, if any be, may be fully raised, 
levied and paid,”  it shall and may be lawful to and 
for Lord Vernon, or the person to whom the free
hold or inheritance shall belong, to re-enter: and 
the question before your Lordships is, whether this 
proviso is agreeable to the power, which directs that 
in the lease there should be a power of re-entry for 
nonpayment of rent.

There are two objections stated; the first is, that 
in the lease the time for the payment of the rent is 
extended to fifteen days, whereas it is insisted that 
the re-entry ought to have been immediate, and at 
the time when the rent wras reserved to be payable. 
The second objection is that the re-entry is given 
in reference to a want of a sufficient distress.

It is clearly established that the construction of 
powders is to be governed by the intention of the 
parties who make them, that intention to be ascer
tained by a fair interpretation of the language in 
which the power is worded ; in this case, Lord and 
Lady Vernon, uniting in marriage, may be con- 

' sidered under their settlement as owners of the 
estates, though before marriage it was her Lady
ship’s property. By this settlement they propose 
to grant leases to all who choose to take them upon 
the terms mentioned in the powers ; one of w7hich, 
relating to the property under consideration, is, that 
the lease should contain a condition of re-entry for 
non-payment of rent. It has been considered, and 
has been ruled in many cases, that in the construc
tion of powers the courts ought to be as liberal as 
may be ; and more liberal in favour of a lessee where 
the power is executed by the person out of whose
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1821. inheritance the estate issues than when executed by 
s m i t h  a third person, a stranger. It has been contended,

that in this case, the estate moving originally from
E A R L  J E R S E Y  °  0  J

a n d  o th e rs . Lady Vernon, Lord Vernon was to be considered
as a stranger, and that there ought therefore to beO 7 t-/
a greater strictness applied with regard to the lessee 
than if he was originally the owner of the estate ; 
but I beg of your Lordships to observe, that in this 
case Lord and Lady Vernon had each of them, 
when m possession, the same power to grant leases; 
the words of the power are precisely the same as 
applied to each of them, and must be construed as 
much to apply to a lease made by Lady Vernon, 
as to this lease made by Lord Vernon ; and there
fore they must be construed with the same attention 
to the meaning as if  the words were applied to a 
lease by one or the other, and we are bound to con
sider, in construction, the lease in question as if 
made by Lady Vernon, from whom, the estate 
originally moved, and who may fairly be considered 
as in a situation similar to the case which I am about 
to mention, and upon which some of your Lordships 
can have no doubt. Suppose a landlord seised in 
fee simple enters into an agreement in writing with 
a man to grant him a lease for a number of years, 
with a right of re-entry for non-payment of rent at 
the time specified: Suppose a bill filed in a court 
of equity by one or the other of. the parties for a 
specific performance of the agreement, the Court 
would refer it to a master to settle the terms of the 
lease; and any gentleman who has ever sat in a 
court of equity must admit, that the Court will, if  
applied to, direct the insertion of a power of re-
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entry upon reasonable and usual terms, and unques
tionably extend the time of re-entry to a reasonable 
time beyond the time fixed for payment of the re n t; 
referring at the same time to a sufficiency or defi
ciency of distress, as in the present lease. I mention 
this case of an agreement, because it seems to me to 

' apply very closely to the case before your Lordships. 
Courts of equity adopt the same principle and prac
tice in hundreds of instances, such' as leases by 
guardians of infants, committees of lunatics, and the 
like. The Court so acts because it executes the 
intention of the parties; and a court of law in con
struing powers, is equally bound to adopt the inten
tion of the parties creating the power; and there is 
no difference in the construction of words in a power, 
and of words in any other instrument. Suppose 
Lord Vernon had agreed to grant a lease pursuant 
to his power, and had not granted it, and there 
was a bill in equity filed to compel him, or by him, 
to compel the person who had agreed, to execute 
the lease according to the power, the court would, 
I  doubt not, direct a lease to be executed with a 
power of re-entry upon the usual and reasonable 
terms, which would be according to its construction, 
according to the intentions of the parties creating 
the power; and, I presume, the lease to be executed 
under the orders of the court would be similar to 
that which has been executed in this case. I am 
more willing to refer to the proceedings of a court 
of equity, because 1 am speaking in the presence of 
those who have, perhaps, more knowledge and ex
perience than any persons of the present or any 
former times,
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I understand from extensive information, and my 
own experience, such as it is; justifies me in believ
ing that the practice of all conveyancers has been , 
consistent with what I have stated now, so far as 
the extension of the time is concerned ; and if it be 
so it certainly must be considered as founded upon 
the intention which is ascribed to the party making 
the power, for it is obvious that if  the power, as it is 
contended, required a right of re-entry at the moment 
the rent was due, the enlargement of the time would 
be in some degree unjust to the reversioner, as it 
would cause a postponement of the day of payment: 
but the practice has,been, I believe, so general that 
it must be strong evidence of the intention ascribed; 
and so inveterate, that it would be very highly dan
gerous to affect i t : and I have always understood 
that the Judges have always considered an universal 
or very general practice amongst conveyancers a 
sufficient ground for their decisions, though they 
did not entirely approve of the principles on which 
the practice had proceeded.

On this point, viz. the extension of the time,
I have been always inclined to support the lease, 
and I am of opinion that the objection ought not to 
prevail.

With respect to the other objection to the lease, 
viz. that a re-entry cannot be had unless no sufficient 
distress can be had upon the premises, I do not find? 
from the best inquiry that I have made, that any 
very general practice or understanding upon the 
subject, namely, with respect to the execution of 
powers, has prevailed among conveyancers; and 
I have not been able to find that any decision has

t

t



ON A P P E A L S AND W RITS OF ERROR.
I

yet taken place by which I am in a judicial point 
of view bound to abide. I must confess that I was 
for some time convinced by the reasoning so strongly 
pressed by some of my learned brothers; and that 
I formed an opinion on this part of the case agree
able to theirs from whom I am now under the 
necessity of dissenting; but your Lordships com
mands have obliged me to re-consider the case, and 
I feel great consolation in having had the oppor
tunity, as I hope that I have been able, to take a 
more correct view of the subject.

The objection to the part of the lease with which 
I am now troubling your Lordships is certainly 
greatly supported by the inconveniences imposed on 
the reversioner; but if  I am right in deeming the 
lease good, notwithstanding the extension of the 
time for the payment of the rent, it must be because 
it is agreeable to the true intent and meaning .of 
the power, though there are no words that expressly 
allow that extension. I f  so, it may be right to 
presume that the words used in the power meant 
more than is expressed, and that any right of re
entry on reasonable and usual terms, so far as the 
extension of the time is concerned, is good. I f  so, 
what prevents us from inquiring whether the other 
terms are reasonable and usual, 1 mean with respect 
to the distress; and from holding that if  they are 
usual and reasonable they are within the power ? 
It cannot, I think, be said, that the circumstance of 
the want of a sufficient distress can be considered as 
imposing any condition either not reasonable or not 
usual. Every one’s experience shows that in leases 
in general it is not only usual but most general, and
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it cannot be supposed to be otherwise than reason
able ; and the leases produced in evidence, which 
I think were properly received, prove the existence 
of this clause in all of them as applied to the power. *

It is observable, however, that the power now 
under consideration is the first in the settlement; it 
requires in very general terms that in every lease 
pursuant to it there should be a power of re-entry 
for nonpayment of rent, or because the rent is not 
paid ; it does not specify any qualification or con
dition, and only requires that clause of re-entry 
without more, excepting for non-performance of the 
covenants. Now it is clear that the clause does 
contain a power of re-entry for the nonpayment of 
rent, than which nothing in the world can be more 
general and unrestricted; and under words so 
general I humbly conceive that there is in the lease 
a clause of re-entry on reasonable and usual terms. 
In a condition of re-entry all that the law requires is 
to secure the payment of the rent, and re-entry is, 
as it were, penal; and therefore the clause in this 
lease under the general words of the power is 
nothing more than what the law would enforce and 
require, and therefore the clause is exactly agreeable 
to the power, as it is reasonable and usual.

That the real object of the power of re-entry is to 
secure the payment of rent is quite obvious; for a 
Court of Equity acting on reasonable grounds has 
always prevented a re-entry from taking place if the 
rent is paid, though the time of re-entry has arrived; 
because it was considered merely as a security for 
the payment of the rent. The maker of it cannot 
be supposed in directing the clause of re-entry to
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have intended really to destroy the interest given 
to the lessee, but to secure the re-payment of the 
rent reserved to the reversioner: and now by the 
2d Geo. II. the Legislature has given a sanction to 
the clause which is used here; and directed the 
effect of it in general. Surely it is very difficult to 
imagine it is not a reasonable clause, since the 
Legislature has authorized it in an A ct of Parliament 
made expressly for the purpose of assisting landlords; 
and I apprehend that the clause must be considered 
as agreeable to a power which requires only a clause 
o f re-entry for nonpayment of rents.

I  beg here to request your .Lordships attention to 
the observations which I have made on the proceedr 
ings of Courts of Equity, which apply to this head 
as well as to the former ; for I conceive that those 
courts would direct a clause similar to that which is 
now in question.

Now suppose this was a lease by Lady Vernon, 
it seems to me that according to the argument 
itself used at the bar, there would be very great 
difficulty in maintaining that the( lease was not 
according to the power, as the estate moved from 
her ladyship, and therefore the construction of the 
power would be more favourable to the lessee ; and 
if  the words were the same in the lease she might 
have made as they are in this lease which Lord 
Vernon has made, the lease would I think be con
sidered as valid ; and there can be no different 
construction of the same words, for the construction 
in both cases must be on the intention ascribed to 
the parties who used them in the settlement.
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The lessees are purchasers for valuable considera

tion under the settlement, and upon the faith of the 
power iu the settlement, they have paid the value of 
the estate for the term demised to them, except the 
small rent and duties. I am persuaded that every 
court must feel very desirous of supporting the lease 
executed. The clause objected to is reasonable, and 
perfectly calculated to secure the rent. It is inserted 
in all general leases— it is sanctioned by Parliament 
— it is, as I conceive, agreeable to the proceedings in 
Courts of Equity, which act on the intention of 
parties, collected from the instruments executed by 
them ; it is consistent with all the other leases in the 
family made under similar powers.

Under these circumstances I confess it appears to 
me, 011 the best consideration I have been able to 
give the case, that this lease is warranted by the 
words of the power in the settlement, and that the 
lease is valid. '

Dallas, C. J.— I am of opinion that the lease in 
question is bad, as not being a good execution 'of the 
power.

Two objections arise. The first, as to the fifteen 
days: the second, to the clause providing' as to 
distress : and the case has been argued at the bar, 
and considered by the learned Judges on the double 
ground of authority and principle; to each of which 
I shall separately advert.

And first, as to the fifteen days. The single 
case cited is of a negative nature; that is, -one in 
which, though other objections were taken, this was

1

1
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not. And on this case* I think a great deal too 
much stress lias been p u t; for without saying at 
present whether the objection be well or ill founded;r  . . .  .  EARL JERSEY
good or bad, intrinsically considered, I  will only and others, 

observe, that when it is seen how it weighs with 
many learned persons, now that it is taken, it seems 
to me it is going a great way indeed to assume that 
if  it had been taken formerly it 'could not have 
succeeded ; and, much too far to infer, that its not 
having been taken is to be considered as proof that 
by common consent it was treated as not fit to take!
The more natural and rational supposition I should 
apprehend to be that it was not adverted to at the 
time, at least this is the opinion I should form, for 
I know not. on what legitimate ground of reasoning 
we can assume that what appears to be so important 
now, was considered and rejected as unfounded then\
Still, however, let this case weigh as much as it 
fairly ought it is admitted to be but negative 
authority; and the question now occurring, and 
requiring positive decision, it must be examined and 
determined on authority, if  there be authority ;'and 
if  there be no authority then on principle. Such 
then is the only case relied upon with respect to the 
objection applying to the fifteen days.

I  come next to the provision as to there being no 
sufficient distress. And here again, in support of 
the validity of the lease one case only has been 
cited, viz. Hotley v. Scot, as bearipg directly on the 
point. On this I shall not waste time by dwelling 
longer than, in this last stage of the discussion, I 
feel to be necessary; and therefore, as to the im
perfection of the report,- the character of the re-
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p&rter as such, the insufficiency and invalidity of the 
reasoning as reported, and'the other grounds of ob
jection made by some of the learned Judges, with 
whonr I agree in opinion, to these I shall merely 
refer, repeating only for myself what I said upon a 
former occasion, and'am not disposed ort reflection 
to retract, namely, that though the particular point 
now under consideration was not adverted to then, 
in'the decision, reported as it is, still, as it must have 
been different if the objection then and now made 
had’ been deemed valid, I think that in fairness I 
must take it, such as it is, to be a case adverse to 
the opinion I entertain. Taking it then as such, 
and trying it as authority, the only ground to which 
at present I am addressing my observations, the first 
objection to it is that it is a single case, not profess
ing to be grounded on any that had preceded, nor 
appearing to have been supported by any that had 
followed it, but on the contrary the only similar 
case, Coxe v. D ay , standing in opposition to i t ; 
for as such I consider it, and for reasons which I 
shall* presently give. I need scarcely add that such 
a case, dissented from as it now is by so many of 
the learned Judges, admitted to be inconsistent with 
the decision in Coxe v. D ay , and at all events con
fessedly at variance with the observations and rea
soning of Lord Ellenborough throughout the whole 
of that case, can scarcely, as mere authority, be con
sidered of much avail. In opposition to it, I have 
said, appears to me to be the case of Coxe v. D ay . 
But here again. I wish to deal correctly with the 
subject of authority ; and though to a certain de
gree (and to what degree I shall examine) Coxe v.
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D ay  must be permitted to operate, still I think it  ̂
is not to be relied on strictly as mere authority, even 
in favour of my view of the subject; first, because earl jersey 
i f  Hotley  v. Scot was rightly decided, Coxe v. D ay  and others* 
would be in opposition to it, and thus we should 
only have case against case ; and further, that with 
respect to Coxe v. D a y , o f the learned Judges who 
now support the judgment of the K ing’s Bench, it is 
disapproved o f by one, as to the grounds on which it 
stands, and expressly and in terms dissented from 
by the other; and lastly, because being a decision 
by the same court by which this case was in the first 
instance decided, i f  to be distinguished, as it is con
tended it is to be, then it does not apply ; i f  not to 
be distinguished, nothing of authority cam result from 
two cases decided by the same court in opposition 
to each other.

T o  dispose, therefore, of the whole subject of au
thority, it appears to me, that though, these cases as 
cited have afforded much matter for observation and 
argument, they furnish nothing like authority when 
correctly considered, and in a judicial sense. A  word 
or two only, before quitting this part of the subject, 
on what has been much relied on as applied to the 
objection of the fifteen days, namely, the general 
prevalence of such leases to be taken as evincing, it 
is said, the sense of the Profession, and the mischief 
that will result from now holding the objection good.
I  allow to these topics their weight, and much weight 
undoubtedly belongs to them ; but if, when strictly 
examined, the practice proves to have crept in against 
principle, and is not pretended to depend upon any 
positive authority, I can only say, that being bound
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to look at the objection now that it is made, I must 
decide upon principle; and if principle and practice 
are at variance practice must give way ; and in this 
case, as in others, if the mischief be extensive, the 
proper remedy, if  such there be, must be sought for 
and applied elsewhere. This however at most con
fines itself to the objection as to the fifteen days; 
for with respect to the clause of distress, it is n o t' 
pretended to have any usage or practice in its fa
vour ; and the only decided case is directly4;he other 
way. And with respect to practice, the extension as 
to the fifteen days operating, I admit, in proportion 
to length of time and number of leases, becomes for 
this very reason, and in the same proportion, stronger 
against the clause as to distress, inasmuch as in all 
such leases no such clause is to be found ; and my 
brother Holroyd^ to whose labour of research and 
solidity of learning we are all of us, at all times, so 
much indebted, has informed your Lordships,* that 
on an accurate research he has not been able to find 
iu the books of precedents beyond one instance of 
such a lease, and that not appearing to be adopted 
in common use. Practice is therefore not only 
wanting in its favour, but practice is the other*way; 
and in this respect practice and decision go hand in 
hand.

I come now to consider the case on principle. 
And first, I admit, that if the power is to be deemed 
indefinite as to time, and therefore to be exercised 
in a reasonable manner, leaving it to the discretion 
of the party by whom it is to be executed to decide 
what is reasonable, it does not appear to me that the 
giving fifteen days in the way in which they are

«
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given can be considered as unreasonable. In truth, 
I  deem it quite immaterial to any real interest of 
the parties, or as to any substantial effect, whether 
20^. are to be paid by the one and received by the 
other fifteen days sooner or later ; and so I appre
hend the party might have thought had his attention 
been drawn to the point. But when I am told of 
what the party really intended, as of an independent 
and substantive intention, collateral to the instru
ment itself, pre-existent, and having caused the 
power to be framed precisely as it is, I can only say 
I take the probability to be, if  we could look to the 
mere matter of fact, that the party himself never 
entertained a precise intention of any sort on the 
occasion. The substantial purposes were to be ac
complished ; the detail of execution was of course 
left to others; and this may account for the difficulty 
that has arisen. Drawn as the power is, it was pro
bably supposed by professional persons that the for
mer leases might be looked at, and the clause in 
question being found there was adopted, and I agree 
reasonably adopted, if  such leases were to govern or 
might govern ; but whether so or not is one of the 
questions in this cause, and which, if  decided in the 
affirmative, would support the lease as far as this
objection goes, though, decided the other way, the*
case will still depend on the other general grounds, 
and the lease may notwithstanding be valid. Fifteen 
days therefore, i f  time might be given, I should%
consider as not unreasonably given.

In like manner as to the clause of distress,' I see
«

no actual injury as likely to result from it in this 
particular, case. I agree with several of the learned

f f 3
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Judges that it is not likely that 20$. of half-yearly 
rent would be suffered, if  demanded, to remain in 
arrear; or if  in arrear, that in the case of leases 
upon fines a distress to the value of 205. would not 
be found; But this is a way of trying the question 
precluded by the very nature of the question itself. 
The providing for a particular event not only pre
supposes the possibility but even the actual occur
rence of such event; it pre-supposes to provide for 
i t ; it anticipates and adapts itself to it.

The question therefore arises on what the parties 
have said and done, not on the reasonableness of 
doing it, or on .the sufficiency or insufficiency, the 
weight and value, which we are not at liberty'to 
consider; and therefore without looking out of the 
instrument, but to the instrument, and searching in 
it for the intent to be collected from what is there 
expressed, if  sufficiently expressed, in other words,» m »
treating the question as your Lordships desire us to 
treat it, that is, as a question of construction arising 
on the instrument such as it is,— what is the legal

r
effect of the lease compared with the power ?

r •

And first, to look to the power, (agreeing, as I do,
that the intention of the party must govern,) as to be
collected from the whole instrument. It directs a*
clause of re-entry for nonpayment of rent, and this 
m e re ly n o th in g  is said as to time, nothing as to 
distress; nothing as to reasonable, nothing as to 
usual; nothing that refers to any former lease or 
leases in any way whatever, so as to furnish a rule, 
though reasonable and usual, ancient and accustomed, 
are terms to be found as words of reference in se
veral parts of the instrument, directly connecting

C A S E S  I N  T H E  H O U S E  O F  L O R D S
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themselves with former leases and for various objects 1821.
and purposes. SMITH

First then as to time. That time may b*e as pro- FAUL̂ EnstY 
perly fixed h y the occurrence of an .event as by the Mothers.* 
express specification of time can scarcely be denied; 
and when rent is made payable on a particular day, 
connected with a clause of re-entry for rent not paid,
I. can only understand not paid on the day when 
payable. In .this there is nothing ambiguous, no
thing deficient, nothing to be implied to complete 
what is expressed. Nor has it been argued, that if  
the lease had been drawn in the very terms of the 
power it would not have been a proper execution 
of the power. But it is said in the same instrument 
twenty-eight days are given for payment on the 
leases at rack-rent, being a substantial and heavy 
rent, before forfeiture can attach for nonpayment; 
and it is argued,— Could the party intend a provision 
so preposterous and harsh as that forfeiture should 
become the immediate consequence of a half-yearly 
rent of 20 s. falling into arrear ? T o  which I an
swer, that this suggestion of harshness appears to me 
to be imagination, and nothing m ore; for what of 
real harshness is there in making an estate liable to 
forfeiture upon nonpayment of a sum so small, as 
from its very smallness not to require time to be 
given to pay it? Fifteen days were scarcely neces
sary to put a party into condition to pay 205.!
And further, why the party to receive could not 
judge i f  time were to be given as to the fifteen days 
as well as to the twenty-eight, I  am altogether at a 
loss to conceive. I f  at liberty, therefore, to conjec
ture as to intent, independent of the words made

f  f  4



*821. use of, my conjecture would be, that the party him-
s m i t h  se^  roeant nothing as to the fifteen days beyond 
•v- what die has said ; that he meant only what he hasEARL JER.SEV * '

and others, said, and still less, • if  possible. Can I  suppose that
he actually meant time to be given, intentionally 
avoiding to decide what that time should be, and 
this merely to leave it open to the discretion of 
another to decide for him what he could just as 
well have decided for himself? In the particular 
case,time may be of no moment any w ay; but as 
applying to future cases, and involving principles 
applicable to the construction of all instruments, it 
becomes of real magnitude and importance. ' It is 
not in the operation of the clause, as it applies to 
the lease, treated as a valid lease, that any difficulty 
arises, but in the application of the lease to the 
power, with a view to the validity of the lease. .

But I go farther, and will suppose the question 
to be, whether the power should not be so construed 
as to imply a reasonable discretion to have been in
tended as to time. In such event, it has been asked 
who is to construe what would be reasonable time ? 
Now, passing by all the difficulties that may arise in 
this respect, I am willing to answer— the competent 
tribunal according to the nature of the case. . But 
which, according to the case, is the competent tri
bunal? This becomes a question. On the trial.of 
this ejectment, was it the Jury or the Judge? and 
though, in the result, which of the two might be 

• ascertained, yet the result could. only be got at 
through, as now, a doubtful controversy; and this 
uncertainty as to tribunal, with the additional uncer
tainty as to result, that result depending on the un-
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certainty of opinion, which may be different with 1821. 
different men, and of which these proceedings have 
in every stage afforded ample proof, and, this day in v.

# 1  • 1 1  • • e a r l  j e r s e y
particular, a striking instance, are all inconveniences and others, 

introduced by holding the power to be indefinite, 
and would have been avoided by framing the lease

1

in the words of the power. One way it would be 
certain ; the other opens at least to question ; and 
it. is this substitution of uncertainty for certainty, 
this rule of discretion, which throws open the gate 
to litigation, that would otherwise be closed and 
fastened against it, that constitutes my fundamental 
objection so to understand and so to construe this 
power. I f  therefore the question be, whether rea
sonable or not should be implied, I should hold that 
it ought not to be implied, even if  we were at liberty 
to imply it, framed as the power is.

I come now to the second objection ; and though 
in one light it is the most material, yet it will not 
be necessary in this late stage of the proceedings to 
discuss it at any length ; I mean restraining the right 
to re-enter to there being no sufficient distress to be 
found on the premises. And with respect to this, 
all I have hitherto said as to time applies with in
crease of force. It is a  further clog, not warranted 
by the original power, and it is one which, as to 
possible injury, does not rest in speculation merely.
The case so often referred to in the Exchequer forms 
a practical comment. When resorted to as a remedy 
it shows the wrong which may result. The lessor of 
the plaintiff failed because some obscure corner-of 
the premises had not been searched. That case is 
this $ and in a similar proceeding the effect would

i
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1 il'21. have been or would be the same. To the validity 

of this objection Coxe v. D ay  is in point. It is so, 
I conceive, in the decision; it is so beyond all doubt,

C A S E S  IN  T H E  H O U S E  O F  L O R D S
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and others, as I apprehend, from what is said by Lord Ellen-

borough throughout the whole case. Whether to 
•be fairly distinguished or not, in any respect, I have 
already examined, and will not repeat. The argu
ment drawn from the statute, and the general nature 
of such a clause considered as a mere security for 
rent, was brought forward then, as now, but was 
mentioned only to be over-ruled, the point not ap
pearing to the Court to be sufficiently tenable to 
admit of discussion.

To one or two other points I shall now barely 
advert. I can scarcely think that the question can 
be reduced to one of mere verbal consideration. 
But if so, I cannot myself feel the difference be
tween “ on”  and “ fo r;” “ fo r  nonpayment of 
“  rent,”  I consider to be equivalent to “  on non- 
“  payment of re n t;”  though I have no hesitation 
in admitting that “  on”  and “  for”  may be some
times different and sometimes synonymous, and this 
depending on the context and the subject-matter. But 
looking at the subject-matter, and taking the whole 
of this instrument into consideration, I  think there 
is no reason for distinguishing on the present occa
sion. In like manner, as to the term “  beneficial,”  
I  conceive it to refer to the lessor or the remainder
man, and not to the lessee,; and so understood, if 
there be tany weight in the .observations I have 
hitherto made, such a reservation would be less 
beneficial to the lessor than the direct clause un- 
clogged with any conditions as to time or distress.

i



Taking, further, the words of the power to apply to 
former reservations, and that with this view former 
leases might be looked at, it seems to me the argu
ment turns the other way. The power directs that 
there be reserved the ancient and accustomed rents, 
or as great or beneficial rents, duties, and services, 
thereby letting in, I admit, the former leases as 
evidence of what rent was ancient and accustomed ; 
and so as to duties and services; but following up 
these general words with special and particular words, 
showing the powers were not intended to include the 
clause as to re-entry, particular words specially pro
viding for this right, and in terms directing how it 
shall be reserved: and having mentioned former 
leases as admissible in these respects, I will only 
further say I think they were not admissible, except 
for the purposes as to which they expressly, or by 
necessary implication, refer. This is indeed a ne
cessary consequence of all I have already said, and 
without therefore going at large into the wide field 
which the argument in this respect has occupied, 
but referring generally to the opinions and reasoning 
of those who think as I do, 1 will merely state the 
broad ground of my opinion, which is, that there 
being no ambiguity of any kind, nor any words of 
reference to any other or former leases as connected 
with this subject, nor any generality of expression, 
so as to let in extrinsic evidence to restrain or qua
lify or to exclude, but a clear, specific, and definite 
sense and meaning, such evidence is not admissible. 
This conclusion, it will be admitted, must follow if  
the premises are well founded, but whether so or not
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depends, as far as my opinion goes, on the validity 
of the general grounds on which that opinion rests, 
and of which it is for your Lordships to judge.

C A S E S  IN T H E  H O U S E  O F  L O R D S

Abbott, C. J.— I am of opinion that the demise 
of the 5th September 1803, is not invalid.'

The objection upon which it is now sought to 
avoid the lease is, that the clause of re-entry for 
nonpayment of the rent is not such as is required by 
the settlement; and this for two reasons. First, 
because it allows to the tenant fifteen days for pay
ment beyond the days mentioned in the. lease; and 
secondly, because it is restricted to instances wherein 
no sufficient distress or distresses can or may be had 
or taken upon the premises, whereby the same, and 
all arrearages thereof, if  any be, may be fully raised, 
levied, and paid.

This objection is strictissimi ju ris, and as such is 
by no means to be favoured ; though if the strictis-

4

simum ju s  be found upon due consideration to be 
with the objector a court of law is bound to yield 
to his objection. As I have already intimated I 
think the right is not with the objector.

In the course of the argument your Lordships 
attention was called to a supposed distinction in the 
construction of powers, between such as are created 
by the owner of the inheritance limiting a partial 
estate to himself, and to be exercised by himself as 
owner of such partial estate, and such as are created 
by the owner of the inheritance to be exercised by 
a stranger, to whom he may have limited a partial 
estate, or to whom he may have given the power as

\
t 1
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a naked power, unconnected with any estate in the 
land. Such a distinction appears inapplicable to the 
present case, because the owner of the inheritance 
has here limited a partial estate, first to a stranger, 
and secondly to herself; and the words of the power 
must have the same meaning, whether the question 
had arisen upon an execution thereof by the stranger 
or by herself.

It was also argued, that the power of leasing being 
for the benefit of the tenant for life, the qualifications 
and restrictions imposed upon the exercise of the 
power are for the benefit of the remainder-man ; 
and therefore that the clauses of qualification and 
restriction are to be construed most beneficially for 
the latter. This point also appears to have little 
weight in the present case ; because, adverting to 
the amount of the fine paid upon the surrender of 
an existing lease, and to the amount of the rent re
served, I think it cannot be supposed that the pur
chaser of the present lease would have given one 
farthing less if  the clause of re-entry had been strictly 
confined' to nonpayment of the rent at the very d ay; 
or that the estate of the remainder-man would now 
be worth one farthing more if  the lease in question 
had contained a clause to that effect, instead of * the 
clause upon which these objections have arisen. ’ - 

And being of opinion that the tenant for life could 
derive no benefit, and that the remainder-man sus
tains no prejudice as to the value of his interest, from 
the form in which the clause of re-entry is found in 
this lease, I think a court of law may reasonably 
regard the interest of the tenant, 4 lie- purchaser o f  
the lease9 and put such a reasonable and liberal con-

1821.

SMITH
V .

EARL JERSEY
and others.



struction upon the words of the power in the settle
ment as will give effect to the lease, rather than 
yield to critical forms and subtile objections adduced

EandLothereY ôr PurP0Se ° f  defeating it. And this becomes
the more important, if  it be true, as has been sug
gested, that very many leases are in existence con
taining clauses similar to the present, and demised
from powers expressed in language similar to that of % » _
the power from which this lease was derived. Con
siderations of this nature certainly ought not to 
control or vary the sense of plain and unambiguous 
words ; but they may be reasonably entertained for 
the construction of words of doubtful import; not 
merely by reason of the consequences of a decision 
in a particular case affecting numerous other cases 
of the like nature, but because the fact suggested is 
evidence of the general opinion entertained by pro
fessional men upon the meaning of the words o f a 
legal instrument.

These words, in the present case, are “  a power 
“  of re-entry for nonpayment of the rent to be 

thereby reserved.”  And the first question is, 
whether these words may be understood to mean a 
reasonable power, or must be confined to a power 
which the landlord may exercise if  the rent be not 
paid at the very day, and without regard to any pro
perty to be found on the demised premises, upon 
which he may levy his rent, and thereby compensate
himself at his tenant’s expense for his tenant’s

♦

neglect.
I f  the words may be understood to mean a rea

sonable power, the only remaining question will be, 
whether the power of re-entry contained in this

C A S E S  IN  T H E  H O U S E  O F  L O R D S4 3 4
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lease be a reasonable power. I  shall proceed in the 1821. 
first place to show, that in my opinion the words in 
question may be understood to mean a reasonable v. 

power. Nonpayment is a mere neglect or default, n̂d t̂hevs/ 
and if  the words “  a power of re-entry for non
payment of the rent”  are to be taken strictly and 
ad liter am, they will import a power of re-entry for 
the mere neglect or default o f the tenant; but'this 
cannot possibly be their legal import or effect, 
because by the common law of England a landlord 
never could enter for the mere neglect or default of 
his tenant in this respect under any power or clause 
in whatsoever language expressed. Some act is 
always required to be done by the landlord in order 
to entitle himself to exercise his power, and this is 
required to prevent the tenant from being surprized 
or injured. This act at the common law was an 
actual demand of the rent on the part of the land
lord. A nd the common law required this demand 
to be in a most precise and peculiar manner. It was 
to be made just at the close of the last day of pay
ment (allowing the tenant the whole day to prepare 
his money) at the time when so much day-light 
remained as might be sufficient to view and count 
the money, and no more. It was to be made at the 
door.of the demised messuage, if  any on the pre
mises, and if  none, then at such usual and notorious 

 ̂ place of resort’ where the tenant might reasonably 
be expected to be found, if  he was not altogether 
absent; and it was to be of the precise sum then 
accruing due, not including any former arrears, all 
o f which, although due and recoverable by distress 
or action, were considered as waved by the landlord
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on a question of forfeiture by his prior neglect to 
demand or enter for them.

Then if the words of the power, or rather of the 
qualification of the power contained in the settle
ment, cannot receive a literal construction, and be 
held to apply to a case of neglect or default only 
according to their literal purport, they must receive 
some other and different construction, which must’
in my opinion be a reasonable construction, and a

*

construction properly suited to the object and pur
pose in view; that is, to secure and enforce the 
payment of the rent, so that on the one hand the 
tenant may not hold the land without payment to 
the prejudice of the landlord, nor on the other hand, 
be dispossessed of it, if either himself’or the land, 
which is emphatically said to be debtor for rent, 
presents payment, or the means of payment, without 
unreasonable delay or prejudice to the landlord.

It has been objected however, that if  the literal or 
strict meaning of the words be not adopted no other 
meaning can be, because, as it was said, courts of 
law cannot say what is a reasonable power or clause 
of re-entry. But I conceive that in this as in all 
other cases courts of law can find out what is rea
sonable, and that in some cases they are absolutely 
required to do so. In many cases of a general 
nature or prevailing usage the Judges may be able 
to decide the point of themselves; in others, which 
may depend upon particular facts and circumstances, 
the assistance of a jury may be requisite, and 
wherever such assistance is requisite there are ready 
modes of obtaining it. I will mention one instance 
in which courts of law are required by the Legislature

9
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ON APPEALS AND WRITS OF ERROR./
to discover and decide, i f  the point be litigated, a 
question upon the reasonable execution of a power. 
B y  the general inclosure act * a rector or vicar is 
enabled to lease his allotment under certain restric
tions mentioned in the act, and among others, so 
that there be inserted in the lease, “  power of 
“  re-entry on nonpayment of the rent or rents to be 
“  thereby reserved within a reasonable time to be 
“  therein limited after the same shall become due.”  
A  lease o f such an allotment must therefore provide, 
that i f  the rent be unpaid for some specified number 
of  days or weeks after the day of reservation, the 
rector or vicar may re-enter; and if  any question 
should arise, whether the number of days specified 
in a particular lease be or be not a reasonable time, 
the courts o f law must necessarily find some mode o f 
deciding the question.

For these reasons I am o f opinion that the words 
o f the clause in question may and ought to be under
stood to mean a reasonable power of re-entry. A nd 
taking this to be the legitimate meaning of the 
words, I  proceed to show that in my opinion the 
power of re-entry contained in the particular instance 
of the lease in question is a reasonable power. 
Usage is of great weight in considering what is 
reasonable; and it cannot be denied that the power 
o f re-entry, as expressed in this lease, is in form and 
substance such as was frequently found in leases 
before the execution of the settlement by Louisa 
Barbara Mansel, which was in 1757. This is a fact 
which must be in the knowledge of some of your 
Lordships, without recurring to the special verdict

* 41 Geo. III. c. 109. s. 38.
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for information as to the leases of this particular 
estate. * I f  any space of time could' be allowed 
beyond the days of payment prescribed in the re
servation, the space of fifteen days, which is the 
period allowed in the present lease, will not I am 
persuaded be thought aii unreasonable space of time. 
Indeed, although this objection was pointed out, it 
was not so much insisted upon, nor could be in the 
construction of a settlement allowing twenty-eight 
days for payment in leases to be made at a rack- 
rent. The main stress of the argument was applied 
to that part of the clause in the lease which narrows 
the power of re-entry to cases wherein no sufficient 
distress can or may be Had and taken upon the 
premises, whereby the rents and services, and all
arrearages thereof, may be fully raised, levied, and

*

Upon this part of the argument the case of Coxe
v. Day  * was quoted and relied upon. It has
however been discovered that the decision in that
case is contrary to a prior decision of the Court of
K ing’s Bench in a case of Hoiley v. Scot, reported
in Lofft, and of which a more correct manuscript
note was also cited. This earlier case was unknown♦ •
to the counsel by whom Coxe v. Day  was argued, 
and probably to the Court also ; so that the decision 
of Coxe v. Day  is not wholly free from question as 
to its own particular circumstances. It was certainly 
not thought applicable to the present case by the 
two surviving Judges of the Court when the present 
case was before them ; and it is distinguishable from 

•this by the difference of the language of the clause
* 13 East, 118.
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upon which it arose. For in that case the words of 
the clause were not general, as in the present, 
“  a power of re-entry for nonpayment of the rent,” 
but special, “  a power of re-entry, i f  the rent be 
“  behind for the space of twenty-one days,”  which 
words do not so easily admit the introduction of any 
other qualification or matter as the general words of 
the present clause; so that upon the whole the case 
o f Coxe v. D ay  does not appear to contain a decision 
precisely in point to the present case. And there
fore in respect of authority the question still appears 
to be left open,— whether in the absence o f any 
words denoting a contrary intention in the mind of 
the framer of the clause, a restriction of the right 
or power of re-entry to the absence' of a sufficient 
distress be a reasonable restriction in a lease like the 
present; for if  it be, then a right or powrer so re
strained is a reasonable right or power of re-entry, 
and the introduction of such a right or power into 
the present.lease is a good execution of the leasing 
power contained in the settlement.

Such a restriction o f the right had prevailed in 
practice before the execution of this settlement in 
1757. It was known and in use, though probably less 
general or frequent before passing the statute 4 
Geo. II.* in 1731.  I f  the effect of that statute be 
(as at least one .very learned person has thought) ho 
alter entirely the common law, and to take away the 
right of re-entry under any circumstances of demand 
and refusal of the rent, where a sufficient distress 
can be-found, then certainly the express introduction 
of the words of restriction cannot invalidate the lease,
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because it is only an expression of a matter tacitly 
contained and implied by operation of law. But 
supposing the statute not to have this effect, still in 
my opinion the restriction is reasonable in itself in 
a case like the present. The instances of proceed
ing at the common law by demand of the rent since 
the statute was passed are very few ; the proceeding 
is in itself troublesome and difficult, as will appear 
by the circumstances required, which I have already 
mentioned ; it was indeed so troublesome and diffi
cult, and found to be attended with so little benefit 
to landlords, that the statute was passed- for their 
relief, substituting the absence of distress in the 
place of demand. Can it then be said that the re
versioner is unreasonably restrained or prejudiced by 
the introduction of a matter-wThich the Legislature 
has thought generally beneficial to landlords, and 
which in all. probability he himself would have 
adopted, even if the terms of the lease had been such 
as to have allowed him to act otherwise ? I say,that 
in all probability he would have adopted it, because 
I presume his only wish, like that of every other 
reasonable person, must be to obtain the payment of 
his rent in the most easy and speedy manner. And 
whatever difficulty there, may be in viewing a mes
suage or farm, so as to ascertain whether sufficient 
be found upon, it to answer the arrears of a rent, 
bearing, as in this case, a very small proportion to 
the annual value of the tenement, still I have the 
authority of the Legislature, and of the experience 
upon which the statute was founded, for saying that 
this difficulty is less in practice than the difficulty of' 
making such a demand as would authorize a re-entry

C A S E S  IN  T H E  H O U S E  O F  L O R D S
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at the common law. I f  any thing more be desired 
by the reversioner than a speedy and easy mode of 
securing and enforcing the payment of the reserved 
rent, I should say that he desires more than the EAR!j■ J?RSF*Y

. ,  . . an d  o th ers.
iramer or the settlement intended to give, and more 
than the law ought reasonably to allow. The power 
of re-entry, in whatever words it be expressed, can 
be exercised only in one of two modes; that is, 
either by making a demand at the common law, with
out regarding the value of distrainable goods on the 
premises, or by ascertaining that no sufficient goods 
are to be found on the premises, without regarding 
a demand of payment. For the reasons already 
given I think the latter must be considered as the®  i
most effectual and beneficial mode, and therefore, 
speaking generally of cases of this nature, I can dis
cover no reason for resorting to the former, except 
a hope (certainly not entertained in this particular 
case) that the tenant, being taken by surprise, and 
not expecting a demand, may not be prepared for 
immediate payment of money, and a desire to take 
advantage of his want of preparation and deprive 
him-of the residue of his term or harass him with 
a law-suit. T o  such a motive a court of law will 
never lend its aid. And a construction calculated 
to give effect to such a motive would be contrary to 
the general principles of' the law. And * it ought 
not to be omitted that the present question arises 
upon the construction of that part of a leasing power* 
which is intended to create a forfeiture of the lease 
executed under the power. It is said in our books 
that forfeitures are odious in the law, and this is the 
reason assigned for requiring so much formality and

G g  3
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precision in the demand of the rent at the common 
law. And for the same reason, in addition to all 
others, I think such a construction ought to be put 
upon the words of the settlement as will tend rather 
to the exclusion than to the introduction of forfeitures 
of the leases to be granted under it.

For these reasons I am of opinion that the demise
of the 5th September, 1 803, is not invalid.

*

The L ord  Chancellor.— The question which is 
now brought before your Lordships for decision is 
undoubtedly a question of very great importance to 
the parties. W e have to determine upon the vali
dity of a particular lease, which is stated in the 
special verdict. , The decision upon that lease how
ever will not only give validity or invalidity with 
respect to the lease in question, but, as we have been 
informed upon the argument at the bar, will give 
validity cr invalidity to the leases of a .very consi
derable property. The plaintiff therefore has a great 
interest in your decision. The tenants of course 
have a very considerable interest in your decision ; 
but the interest in your decision is not confined to 
the landlord and the tenants in this case, because I 
apprehend that if  these leases are invalid, the te
nants in this case, probably, as in a case from another 
part of the united kingdom, I mean the case of the 
Queensberry leases*, will have a title to recover 
against the assets of the deceased lessor the value of 
the interest in the lease, if  the decision should be 
against the validity ; but however great the interest 
of any of these parties may'bej it is most for the

* Ante, Vol. 2, p.
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public interest that you should take care to. decide 
rightly.

I f  I could foresee that by asking for further time 
I might alter that opinion which it is my duty to 
inform you I have long entertained upon the ques
tion now before you, or if  I could, consistently with 
my other important engagements and duties, hope4
to find time to lay down the statements which I am 
now about to make with more method, I should 
certainly wish your Lordships to delay hearing what 
I have to say on this subject. I f  I could hope to 
relieve myself from the pain which I do most sin
cerely feel in maintaining an opinion upon this sub
ject different from that which has been expressed by, 
persons for whose learning and abilities I entertain 
the greatest respect, I should for that reason also 
endeavour to press your Lordships to. delay hearing 
what I have to offer.

I must confess, that, from the habits of my pro
fessional life, I felt at first considerable surprise 
indeed how it could be that upon some of the ques
tions agitated in this House there could be any dif
ference of opinion any where. W ith respect to the 
authorities, you have heard observations which are 
perhaps much more apt than any I could presume 
to offer to your attention upon the conflicting cases 
of Ilotley  v. Scot and ,Coxe v. Dag, and the ne
gative authority of the case before L . C. J. Willes, 
who I believe was a very great lawyer. Those au
thorities, I hope I shall not be thought to treat 
with any disrespect, which certainly I do not mean, 
when I avail myself of what has fallen from the 
two learned Chief Justices in their observations on
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Coxe v. Day, I f  Coxe v. Day  is an authority 
one way, Hotley  v. Scot is an authority the other 
w ay; and the judgment of-two of the Judges 
in the court below on this very case conflicts with 
the case of Coxe v. Day, But such have been the 
habits of my professional life that. I cannot think 
that we have attended to all the authority which 
deserves consideration. That the practice of con
veyancers amounts to a very considerable authority 
on this subject I am justified in saying, by the opi
nions of the greatest lawyers in Westminster Hall, 
who I am persuaded, in many instances, would have 
come to a different decision from that which they 
thought proper to adopt, if  they had not taken notice 
of the practice of conveyancers. But upon this 
subject I take the liberty, with very great respect, 
to intimate an opinion, that upon cases of this na
ture it might not be much amiss if courts of law 
would, inquire a little more what has been done in 
courts of equity, for the purpose of knowing how 
far Judges who have sat in courts of equity have de
termined the legal point before they have applied 
themselves to those directions, and decrees, and 
orders which they are daily in the habit of pro
nouncing. Between the year 1772 and a period 
approaching the year 1780, I spent many of the 
most profitable years of my life in the office of a 
conveyancer, and I was led at that time to a know
ledge not only of the practice, but of what were the 
sentiments of the great conveyancers of those days; 
and I am sure it never would-have occurred to any 
one of them, if  there was a leasing power in any 
marriage settlement requiring such a power as this,
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that to give the time of fifteen or twenty days was 
making the execution of the power invalid. I  am 
sure all practice was the other way, and practice in 
this respect is evidence of what is reasonable.

But it does not rest there, because you have 
to consider. the question as applied to marriage- 
settlements which are framed in different ways. 
You have marriage-settlements where an estate for 
life is granted to A , with remainder to the wife for 
her life, with an interposition of trustees to preserve 
contingent remainders before the limitations to the 
issue. In some settlements there is a power to the 
tenant for life to make leases, which is given not 
only for the benefit o f the tenant for life, but it is 
a power which you are permitted to insert in the 
settlement for the purpose of the due cultivation 
and management of that estate which they are first 
to enjoy, and others after them ; but that power o f 
leasing in a well-framed settlement is not merely 
given to the tenants for life, but frequently to the 
trustees, while there are infants who do not as yet 
take an .interest entitled to the benefit of it, but who 
are not capable of managing the estate. Suppose 
the father and the mother to die, and then there 
being trustees to preserve contingent remainders, it 
becomes necessary to make leases. O r suppose that 
a settlement is made, in which the legal estate of 
inheritance, the legal fee, is entirely vested in the 
trustees; where therefore a legal lease cannot be 
made by the equitable tenant for life, nor the re
mainder-man, nor the issue, but during the infancy, 
it may be made by the trustees. In both those cases 
it frequently happens that the trustees in the one 
case to preserve contingent remainders, in the other

O N  A P P E A L S  A N D  W R I T S  O F  E R R O R .
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sm ith make leases, and in most of those settlements there is 

Vm no mention of the period of forbearance which shallEARL JERSEY . r  . . . # .
aiid others, be g iven ; .some do, but there is an infinite majority

which do. not mention any days at a ll.. I  venture to 
say this as matter of my-own knowledge. The prac
tice as to leases made by such trustees would, I  say, 
of itself form a weighty consideration here; but in 
leases of that kind, made under such powers by the 
authority of the Court of Chancery, you must per
mit me, for my predecessors and successors, though 
not for myself, to say, in every one of those cases 
there is an authority of law that that is a due execu
tion of the power, because the Chancellor has n ov 
right to direct such a lease to. be made, if  when it 
is executed it is not according to the power; he is 
a judge of law and equity, and when he has deter
mined as a judge of law that such is a due execution 
of the power, then and then only has he authority, 
according to the constitution of this country, to di- „ 
rect any such trustees to make such leases. I should 
be glad then to know whether the constant practice 
o f that court is not to be looked at as a practice 
fixing what is the legal construction of such a power 
to lease.

It does not rest there; for in the case put by one 
learned Judge, suppose the tenant for life here had 
agreed with this occupying tenant to make him a 
lease, with a power of re-entry giving such an exten
sion of time, and then the tenant had filed a bill in 
equity to compel him to make a lease according to 
the agreement. No Chancellor could possibly have 
directed a lease to be made with fifteen days time in 
case of a nonpayment of rent, unless he was satisfied

♦
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according to law that would be a due execution of 
the power; he could not have done it in the nu
merous cases in which there have been such de
crees made. ■ I disclaim, for those who have gone 
before me, and'those who are to come after me, the 
charge that it was not done upon the authority of 
cases which have at least as much, if  not a great 
deal more, authority than those which have been 
stated.

Suppose the case w here' commons are divided 
under the General Inclosure A ct* . There are 
certain persons having a portion of those com
mons, who though perhaps seised of a large pro
perty yet only have an enjoyment for lives, I mean 
parsons and vicars. A  parson or vicar under the 
inclosure act is authorized to make leases in which 
there must be a power of re-entry within a reason
able time. W e have acted under that general in
closure act ever since it passed. Parsons and vicars 
have been making leases ever-since; and I believe 
you will find that the universal practice has been to 
give days in the manner days are given in this lease. 
It is truly said, that is within reasonable time which 
is authorized. But I should be very glad to know 
what difficulty there can be in courts of justice de
ciding what forms reasonable time, when the Legis
lature has expressly said all these leases shall be 
made with allowance of a reasonable time. In the 
very parish in which parson and vicar have this sort 
of power there may be fifty tenants for life for suc
cessive estates in land. In such a case the course of 
proceeding is, that the allotments are to be enjoyed
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* 41 Geo. 3, c. 109, § 38.
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according to the limitations of the settlement of that 
land in respect of which they are made. What is 
the consequence? The consequence is, that the 
power of leasing in the settlements under which those 
respective persons (lay persons, not ecclesiastical 
persons) are made tenants for life, apply themselves 
to the whole of the lands after the allotment is 
made ; and a most singular thing it would be to say 
that fourteen or fifteen days is a reasonable time for 
a power of re-entry for a parson or vicar, but a di
rect breach of all that is reasonable with respect to 
the tenant for life claiming under a settlement, which 
settlement has a new object to operate upon in the 
allotment made under that very act of inclosure. 
I say therefore, as to this case, that if  it does not 
stand on peculiarities in this settlement, there is a 
weighty authority to be found in practice of long 
endurance, which I will venture to say would make 
your decision one o f the most mischievous that ever 

. was pronounced in this House, if  you were to de
cide against such practice.

But I think we may lay out of the question the 
authority of practice. I proceed to comment upon 
the terms of this settlement, taking it for granted 
that it is understood on all sides that this special 
verdict completely finds every thing that ought to 
be found. I put that upon the understanding of 
the parties. W e have had in the course of argu
ment at the bar a great deal of discussion upon the 
admissibility. of extrinsic evidence. Now, with 
reference to extrinsic evidence, my humble opi
nion is, that this is a case in which you must admit 
some extrinsic evidence; you ought not to admit

CASES IN THE HOUSE OF LORDS
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any extrinsic evidence which falls within the range 
o f the principle, which says that you must con
strue instruments by what is to be found within the 
four corners of them, generally speaking ; but it 
is impossible, in my judgment, in this case, for the 
reasons I have stated, that you can come to a con
clusion without looking at a great deal more than 
the lease itse lf; because, when you are considering 
the question whether the lease is conformable to a 
power in another instrument, you must look into 
that instrument which contains the power, and if  
you must look into that instrument which contains 
the power, then, in order to get at the true con
struction of the power itself, you must look at every 
part of that instrument; and if  the instrument which 
contains the power be referred to by the instrument 
which is the execution of the power; if  the instru
ment which contains the power also refers you to 
other instruments, which you must look at, as ap
pears upon the face of the instrument which con
tains the power, for the construction of the power, 
you must then look at other instruments to see the 
meaning of the power.

I think in this case you might state it thus :—  
Here were leases" made prior to 17 5 7 ; the set
tlement refers to existing leases at the time when 
the new instrument is made, it refers in that part 
of it which gives the power of making future leases 
to the existing leases. I do not carry it so far 
as to say you shall go back to a great length of 
time to see what were the habits of leasing prior 
to those existing leases, but 1 say you must go to 

, those existing leases, or it is impossible to collect
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what the meaning of that power is. I say also, that 
if  the instrument in which the power is contained 
shows what was the nature of the estates that the 
persons had who were making that settlement in 
which the power of leasing is contained, you cannot 
shut your eyes against that part of the instrument 
which shows what was the nature of the estates.

With these general observations I call your at
tention'to what this case is. A  lady, named Louisa 
Barbara Mansel, afterwards Louisa Barbara Vernon, 
was tenant for life of the estates, with several re
mainders over. The will under which she claimed 
as tenant contained a power to her in consideration 
of marriage, either before or after marriage, of re
vocation and appointment, as afterwards pursued 
by her in the deed of settlement. The special 
verdict states, that upon the 20th of July 1757 she 
intermarried with. Mr. V ernon; that before the 
marriage, upon the 2d of July 1757, she by her 
deed revoked the uses and devises contained in the 
said will concerning the said premises, and appointed 
and limited the same to Francis Earl of Guildford, 
and Charles Montague, and their heirs, in trust, to 
hold the same to the same uses as before limited, 
until after the said marriage, and then to the uses 
of the said George Venables Vernon for life, with
out impeachment of waste, remainder to the said 
Louisa Barbara for life, without impeachment of 
waste, and in the mean time to the said Francis Earl 
o f Guildford,, and Charles Montague,, and their 
heirs, to preserve contingent remainders, and to 
permit the said George, during his life, and after
wards the said Louisa Barbara, during her life, to %  ̂ <-

\
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take the rents, &c., and after the decease of the sur
vivor of them, to divers other uses for the benefit of 
their issue, and in default of issue to the use of the 
will of the said Louisa Barbara, and subject to the 
powers and limitations to be thereby directed and 
appointed, and in the mean time to the use of the 
said Louisa Barbara, her heirs and assigns for ever. 
A nd then follows the clause upon which this ques
tion principally arises.

Before I state that clause I will mention an
other head of authority, which I confess has disturbed 
me a good deal with respect to these fifteen days. 
B y a statute * made some years ago the Legislature 
empowered the committees of lunatics, by authority 
of the Court of Chancery, where those lunatics 
were tenants for life, with powers of leasing, to make 
such leases as the tenants would have made if  they 
had been of sane mind ; and I never had the least 
doubt, in consequence of the habits of my profes
sional life, in directing them to make leases with 
this ordinary reservation of fourteen or fifteen days, 
with respect to the time of forfeiting the estate. 
I certainly did, however, think it right, in defe
rence to the opinions which I understood had been 
stated in the (Exchequer Chamber, to check myself 
in that practice,' and to take care that that habit 
should no longer be acted on. So, if  a parson or 

“vicar should be a lunatic, who had an allotment 
under an inclosure act, and it should become neces
sary for the Court to act, I should have directed 
the execution of the power in a similar manner.

Where a power of this sort is given in a mar-

* 43 Geo. 3, c. 75, § 3 and 4. > ' \ ,
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riage-settlement it is part of the contract which all 
the parties in the marriage-settlement are under
stood to enter into with respect to each other;

* t\  r\ Ls J L I V O E I  * " / * !  1 J *| ♦aud others. is for that reason to be construed m ques
tions between the parties to the settlement and 
those taking under it according to the intention 
of the parties. In a question, between a land
lord for the time being and a tenant, I appre
hend the landlord for the time being is to be con
sidered, in an instrument of this kind, as acting on 
the behalf of all the parties who have interest in the 
inheritance of the estate; and that therefore there 
must be that bona Jides on his part with respect to 
the tenants which would be required in other cases, 
and upon a question of forfeiture, if  the parties really 
are dealing bond jid e  according to what they con
ceive to be the intention of the parties, (not mis
conceiving that intention, which would vitiate the 
lease;) but if  a fair construction will authorize you 
to say they have not misconceived it, you are not to 
look astutely to defeat it.

In this case there were three species of estates of 
which leases were to be made; one of these estates, 
as I understand, usually demised for lives upon pay
ment of a fine, which payment of a fine is in truth 
a great portion of the consideration which is paid for 
such leases; and the small annual rents and other 
services, though of some value positively speaking, 
are of little value compared with that other part of 
the consideration ; they are a sort of rental, which is 
rather from time to time calculating a small sum of 
money off the value, than paying any part of the value 
of the estate. The next species of lands are lands to
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be let at rack-rent for years absolute, and with re
ference to them it is very easy to reserve a power 
of re-entry: and’the third is of mines; with regard 
to which, unless conveyancers are more able at this 
time of day than some of the old ones used to be in 
the last century, it would be difficult to find out 
what sort of power of re-entry you could apply to 
i t ;  they are therefore in general obliged to content 
themselves with alluding to proper and reasonable 
modes of working the mines.

The condition to which we are particularly to at
tend' is this ; “  and so as there be contained in every 
ft such respective lease, demise, or gran t; and so as 
“  on every such respective lease, demise, or grant for 
“  a life or lives, or for years determinable on the 
“  dropping of a life or lives, there be reserved and 
“  made payable, during the continuance of the estates 
“  and interests thereby to be demised, leased or 
“  granted respectively, the ancient and accustomed 

yearly rents, duties, and services; or more, or as great 
or beneficial rents, duties, and services, or more, 

“  as now are, or at the time of demising or granting 
“  the premises so to be demised, leased, or granted 
u respectively, were reserved or made payable for 
“  or in respect o f the same premises respectively, 

or a just proportion of such ancient or the pre
sent reserved rents, duties, and services, or more, 
according to the value of the premises so to be 

“  demised, leased, or granted r e s p e c t iv e ly a n d  
then come the exceptions with respect to the heriots, 
and the usual clause, that these were to be for the 
benefit of the persons entitled from time to time.

a
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Now, let us suppose ourselves* sitting down to make 
a new lease of these premises after the year 1757, 
of premises which in the year 1757 were held under 
a then existing lease, addressing ourselves to the 
execution of that power. Is it possible to deny, 
that in order to see how the power is to be exe
cuted you must look at that existing lease which 
is the lease immediately preceding that which you 
are to execute? I do not carry it farther; I  do 
not enter into the question whether you are to go 
back into the more remote periods of time and see 
what was the habit in all times past; but I say you 
are bound to receive the evidence to which the lan
guage of the power refers you ; and you are bound 
to receive the evidence of the deed containing theD
power. I f  you mean to demise the lands according, 
to the ancient and accustomed rent you must go to 
former leases to know what it is ; so as to the duties 
and services. It is not necessary they should be the 
same yearly rents, duties, and services, or more, but 
they may be as great or beneficial rents. I have no 
difficulty in saying, that under this clause you might 
reserve as great a rent, or as beneficial rents. I have 
a right to look at this word u or ”  as being of some 
signification. I find in other parts of the lease as 
great and beneficial. This is to be as great or 
beneficial; and I cannot help expressing the opi
nion, that I entertain a very considerable doubt 
whether, if  this clause as to the distress had not been 
contained in the new lease, the new lease for that 
reason would not have been bad.

I f  it be argued, that demising for a rent of 2/.
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and instead of reserving a power of re-entry for 
the nonpayment of the rent, in the sense which has 
been put on the words, reserving a power of re
entry on nonpayment of the rent for fifteen days, 
that you thereby affect, though in a small degree 
(and I agree entirely with what the Lord Chief Jus
tice says, that it is not the degree, if  you affect) the 
principle on which you ought to a c t ; I answer 
i f  this power authorizes me to make a lease, pro
vided the rent is as beneficial, if  I demise upon the 
same rent, in the same way, do not I reserve 
as beneficial a rent as formerly. The stress laid on 
these words would go a great way to convince those 
who consider what the case would have been if  there 
had been no such words; the former leases having 
that power of re-entry for nonpayment of rent, 
would not this power have been the same in con
struction whether those words formed part of the 
instrument or not, because without that power of 
re-entry the rent would not be so beneficial as under 
the former leases.

Then, come these words, and let us suppose that 
they are necessary; “  and so as there be contained 
“  in every such lease a power of re-entry for non- 
u payment of the rent thereby to be reserved 
and this occurs in an instrument, where with respect 
to property upon which the best and most improved 
yearly rent was to be reserved, and where, with 
respect to that rent which was to be so reserved a 
rent which was de anno in annum, and from half 
year to half year, rendering to the landlord the 
value of the enjoyment for those periods by the

H II 2
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tenant, the authors of this settlement say that in 
such a case as that there shall be nonpayment allowed 
for twenty-eight days.' .

. I-take it now upon the first objection as to the 
fifteen days; and I should be very glad to ask whe
ther a power of re-entry for nonpayment of rent1 in 
fifteen days is not a power of re-entry for nonpay
ment of rent,? No man can deny to me that it is 
a power of re-entry; no man can deny that it is a 
power of re-entry for nonpayment of rent. It is 
not the same power as it would be if  it was twenty 
days, or twenty-five days, but still it is a power 
of re-entry for nonpayment of ren t; and where 
are the words on which the parties insist there 
shall be an * unconditional power of, re-entry for 
nonpayment of rent. They have said no such

. Now, to recur again to the impression that old 
habits make, on one’s mind, it would have appeared 
to me, previous to the agitation of this case, 
one of the most astonishing things, having »had 
a good deal to do .with decisions at law, that 
where powers are so generally expressed as to 
leave it in the party to say this is a power of 
re-entry for nonpayment of rent, that these words 
generally expressed, considering the practice,* are to 
be an actual execution of the power: it would be 
most astonishing to me, that if  there was a lease 
to be made, the lessor could insist it should be no 
lease, but a lease giving a power of re-entry at the 
day. I should say that was contrary to the habit and 
usage of a Court of Equity. Speaking from that

, C A S E S  IN  T H E  H O U S E  O F  L O R D S
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, habit and usage, the language of the law, before it 
made any order or decree, the Court ought to 
decree in favour of the tenant if  he were willing 
to execute a lease upon a reasonable period of and others, 

days for the nonpayment of the ren t; and I cannot 
help thinking that from.the circumstance of point
ing out the twenty-eight days in the other case, 
you are-bound to see a difference between the re
servation of a rent which is the actual value from 
year to year, of the land that is occupied, (as far 
as a tenant ever pays the actual value ;) and where 
a tenant pays a great fine. It does appear to me 
that this deed affords sufficient evidence, particu
larly with reference to the words I have before 
commented on, that if  the rent was as beneficially 
reserved as in the existing lease, that it is a due 
execution of the power unquestionably.

But that does not touch the question about dis
tress, 1 admit, save as it touches the question if  the 
same qualification of distress was in the former lease; 
because if  the same qualification of distress was in 

. the former lease,. then the same arguments that you 
build on giving the period in. the former lease ap
plies to giving the distress ; but if  this means a rea
sonable power of re-entry, and if  that has been the 
construction usually put on it, it is the same as if

1

the lease was directly conformable to the power.
The practice has applied that quality to the reser
vation of a power; and I know no difference be
tween determining what is reasonable with reference 
to-that object, and what is reasonable as applied 
to the other, objects: when you speak of a reason-
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able rent, that means the quantum of ren t; but 
a reasonable power admits of different considera
tions.

I might stop there, because though 1 cannot 
agree with the learned Judge, who thinks that the 
statute of 4 Geo. 2 is imperative, yet it is impos- 
sible for me to deny that the statute of 4 Geo. 2, 
and the General Inclosure Act, and all the prac
tice to which I have been alluding, does establish, 
beyond all question, that it is a reasonable execution 
of a power even where this clause of distress is put 
in \ and when we are considering these circum
stances let us attend to the extreme importance 
of the question before us in one respect.- You 
are not merely in the execution of a power to 
consider what is most beneficial as between A . the 
tenant for life, and B . the remainder-man, but what 
is most beneficial to both, and« to each with refe
rence to the terms on which tenants are to be pro
cured ; and though in this case there is very little 
difference, perhaps, of convenience or inconvenience 
to the tenant, whether he is to pay on the day it is 
reserved, or fifteen days afterwards, yet on the one 
hand, if  there be that little inconvenience, I* say 
that is a ground why if  the words of the power con
tained in the settlement will allow you to give those 
days, you shall not say that it is a forfeiture of 
the lease ; and on the other hand I  say, though 
the quantum of convenience be ever so small, yet 
that the principle in deciding these cases requires 
you to consider, not merely what is for the benefit 
of a person having an interest, in one parcel of the
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inheritance, but what is for the benefit* of the whole 
inheritance, and all the persons to take in it.

There is another way of putting it, which is 
material, if  I am not wrong in my notions of the 
practice, if  powers are to be executed for the benefit 
o f all persons having an interest in the inheritance, 
what will be the situation of persons who have those 
powers is a most serious consideration; and I cannot 
agree with those who profess to have paid less atten
tion to the state of titles than they ought, because, 
unless I mistake, nothing requires more attention ; 
so as to what practice has introduced, and what 
would be the inconvenience of shaking that practice; 
and you are to consider, too, that unless you are 
to adopt the principle, that in a settlement where 
a power is given as nakedly in the terms of it 
as here, you are to execute that power in the 
precise term s; that no tenant for life, no trustee, 
nobody, in short, who has not an absolute inheri
tance in the estate, will ever think of executing a 
power without the direction of the Court to tell 
him whether it is right or wrong; the inconveni
ence of which would be infinitely great. But I am 
of opinion that these words are words of course; in the 
language of M r. Justice Bay ley, (and the diversity 
of powers is acknowledged in B rook;) that this is an 
entry for nonpayment of ren t; that the words of 
the settlement do not condemn such a power for re
entry for the nonpayment of rent as is here reserved; 
and I think the qualifications in this power have had 
the authority of the Legislature for saying that they 
are reasonable; and therefore on these grounds 
I shall offer my opinion that these leases are valid.

II n 4
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Whether your Lordships may think proper to adopt 
that opinion it is not for me to say; it is my duty 
to express that opinion. - ■ .

L o rd  Redesdale :— Having attended throughout 
the discussion of this question, and having from a 
very early period of life had much converse withi 
that part of the law which enables me more parti
cularly to consider cases of this description, I  mean 
conveyancing, I think it my duty to offer a few 
vtfords to your consideration.

' With respect to what “has been said as to general 
opinions upon the subject, and the practice of 
conveyancers, I cannot agree with much that has 
been said, because I do conceive that the law has

’ j
frequently been decided even in the construction of 
Acts of Parliament upon what has been the general 
understanding of lawyers as to the true construction 
of these Acts of P arliam en tan d  I will instance 
such a case under the statute of jointure.' This 
House determined in the case of D rury  v. D rury  * 
that a rent-charge settled on an infant was within 
the statute of jointure a good bar of dower, not be
cause such was the literal interpretation of the statute, 
but because such had been the constant practice of 
conveyancers and others touching the subject, and 
it was expressly upon that ground that the decision 
at that time w ent; and I do conceive that it is of 
the utmost importance that the House should use 
its judgment by such a criterion whenever the case 
occurs, for otherwise all property must be in

I
* 3 B. P. C. 492; by the name of the Earl of Bucks v. Drury. 

See Eden's Hep. vol. 2, pp. 39 *& 60.
t  27 H. 8, c. 10, s. 6. :
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hazard. It is more especially so with regard to 
settlements which are ordinarily prepared by those 
persons who employ their minds in the construction 
of deeds, and what persons.of that description con-' 
sider to • be the law thus acted upon for a length of 
time,"and.not disputed in.courts of law7, .should be 
taken'to be tlie general impression upon the minds 
of lawyers upon the particular subject, and more 
particularly it must have reference to that .con
struction which ought to be put.upon settlements 
prepared by persons of that description. How are you 
to understand the intent of parties. in a settlement 
which really and truly is as much, I may say, the 
view which the person vvho prepared it .has upon 
the subject, as the view of the parties; for the parties 
to a certain degree are ignorant.of the words that’ 
are ’ used, unless they are, advised by the . persons 
they may consult; and therefore the practice of 
conveyancers upon subjects of this description, is, 
I  conceive, a most important consideration, and- 
whenever. that has - prevailed for a great length of 
time without impeachment in a. court of justice,' 
I- take i t ; it ought to be considered as a true exposi
tion of the law.

I have thought it necessary to,Say so much upon 
that part. of the case, because . 1 1 think it would be * 
highly dangerous to treat it in the manner in which. 
it has been treated by a learned Judge, and, with 
great deference, I cannot agree to, what the learned 
Judge said, ■ because I think that practice is most im
portant to the consideration of the .case if. you wish 
to preserve property to persons who are in possession,
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which may be defeated upon the construction of 
deeds and instruments, unless you give them that 
construction which lawyers have constantly put on 
them, though not conformable to the precise rule, 
supposing the language to.be literally understood.

W ith respect to the case before you, it appears to 
me that it is necessary only to consider, for the 
purpose of the final decision of this question, the 
very words of the instrument. Words used in an 
instrument of this description must be construed 
according to the subject to which they are applied. 
The words here used, and which are in question, 
are applied to a power over a particular description 
of property. The power is one power applying to 
three descriptions of property, and varying according 
to those three descriptions : First, of property* which 
was under the settlement, let upon leases for life, 
or lives, or for years determinable upon life or lives: 
Secondly, of property that consisted of lands not 
under such leases, but under rack-rent leases; and 
thirdly, of mines. Now is not that evidence that 
the persons who framed this instrument contem
plated those three species of property under the 
different circumstances in which they stood; and 
what is the manner in which they contemplated 
that property which, was leased for lives, or for years< 
determinable upon. lives ? what did* they mean to 
give by' the power ? A s to that property they meant 
to give the * same power of enjoyment which the 
person who had gone before had of the property. 
By the nature of that property no benefit could be 
derived from it for a considerable term of years
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but by renewing the leases from time to time as they 
dropped, and therefore they gave a power to grant 
leases of that part, reserving what had been before 
reserved, in as beneficial a manner in alIT respects, 
or more, giving them the power to reserve more, 
but not to reserve less, not only as to the rent but as 
to the services. The services in every, instance of 
a particular lease, every thing, was to be reserved 
exactly in the same manner as it had been reserved 
by the prior leases. W ith respect to the* second 
description o f  property, there the power is to lease 
at the best and most improved rent, the words are 
added, “  that can be reasonably had or obtained 
does that word reasonably, really, and truly, though 
perhaps introduced from caution into it, vary the 
instrument the least in the world ? would it not be 
a sufficient execution of the power if  the best and* 
most improved rent had been obtained according to 
a reasonable estimation of the best and* most im
proved rent ? I should consider that, although the 
rent reserved may not be the very best rent that 
could be got, yet i f  it is fairly, and honestly, and 
reasonably, the best rent that can be reserved, with^ 
out any fine derived by the person who granted it, 
that it is a good lease. The word reasonable ‘there
fore, though introduced in this part o f the instrument, 
is a word merely of caution, and would not alter in 
any degree whatever the construction of the power 
under the settlement.

W ith respect to the two parts of the property, that* 
which is on leases for lives, or for years determinable 
on lives, and that at rack-rent, there were introduced
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words with.respect.to a power of re-entry on non
payment of ren t; the first is expressed in. one .way,. 
the second in another way ; we find different terms 
used, obviously, as it seems to me, for. this. reason; 
with respect to the second description of property, the 
words are precise c and so as that a clause.shall be 
inserted, containing a power of re-entry for non-pay
ment .of the rent for .twenty-eight days after it 
becomesf due; 9 the. words there are precise; why were 
they not precise in the other case ? for this manifest 
reason, because the other power referred to existing 
leases; they referred to that which was the ordinary 

 ̂mode of executing the power w ith . respect to such 
property; namely, that on the dropping of one.life.the 
lease shall be surrendered, and a new lease granted

9

for three lives. The powers which were .contained 
in.the former leases of every, description were ithe 
very powers to which the settlement meant to refer. 
I f  in any of. the leases, that existed there .was ̂ not 
a powerw.of re-entry for non-payment of the.rent, 
they meant that such. a power should be contained 
in,future, and therefore the words there, used are of 
loose description. I  think.it is a mistake to suppose 
the .words are * precise ; the words are not precise ; 
the. words are loose ; and the great error, as it seems 
to my mind, in, the. opinions .that have been formed 
that.tliis lease is invalid, is in the supposition that the 
words are precise ; .I.repeat.they are not precise, 
they are merely a note or memorandum intimating 
that a power, of re-entry is to be reserved, and.if in 
the former leases, such .a power has not been reserved,

* (and probably, the.person who,made the settlement*
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had not'an opportunity to look into all the leases, to 
see the form in which they were made) if  such power 
was not reserved, then there should be such a power 
reserved, but in any other respect that they should 
be in conformity to the prior leases. It appears in 
the case of the lease in question that the power of 
re-entry was reserved in the former lease, not simply 
on the nonpayment of rent, but it was reserved on 
the non-performance of the services; a service at the 
mill, a reservation of a capon. I f  the engagements were 
not observed the power of re-entry extended to the 
whole. Taking it,* therefore,’ that the meaning of 
the settlement was this, not to give any precise 
direction with respect to the nature of the power, 
but to give a general direction in the nature of a 
memorandum, if  I may so express it, that there' 
should be a power of re-entry ; is not that the natural 
construction of the words, and is not * the construc
tion which is attempted to be put upon the words a 
forced construction, an attempt to make them more 
strict than they really are ?
’ Suppose a contract was entered into between two 
persons, the one having the property, and the 
other willing to take that property, and that contract 
was so executed as that it purported there should be 
in the lease to be' granted under that contract ao*

power of re-entry for the non-payment- of the rent', 
how would that contract be executed if  it was to be 
specifically performed* under a decree of a court of 
Equity ? would1 a court of Equity have ever thought 
they were compelled under the terms of that con
tract, by those words to require  ̂that the power of

O N  A P P E A L S  A N D  W R I T S  O F  E R R O R .

t

•465'
1821.

SMITH
V.

EARL JERSEY
and others.



t

1821̂  ^re-entry should be a power of re-entry absolutely 
smith upon the nonpayment of the rent at the day, and 

e a r l  j e h s e y  without the common and ordinary provision that it 
and others, should only be in case there was not a sufficient dis

tress ? would not those words be construed by what 
was the common and ordinary practice ? The common 
and ordinary practice certainly is to frame a power 
of re-entry in the manner in which the power 
of re-entry in this lease is framed. What then 
must have been the mind of the person who prepared 
this settlement, the conveyancer who prepared that 
settlement, when he inserted in the settlement that 
a power of re-entry for nonpayment of rent should 
be'reserved, without expressing more ? It must have 
*been in his mind, according to the usual habit of 
persons of that description, and you must take it to 
have been in the mind of the parties to the settle
ment, (for it is the mind of the person who prepares 
the  instrument that ought to give the construction 
of the instrument;) you must take it to have been in 
the mind of the person who prepared the instrument 
that this was a species of note or-memorandum which 
would have been more fully expressed in the lease 
to be executed.

I conceive, therefore, that in this case it must 
be taken to be the intention of the parties to the 
instrument not to be precise with respect to the 
terms in which the power of re-entry was to be re
served, but merely to give a note signifying that a 
power of re-entry should be reserved for nonpayment 
of rent, meaning thereby that that power which was 
contained in the former leases, should be inserted
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wherever that power did exist in the former lease of 1821. 
the same lands; but where no such power was re- v 
served (if that was the case) then that a power such 
as would be a reasonable power in such a contract

_ m

as I have mentioned should be inserted in the 
lease. I f  a power of re-entry was before reserved, 
the words were not necessary, because the rent 
was to be reserved in as beneficial a manner, 
and therefore if  there was. a power of re-entry 
in the former lease, that same power of re-entry, 
and no other, could be reserved ; and therefore 
I  do conceive that when you come to apply your 
minds to this particular case there really is no 
ground of doubt, because all the doubt that has been 
suggested upon the subject has been founded upon 
a construction o f the words of this instrument, which 
I  submit they do not by any means bear; they were 
not intended, as it has been supposed they were 
intended, to express precisely, and positively what 
should be done ; they were intended to refer to the 
leases that had been previously executed of the same 
property, that the rent should be reserved in as 
beneficial a manner in every respect as before ; and i f  
there was an exception in the former leases of the 
power of re-entry, that a power should be given, that 
is, such a power as a Court of Equity would insert in 
a lease, under a contract, in these loose words direct
ing a power of re-entry to be inserted in the lease.
I  take it there can be no doubt whatever that upon 
a contract of that description so would a'Court* of 
Equity act.

.But suppose this had not been a question before 
a Court of Equity, but before a Court of Law ;
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suppose the person who entered into that contract 
had executed a lease, with a power. in the terms in 
which the power is conveyed in this case; or suppose, 
on the contrary, he had executed it with a power of 
re-entry upon nonpayment of the rent at the day; 
and the question had been whether in either of those 
cases the contract had been' properly executed, .or 
not, if  the lessee had in one case objected, you have 
made it too strict; not according to the intention of 
the parties in the contract; if  on the other hand it had 
been made in the present form, and had been objected 
to, that the lease was invalid, and the question had 
come to be agitated in a Court of Law, would a Court 
o f Law have differed from a Court’ of Equity on the 
subject, if  they had inquired in what manner will a 
Court of Equity execute such a contract as this ? in 
what manner would a person employed as a convey
ancer in the habits of business have framed a lease 
under such a contract? and then taking it to be a proper 
or an improper execution o f the contract according 
to that which the habits of men engaged in the busi
ness would have led them to consider proper.

Upon the whole, therefore, * it appears to: me 
that the lease is a valid lease, because it is made, 
as it is found by the special verdict,. in conformity 
to the other leases; and I consider the words of 
the settlement referring to those leases to have the 
effect of saying in this particular case,— if in . any 
of the renewals o f a lease;. where there had been 
no power of re-entry in any particular case, of that 
description, the question should arise how that power 
of re-fen try was to be reserved, that it was to be

reserved according to that which had been the prac-
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tice of the owner' of the estate in letting leases of 
other parts. Because in a case where the power of 
re-entry was actually reserved in the former leases, 
for the purpose of making them conformable to the 
former leases; which it was evident was the manner 
intended, it must be made conformable to a former 
lease, but i f  there was “any lease in which a power of 
re-entry had been omitted, then it could not have 
reference to that lease ; but the way in which a court 
ought then to act would have been to see what was 
the manner in which leases of property of the same 
description, under the same settlement have been 
granted, reserving a power of re-entry ; and that that 
would have been deemed a sufficient execution of 
the power under the settlem ent; and that the 
words of the power ought not to be construed as 
meaning that precise 'and positive reservation of a 
power of re-entry which has been contended for in 
this case.

Therefore it is upon the particular words of this 
instrument, the settlement o f 1757, and not upon 
any general view of the case, that I  conceive that this 
lease ought to be supported, and that the judgment 
of the Exchequer Chamber should be reversed, and 
the judgment of the K ing’s Bench affirmed.
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Ordered accordingly. *
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