
134 CASES ON APPEAL FROM SCOTLAND.

1806.

Gil A11A3I 
V.

C3U XTKSS OF 
C L E N C A 1 R S ,  

& C .

on the respondent, N ew al’s account, so that the claim now  
m ade for an assignm ent to this liferent estate, and also to  
his interest in the lease in Tihbers, is w holly untenable, and 
ought therefore to be rejected and disallowed.

A fter hearing counsel, it was
Ordered and adjudged that the appeal be dism issed, 

and that the interlocutors be, and the same are hereby  
affirmed.

For A ppellants, John Clerk , W illia m  A lexan der , Geo,
Jos. BelL

For R espondents, W m , A d a m , R obert Corbet.

N ote.— Unreported in the Court of Session.

[Mor. App. i. I le ir  Apparent, No. 1.]

Wm. Cunninghame Graham, of Gartmore) 
and Finlaystono, - - - - [  Appellant;

Isabella, Countess D owager of Glen-v
cairn, and W illiam Inglis, W .S., herC Resjiondents. 
A ttorney, -  - - )

H ouse of Lords, 7th Ju ly  1806.

E ntail— L iferent L ocality— ITeir A pparent— Onerous D ebts 
— A ct 1695, c. 24.— An entail reserved power to the heirs of entail 
to grant liferent infeftments to their wives, the said provisionsnot to 
exceed a fourth part of the rental of the estate, so far as the same 

'was free of former liferents. A liferent locality was granted by 
Earl John, in favour of his wife. He died without issue, and 
without having made up his title to the entailed estates. The 
next heir passed by him as apparent heir, and served heir to his 
immediate predecessor. In an action raised by the widow cf 
Earl John, under the act 1695, c. 24, to compel him to grant a 
disposition of the locality lands, it was answered, that the statute 
did not comprehend such debts as apply to apparent heirs of 
tailzie or to tailzied estate, but only to fee simple estate, and to such 
debts as were onerous. Held the Countess entitled to her life- 
rent locality. Affirmed in the House of Lords.

1708.. W illiam , Earl of Glcncairn, executed  a strict entail o f the  
lands and barony of F inlaystone, containing the usual pro
hibitory, irritant, and resolutive clauses. The entail reserved  
pow er to the heirs of entail “ to grant liferent infeftm ents 
“ to their ladies or husbands, in satisfaction to them of all
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“ forces or courtesies, from which the ladies and husbands 
“ of the said heirs and members of tailzie arc hereby alto- 
“ gethcr excluded and debarred “ the said provisions not 
“ exceed ing a fourth part of the rent of the said lands, 
‘‘ lordship, and baronies, and others; and that only in so 
“ far as the same is free and unaffected for a time, with for- 
(i mer liferents or real debts.”

AVilliam, the second Earl o f Glcncairn, on his father's 
death, was served heir of entail; and having been feudally  
vested with the estate by charter and infeftm ent, he ex e
cuted a liferent locality and disposition in favour of his coun
tess, equal to a fourth part o f his estate. On his death, he 
was survived by the countess, and his son Jam es succeeded  
to the title and estate, in which he was regularly infoft under 
the entail, but died unmarried in 1791, whereupon his bro
ther John, the last Earl of Glencairn, succeeded, but died  
without issue in 1796, and without having made lip a feudal 
title  under the entail. Before his death, he had executed  
a disposition and liferent locality in favour o f his countess, 
Isabella Erskine, Countess of Glencairn. At this time the 
D ow ager Countess of Glencairn, spouse of the second Earl, 
was still alive, enjoying her liferent locality ; but the dispo
sition of this second liferent locality was granted merely to 
the extent of the fourth of the free rents of the said estate* 
after deducting the liferent locality payable to the Countess 
Dowager.

On the Earl John's death, the entailed estate of Finlay- 
stone descended to the appellant’s father, Mr. Graham of 
Gartmorc, who com pleted his feudal title under the entail, 
by passing over Karl John, the apparent heir, and serving  
to his brother, Earl Jam es, who was feudally infeft.

Mr. Graham died in 1798, and was succeeded by his son, 
who served heir in general to his father.

The present action was brought by the respondent againtt 
the appellant, in whose favour her husband, Earl John, 
had granted the liferent locality, second above m entioned, to 
com pel him to convey to her in liferent the lands settled  
upon her by the disposition above mentioned, setting forth 
and narrating the act 1695, c. 24, by which “ Our sovereign  
“ Lord, considering the frequent frauds and disappointments 
“ that creditors do suffer upon the decease of their debtors, 
“ and through the contrivance of apparent heirs in their 
“ prejudice, for remeid thereof, and also for facilitating tho
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“ transmission of heritage in favour of both heirs and credi- 
(t tors, [his M ajesty, with the advice and consent o f the  
“ estates o f Parliam ent, statutes and ordains, that if any 
“ man, since the first July 1GG1, has served, or shall here- 
“ after serve, him self heir ; or by adjudication on his bond, 
“ hath, since the time foresaid, succeeded, or shall hereafter 
“ succeed, not to his im m ediate predecessor, but to one rc- 
“ motor, as passing by his father to his godsire, or the like, 
“ then and in that case, he shall be liable for the debts and  
“ deeds of the person interjected, to whom he was apparent 
“ heir, and who >vas in the possession o f the lands and 
“ estate to which he has served, for the space o f three years, 
“ and that in so far as may extend  to the value o f the said  
“ lands and esta te .”

In informations which w ere ordered, it. was adm itted by 
the respondent (pursuer) “  that the disposition o f locality  
“ could not be directed against the estate o f Finlaystonc, in 
“ regard that her husband, the late Earl, had died in a state  
“ of a p p a r e n c y b u t  she maintained, that the appellant 
could be obliged, in terms of the above act 1695, c. 24, to  
make good this provision to her, and to grant a new dispo
sition of locality in terms o f the one granted by her hus
band, Earl John, with a precept o f sasine, upon which she  
m ight be in left.

In defence, it was stated  by the appellant, T hat an estate  
cannot be affected by the debts or deeds o f any person 
w hatever, unless he bo a proprietor, feudally  vested with the  
estate. That the statute 1695 did not infringe on this rule, 
and, moreover, did not apply to apparent heirs o f tailzie, or 
to estates held under the fetters and lim itations of strict cm  
tails. That even if the statute were applicable to entailed  
property, as w ell as that possessed in fee simple, 3*et it was 
only meant to protect onerous deeds, and could not there
fore support the disposition in question, which was purely  
gratuitous. And that though his father, the late Mr. 
Graham, had incurred a passive title in terms o f the statute, 
yet it was only to the extent o f  the rents o f  the en ta iled  
estate duvim j h is possession ; and, therefore, in any view , 
the obligation of the appellant cannot be broader than his 
father’s.

The Court pronounced this interlocutor:—“ Upon report 
“ of Lord Glenlee, and having advised the mutual informa- 
“ tions for the parties, the Lords repel the defences, and

/
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“ remit to flic Lord Ordinary to proceed accordingly.” * | K()6#
T he Lord Ordinary accordingly ordained the (defender) _______ .
appellant to execute the disposition qttam  prim nm . I lis  g r a h a m

Lordship afterwards found, that “  she is entitled , from tho c o u n t e s s  o f  

“ period o f the death of the late Countess D ow ager of Glen- clencairn,
“ cairn, to the liferent of the whole of these lands, and d e -,, ,
££ „ ^  , • • • . , i, , Feb- l '°Lcorn. On reclaiming petition, the Court adhered. j an. 26, 1604.

Against these interlocutors the present appeal w a s 1804.  
brought to the House of Lords.

P lea d ed  f o r  the A ppellan t.— The act of Parliam ent 1695, 
c. 24, is not applicable to apparent heirs of an entailed  
estate held under the strict fetters of an entail, but to suc
cession to a fee sim ple estate. But even supposing it ap
plicable to entailed property, it is not declared that tho 
estate  is to he burdened or affected with the debts of the 
in teijectcd  apparent heir. For th a t in a strict entail, and 
in this entail in particular, cannot possibly be. Taking tho 
act therefore in its most liberal sense, its only effect was to 
render the late Mr. Graham of Gartmore personally liable 
for the debts and deeds of John Earl of Glencairn, and that 
only *• in so far as may extend to the value of the said lands 
“ and estate, and no farther.” But as his father, in this 
en ta iled  estate, only interfered, and could only interfere,

* Opinions of the Judges.
Loan P rksidicnt Cami'Bi LL said,—“ 1st point, This case is clearly 

within the afct l t ’95. In cases of bankruptcy, even voluntary post
nuptial provisions to a wife have been sustained as onerous, entitling 
her to rank with creditors ; and, in cases of deathbed provisions to a 
wife, they are held onerous, and such are good, though to younger chil
dren. As to the 2nd and 3d points, I am of opinion that there is no 
distinction between tailzied and untailzied property, so far as the tail
zie admits of the estate being burdened ; and by the act 1695, suc
ceeding heirs are personally bound to fulfill the obligation.’’

L ord J ustice Cleric.—‘c 1st point.. I think that the act of Par
liament means just to supply the want of title, and that the rational 
deeds of the apparent heir, three years in possession, must be held 
os onerous and good. 2nd point. As to the extent of liability, and 
also the 3d point, I think the decision, Graham i*. Creditors of Mor. p. 
Graham, 13th May 1795, does not apply.” 15439.

L oud B almuto.— “  I  am of the same opinion.”
L oud B annatyne.— “  I  am of the same opinion.”
L oud M etiiven.— “ I  doubt if he has done it in the way intended 

by the entail.”
L ord Meadowbank.—“ I  have the same doubt; it is a mere 

faculty.”
President Campbell’s Session Papers, vol. 97*



1 3 8  C A SE S ON A P P E A L  FROA1 SCO TLA N D .

180C.

CHAMAM 
V.

Cf'UNTIC'S OF 
g i . k n c a i u n ,  

&c.

w ith  no m ore than the rents, it is only in so far as these  
were ii t ’ om ittcil with during his possession, that the appel
lant can he liable to the respondent. By the act of Parlia
m ent, it is only the debts and d^eds of the interjected ap
parent heir which can be made effectual against the suc
ceeding heir who serves. But the disposition granted to the 
respondent cannot be considered in law as an onerous deed, 
and must be held in law as purely gratuitous, as to be re
vocable at pleasure by the grantor.

P le a d e d  f o r  the R espondents.— This appeal, after so long  
an acquiescence in the interlocutor o f 23d May 1800, was 
not expected , and the appellant is now barred in law by 
hom ologation from challenging the judgm ent on the origi
nal branch of the cause. l i e  has even declared on the 
record, w hile discussing the second brand) of the cause—  
nam ely, the ex ten t of the locality , that he acquiesced in the  
judgnient upon the first point. N ay, he has not only done 
th is in words but also in deeds, rebus ip s is  et f a c t i s ; for he 
actually proceeded to execu te a disposition of locality, in 
consequence of which she was infeft, has been in possession, 
and has exercised the power of turning out tenants and le t
ting  the lands on new' leases. B ut, independently of homo
logation upon the part of the appellant, the interlocutors of 
the Court o f Session are founded on law. The disposition  
to  the Countess by K ail John was onerous, and such as fe ll 
w ithin the provisions o f th e  statute 1095, c. 24. That sta
tu te  applies to  entailed succession, as well as to fee sim ple  
estate. N or docs it follow , what the appellant contends, 
that if  the statuto applies to such estate, then it can only  
be to the effect o f m aking him liable to the value o f the 
estate introm itted with, which was m erely the rents. This 
is a mere evasion. T he obligation is to grant a disposition  
o f a liferent locality , and that obligation falls on him. As 
to the ex ten t of the locality , it is clear, that w hile the for
m er locality existed , she could only be entitled, according to 
the conception of the entail, to the fourth of the free rents, 
after deducting said localit}’, but now that the first locality  
is extingui.'hcd, she is now entitled  to the full fourth of the 
rents o f the estate.

A fter hearing counsel, it was
Ordered and adjudged that the interlocutors be, and the  

same arc hereby affirmed.

For A ppellant, W m . A lexan der , A d . G illies , J . P .  G ra n t .
For R espondents, W . A dam , Sam uel R o m illy , M ath . Ross,

> H . D , ln g lis .


