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Mbtenty and L'Jioii.— Jus Mant\.— Courtefy — A  minor wife, whofV fcufban! 
was major, is reponrd cn the head of Minority and Lelion, again ft certain 
deeds executed by her, with confent of her huiband : but fuch confent o f 
the major hu/band excluded h.s jus'mariti and courttfy, though it did not 
extend to enforce a wairandice of the deeds executed by the wife, to which 
he was fyecially bound*

A FTE R  the determination of the former appeal, (No. 44 of 
this Colledtfon,) whereby it was found, that the infefrmentA 

o f the appellant’s wife not being quarrelled in her lifetime, were 
fufRcient to fupport the courtefy of the hufband ; the appellant 
brought a frelh appeal again ft fundry of the early interlocutors 
pronounced in the caufe by him and his wife, in her life-time, 
againft the refpondent. On the 19th of December 1701, the 
Court 44 found that Margaret Bofwell, the appellant’s wife, being 
44 minor when (he fubferibed her contract of marriage and other 
4< writs craved to be reduced, (he ought to be reponed againfl 
“  the fame upon enorm lefion ; and ordained parties procurators 
44 to be further heard if the faid Margaret Bofwell was enormly 
44 ltfed by fubferibing the writs aforefaid *, but found that the 
44 appellant being major, and not having proved concuflion, that 
“  the qualities alleged by him were not relevant to infer 
“ ^contravention to repone him againft the deeds fubferibed by him 
44 before and after the marriage, and therefore alTbilzied the refpon- 
“  dent from the redu&ion at the appellant’s initance And to 
this interlocutor the Court adhet nl on the 23d of February and 
22d of June 1703 i And on the 1 ft of July 1703, the Court 
44 repelled the nullity, that the father being curator to his daugh- 
“  ter could not take a difeharge to himfelf from his daughter, in 
44 her contrail of marriage of her curator’s accounts; but re- 
44 mitted to the Lord Ordinary to hike infpeclion of the accounts 
44 produced, and inftrudfions thereof, for inferring or liberating 
41 from enorm lclion, and to hear parties procurators there-* 
4i upon/’

Counftl being lieard on the faid accounts, and a report made 
to the Court, their lordfhips, on the 27th of the faid month of 
July, 44 found fuflicient inftrudlion of enorm lefion to repone 
44 the appellant’s wife againft the contract of marriage, and 
44 deeds following thereupon, and to oblige the refpondent to 
44 count and reckon:”  to which the Court adhered oil the 26th 
of November thereafter. ' After an account taken, the Court, 
on the 25th of July 1705, 44 found that the annual rents of the 
t( principal fums, and the rents of the acres and others belonging 
44 to the appellant’s wife, mud enter into compute for determin-

4 4  ing



CASES ON APPEAL FROM SCOTLAND* 347

' ** ing whether (lie was enormly lefed by her contra& of mar- 
“  riage; and found that fhe was enormly lefed ; and that the 
f* refpondent was not liable to account for the faid annual rents 
€< and rents, in refpedl they were difcharged by the appellant, 
“  the hufband, who was major.”

After further proceedings in the count and reckoning, and the 
refpondent having got credit for the fum of 6000 merks, given 
as a marriage portion to his daughter, the Court, on the 16th 
of January 1708, “  found that the refpondent had in his hands, 
“  at the time of the marriage, of by-gone rents and annual 

rents, the fum of 509/. 10/. Scots, over and above all his de- 
“  purfements, for aliment, expences of plea, and other expences, 
(t and annual rent thereof, expences of the wedding and wedding 
4e cloaths, public burdens, reparations, and others, depurfed by 
«c him for his daughter preceding the marriage.’' -

The appellant and his wife afterwards applied by petition to 
the Court, dating, that as it appeared, that inllead of the daugh­
ter's being indebted to the father at the time of the marriage, as 
was pretended, he was in her debt 509/. 10s. Scots, fo he had 
this fum as a reward to engage him to take her edate ; and they 
therefore prayed, that they might be relieved againd this tranf- 
a&icn as being fo much impofed upon: But the Court, on the 
4th of July 1706, <c afioilzied the refpondent from the redu&ion 
4‘  at the appellant's indance, in fo far as concerned his jus mariti or 

courtefy, but declared the obligement or burden taken by the 
« appellant to caufe his wife to make good the difpofition under 
u  a certain penalty, to be void as to the appellant's wife and her 
** heirs, and reduced in fo far.*' And on the 31ft of the faid 
month their lordfhips <f Teponed and redored the appellant’s wife 
“  againft; the feveral deeds executed by her at the time of her 
u marriage, and reduced the fame as to her intereft.'' And on 
the 22d of July 1707, the Court “  refufed to reftore the appel- 

lant, or reduce the deeds as to him.”
The appeal was brought from u part of two interlocutory fen- 

%i tences or decrees of the Lords of Seffion of the 19th of De- 
(* eember 1701, and 25th July 1705, and the feveral affirmances 

thereof.”

Heads of the Appellants' Argument.
The faid Margaret, the wife, was a minor, when (lie executed 

thefe deeds ; (he had at that time guardians or curators, and thefe 
deeds being executed without their confent, were void. They 
were not only deeds without their confent, but really deeds in 
their own favour, fince they difcharged the curators of all their 
receipts, upon the recital of an account dated, when there was 
no fuch thing. If thefe deeds were null upon this account, then 
the joint obligation of the appellant muft fall; for a null obliga­
tion can have no acceflion, and the appellant’s obligation was 
only acceffary to the wife's.

It is certain there was very grofs fraud, for the refpondent, 
indead of letting his daughter.'know the true date of her affairs,

wholly4
/
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wholly mifreprefented them. Though the eflate which defcendec! 
to her from her mother was faid to be encumbered, yet it appears 
it was quite otherwife ; and though the refpondent alleged that 
his daughter was in his debt, it was proved that he was indebted 
to her. And the time when thefe reprefentations were ufed adds 
confiderably to the fraud ; after he had propofed the appellant as 
a proper hufband for her, after their affections were mutually 
engaged, then, and not till then, did he trump up the falfe ac­
count of her circumflaqces. T o tell them then that there Ihould 
be no marriage without giving in .to the terms propofed by him* 
fhews, to a demonilration, the intention of a fraud. That is 
even (till made more plain from the inducement he made ufe of 
to perfuade the appellant and his daughter to agree to thefe mea- 
fures, which was the promife of a fortune of 6000 merks, which* 
as he faid, was altogether voluntary, when in fa d  the 6coo 
merks were her own money, and inflead of giving her any 
thing, he retained the interefl of 2000 merks of her own money 
during life.

If the tranfadion in regard to the wife was fraudulent, as the 
Lords have determined it to be, it mufl be fo in relation to the 
hufband, he being impofed upon and drawn in by the fame mif- 
reprefentations; and the reafon given for the diflindion, viz. 
that the hufband was major, feems to be of the mod dangerous 
confequence: Upon that way of reafoning, no man of full age 
is to be relieved againfl fraud. A  minor is to be relieved on ac­
count of nonage, even though the bargain be not fraudulent; 
but wherever fraud is an ingredient, whoever is thus fraudulently 
circumvented, without regard to his age, is to be relieved. This 
is the proper bufinefs of a Court of Equity, as the Court of 
Seffion certainly is.

If the appellant was not to be relieved becaufe of age, how  
could he be relieved againft his obligement, that his wife fhould 
ratify thefe deeds when of age, under a penalty equal to the 
value of the eflate ? Was not he as much of age, when this 
obligation was entered into, as when the conveyance was 
executed ? And as they were in the fame deed, why fhould he 
be relieved againfl one and not again 11 the other, fince the reafon 
is the fame in both.

Heads of the R ef pen dent* s Argument.

The refpondent claimed the appellant’s life-rent eflate upon the 
fame title and conveyance which is now quarrelled 5 and the 
Court of Seffion abfohed him from the appellant’s addon brought 
in order to remove him from the poficffion of that life-rent 
eflate j which was diredly and plainly decreeing the eflate to 
belong to the refpondent in virtue of this conveyance. That 
decree was affirmed by the Houfe of Lords; and if the appellant 
did not think fit to infill upon the objection he now makes 
againfl.the conveyance, he has bimfelf to blame; but the truth 
is, he was confcious to himfelf, and was advifed, that the ob- 
jtd io u  was of no force.
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There is no evidence of the lead unfair dealing in the whole 
tranfaCtion ; the refpondent represented the circumltances of the 
eftate according to the belt of his knowledge and belief: if the 
appellant was not Satisfied with theSe accounts, he was at freedom 
to have inquired more narrowly, which if he negleCted, he has 
himfelf to blame, but that can be no ground for avoiding the 
tranfadtion.

It was optional to the refpondent to confcnt to his daughter’s 
marriage with the appellant or not, as he thought fit, and upon 
Such terms as he judged reasonable, considering his own circum­
ftances; and if it was true that the appellant would not cotifent 
to the marriage, and give the tocher with his daughter, that he 
aClually gave her, without the appellant’s quitting and making 
over any claim he might have had to the life-rent of the daugh­
ter’s eftate, there was no fraud in this, but a fair tranfaCtion.
The appellant himfelf, in a petition given in to the Court in the 
name of his wife, does acknowledge in So many words, that he 
neither did allege nor prove any concufiion or force ufed againfl 
him, though he had alleged and proved concuflion ufed againft 
his wife.

After hearing counfel, It is ordered and adjudged, that the Judgment, 
petition and appeal be difmiffed̂  and that fitch part of the interlocutory 3 
Jetitences or decrees, and the affirmances thereof as are therein com,- 172C"ZI* 
plained of be affirmed. 1

For Appellants, Rob. Raymond. Will. Hamilton.
For Respondent, Ro. Dnndas. Tho. Bootle.

The aCtions between thefe parties appear to have failed up­
wards of 20 years.

John Paterfon, eldeft Son and Executor of Cafe 7^
John Archbifhop o.f Glafgow, deceafed, appellant \

The Commillioners and Truftees of the
Forfeited Eftates, - Refpbndents.

20 th March 17 20-1.

Forfeiture for Treafon.— 1 Geo. 1. c. 20.— Perjonol debt claimed on a forfeited 
Eflate.— The afts relative to forfeiture ror tieafon having Lived the rights of 
creditors innocent, dutiful, and loyal; a claim on a forfeited eftate, by 
virtue o f a perfonal bond, (which had been given up in the inventory by the 
claimant when confirmed to his father is made by a perfon who had bt-en 

confined in prifon upon fufpicion, but liberated without trial; this claim is 
rejected by the truftees and Court of Delegates, but their judgment is re- 
verfed.

YN  February i 63 i  Charles Earl of Marr, deceafed, as a prin­
cipal, and GeorgeJEaTl of Panmure deceafed, as cautioner, 

granted a bond to the appellant’s father for .2000 merks Scots.
In




