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* CASES ON APPEAL FROM SCOTLAND,

Cafe 60. The Commifioners and Truftees of the For-

1 Peere Wil-
liams, 612.
Fofter’s
Crown Law,

p. 31.

teited Eltates, - - - Appellants
Alexander Gordon of Auchintoule, - Refpondent.

25th.Feb. 1719-20.

Falfa demcnfiratio.— Mifnomer.— Forfeiture under 1 Geo. 1. ¢. 42.—~Major Ge-
neral Thomas Gordon is attainted by a& of parliament ; and the commiffioners
feize the eltate of Alexander Gordon, whofe defcsiption agreed with the at-
tainted perfon’s in every thing but the chriftian name : but upon exceptions
taken the feizure is annulled.

!

LEXANDER GORDON, the refpondent, was, on the 25th

of February 1681, infeft and feifed in fee in the lands of
Auchintoule and others in the fhire of Banff, in Scotland : and
one Peter Gordon was, on the 13th of November 1713, infeft
and feifed in the lands of Leathers and others in the fhires of
Banff and Aberdeen, and, on the 12th of November 1713, in
the lands of Thomas-town and Smallburn, in truft for the re-
{pondent.

By an act of parliament, 1 G. 1. c. 42., intitled ¢ An act for
¢ the attainder of George Earl of Marifchall,” &c. it was en-
alted, that if, amonglt others, Major General Thomas Gorden,
Laird of Auchintoule, thould not render himfelf to one of his ma-
jelty’s juftices of the peace, on or before the laft day of June
1716, he fhould ftand attainted of high treafon from the 12th of
November 17t5. By virtue of two other alts of parliament,
1 G. 1.¢c. 50, and 4 G. 1. c. 8., vefting the forfeited cftates in
the appellants, they {eized and furveyed the faid lands of Auchin-
toule and others, before mentioned, as vefted in them by the
attainder of-Mzjor General Thomas Gordon, Laird of Auchintoule.

Againft this feizure and furvey, Katherine Gordon, the re-
fpondent’s wife, by virtue of a factory from her hufband, bearing
date in July 1715, in terms of the a&t § G. 1.c. 22., prefented
exceptions to the Court of Seflion, fetting forth the refpondent’s
title to the lands before mentioned ; and contending, that he was
not attainted by the faid a& of parliament 1 G. 1. c. 42., there
being no fuch name to be found in that a@ as Major General
Alexanger Gordon, but only Major General 7somas Gordon:
and fhe therefore prayed, that the premifes might be found to be-
long to him, excluflive of the appellants.

The appellants made anfwers; and the Court, upon the 20th
of Auguft 1719, ¢ Found that the exceptant Major General
¢¢ Alexander Gordon, of Auchintoule, was {eifed and poffefled
¢¢ of the lands of Auchintoule and others mentioned 1n his ex-
¢t ception, in his own right; and that he the faid Major General
¢¢ Alexander Gordon did not ftand attainted by the faid a&t at-
¢ tainting George Earl of Marifchall, &c. and that Major Ge-
¢¢ neral Thomas Gordon, of Auchintoule, mentioned in the faid

¢¢ act of attainder, was not fcifed or pofleflcd of, or interefted in,
\ “ or
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 or entitled unto the faid eftate of Major General Alexander
¢¢ Gordon 1n his own right, or to his own ufe, or any other per-
¢ {fon 1n truft for him, cn the 24th day ef June 1715, or at any
“ time fince; and that the public, by the attainder of Major
‘¢ General Thomas Gordon, had no right or interefll in the faid
¢ eftate of Major General Alexander Gordon of Auchintoule
¢ and therefore {uftained the exception for the faid Major Gene-
¢ ral Alexander Gordon of Auchintoule.”

'I'he appeal was brought from “ adecree of the Lords of Seflion
¢ of the 20th of Auguft 1719.”

Heads of the Appellants® Argu—t;fent.

Major General Gordon, Laird of Auchintoule, was attainted
by the afarefaid a&, who is the refpondent; aud although there
may be an error, as to the name of Thomas in place of Alexander,
yet the other additions of Major General and Laird of Auchintoule,
do fufficiently defcribe the refpondent to be the perfon by that act
attainted, and cannot be applied to any other perfon alive but to
him ; and the mifnomer, in fuch a cafe, where the perfon is other-
wife fully defcribed, cannot make void an act of attainder in
parliament,

Heads of the Rf’fpondent’: Argument.

It is plain by the at of attainder in the prefent cafe, that Tho-
mas Gordon, Laird of Auchintoule, and not Alexander, was at-
tainted ; and it does not concern the refpondent to thew, that
there was one Thomas Gordon, Laird of Auchintoule, who might
be by that ad&t attainted. Since Thomas Gordon is attainted, it
feems impoflible for any Court to transfer that attainder of Tho-
mas to the refpondent, whofe name is Alexander. And fince that
act proceeds only to attaint perfons as a penalty for their not ap-
pearing at a day by the act limited, how could the refpondent
think bimfelf concerned to appear in obedience to that aét, where
he did not {ind his name mentioned. -

Whatfoever might be {aid in cale the chriftian name had been
omitted, and if Major General Gordon of Auchintoule had been
attainted, cannot concern this cafe ; becaufe theve the difficulty
might be whether the perfon was fufhiciently defcribed without
mentioning the chriltian name. The cafe is totally different,
when the chriltian name 1s added, for then the defignation is full,
and denotes a perfon as different from the refpondent as thereby
defcribed, as Thomas 1s from Alexander. The miftake here can-
not be retified by alleging guod conflat de perfona, becaufe fuch
fuch allegation is diretly contrary to the act of attainder, and by
the fame reafon Alexander might be executed upon a judgment
again{t Thomas; and confequently one man might lofe his life,
eﬁate, and honour by a profecution carried on againft a perfon to
him unknown.

After hearing counfel, ¢“it is ordered that the further conﬁdera-
¢ tion of this caufe be adJoumed till to-morrow, and that ali the
¢ judges do then attend.”
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The judges accordingly attending, they were direCted to deli-
ver their opinions in relation to the following matter as ftated to
them, viz.

¢« The alt of parliament for the attainder of George Earl of
¢¢ Marifchall, and others, having enalted, ¢ That unlefs Major
¢¢ General Thomas Gordon, Laird of Auchintoule, thould render
“ himlelf to one of his majelty’s jultices of peace by a day therein
¢ {pecified,” and no {fuch render being made; and all the faid
¢¢ additions belonging to the refpondent, but that his chriftian
¢¢ name is Alexander, and not Thomas, ¢ whether if the refpon-
¢¢ dent Major General Alexander.Gordon, Laird of Auchintonle,
¢ had been brought into the King’s Bench, and exccution prayed
¢ againft him, that Court would have awarded execution againft
¢ him? "

And having conferred together, the Iord Chief Jultice of the
Court of King’s Bench delivered their opinion, ¢ ‘L'hat the faid
¢ Court could not award execution on the a&t apgainlt Alexander ;
‘“ becaufe in awarding of execution, they muft purfue the at
 of parliament, which is the judgment on which it is to be
¢ founded.”

It is thereupon ordered and adjudped, that the faid petition and
appeal be difniffed, and that the decree therein complained of be af-

ﬁrmed.

For Appellants, Ro. Dundas. T ho. Bootle.
For Refpondent, Will. Peere Williams. Will. Hamiiton.

The Commiffioners and Truftees of the For-
feited Eftates, - - - Appellants

Kenneth Mackenzie of Affint, a Minor,
by Colonel Alexander Mackenzie, his

Curator, . - - - Refpondent,
1t March 1719-20.

A quarI’amem 5 Geo. 1. . 22.e=Popifi—Truft —T7 ftates for’eited by vaffals
were acquired by the truftees for a Papift fuperior, but were forleited again
by the Paift’s teafon,

THE refpend nt, the minor, had obtained the judgment of the

Court of Seflion, decerning to him in his charaQer of pro-
teftant heir, the eftate of Seaforth, upon the attainder of the late
earl for bigh treafon, but that judgment was reyerfed upon
appeal (No. 57 of this ColleQion.) He hud alfo made a claim
before the Court of Seflion, founded upon a claufe in the a&
I Geo. 1. c. 20. ¢ for encouraging all fuperiors,” &c. for the
eftates of fix of the vafTals of the late Farl of Seaforth, who were

attainted of high treafon, viz. John Earl of Mar, Sir John Mac-
. kenzie





