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looked upon as tutor by thofe who did accept and undertake the
management.,

The letters or miflive, produced by the appellant, was not pro-
bative againft the refpondent’s father, being neither holograph nor
fubfcribed before witnefles, and fo was void by the faid a¢t 1681,

c. 5. It was alfo plainly vitiated 1n the date, and fo by the law
of Scotland could be no proof ; neither did it appear at what time
it was fubfcribed by the refpondent’s father.

Afier hearing counfel, It is ordered and adjudged, that the faid Juigment,
petition and appeal be difmiffed, and that the faid interlocutory fentences :3} uly
or decrees therein complained sf be affirmed ; and it is farther ordered, 7
that the faid appellant do pcy or caufe to be paid to the faid re/pondent
the fum of 30l. for bis cofls in this Houfe.

For Appellant, Spencer Cowper. Rob. Raymesnd,
For Refpondent, F. Fekyll.  David Dalrymple.
The judgment of the Court in that part of the caufe, previous

to the fubj=&t of the prefent appeal, by which it was found, that
a tutor was not to have the benefit of a claufe, that he fhould
not be accountable for omil(lions, but only for atual intromiffions, -
where the will was not made in Leige Pouflie, is worthy of notice,
though by the fubfequent judgment of the Court, the effet of
this was fet alide. .

Charles Menzies Erq; of Kinmundie, Writer Cafe 34.
to his Majelty’s Signet, Uncle of the Feantsin-
Refpondents, - - - - A'ppe//ant ; ;;1;2 1june

Helen, Barbara, and Jean Menzies, Sifters
to the decealed 'Thomas Menzies of
Kinmundie, and Robert Muir Merchant
in Aberdeen, Hufband to the faid Barbara,
and as their Affignee for his Interelt, - Refpondents.

25th Fuly 1715,

$ale — A perfon who had purchafed lands at a public fale, at 20 yeirs purchafe
of a proved rental, afterwaras claims dedu&ions: ift, Becaufe the reinds
wece held by 2 tack from the College of Aberdeen then near expired ; 2d, Be-
caufe, as he alleged, the rental was too highly ftared by one Chalder; 3d,
Becaufe he was kept out of his purchafe for fix years, during which time the
petfon in pofleflion only accounted for the rents, which were lefs than the
inte.ef of the pricej qth, A deduélion of ceitain expences he had been put
tn, in adjufting the debts due by the eftate and in t- e perfon of the lakt pof=
(e(Tor thereof. The Court having refufed thefe dedu&ions, and allowed the
fellers 30/. of ¢xpences, the judgment is athrmed.
In this cafe the purchafer had been employed as agent tocondué the fale,
proof of remtal, &c. ‘

,'I‘HOMAS Menzies, late of Kinmundie, left one fon, and the
r fpondents his daoghters, all under age, to whom he had
appointed John Hamilton,. his brother-in law, tutor and curater. * A

The
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' 'The tutor, finding there were feveral confiderable debts due by

the faid Thomas Menzies, which would exhauft the eftate if not
fold, applied to the Court of Seflion, fetting forth the {everal
debts due by the deceafed, with a rental of the eftate of Kin-
mundic, and praying leave, notwithftanding the heir’s minority,
to fell the lands to the higheft offerer.

‘The appellant, the brothcr of the deceafed and uncle of the
refpondents, was employed by the tutor in his profeffion to take
the proper methods for proving the faid debts and rental. A
commiflion was taken out accordingly, and the tenants and feve-
ral other perfons were examined upon oath as to the rental of the
lands ; upon report of which, and upon comparing a lift of the
debts with the then conftituted rental, amouunting to 1124/ 7.
6d. Scots, after all dedultions, the Court, in July 1701, granted
liberty to the tutor to bring the faid eftate to a fale, either in
whole or in part, for the beft price that could be got.

‘The lands were accordingly advertifed for public fale, and at
the day appointed, the appellant offered 20 years purchafe of the
free rental, or 2000 merks for each chalder, or 100 merks of
yearly rent.  Alex. Gordon of Pitlurg, however, who was outbid
by him at the fale, entered into a pofterior agreement to give
more than the price offered by the appellant and, accordingly,
on the 1g9th of January 1702, the tutor executed a difpofition of
the eftatc in favour of Mr. Gordon as the higheft offcrer  Soon
after the brother of the refpondents died.

‘I'he appellant brought an ation before the Court of Scflion
againft the faid John Hamilton the tutor, Mr. Gordon of Pit-
lurg, and alfo again{t the refpondents the daughters, as repre-
fenting their brother, to have it found that he was the true pur-
chafer of the faid lands of Kinmundie. After various proceed-
ings in this allion, the Court in 1503 found ¢ that the praflices
‘¢ and contrivances of the tutor and Alexander Gordon were ille-
¢ gal, and that the faid Alexander Gordon having offered at the
‘¢ {ale, and being then overbid was iz mala fide to enter into any
¢¢ after-articles with the faid tutor, in avoidance of the aforefaid
¢¢ fale ; and found that the appeliant had the fole right and title
¢ to the faid lands of Kinmundie, by virtue of the articles of
¢ fale ; and ordained the defenders to diveft themfelves of any
¢« right, title, or intereft, they had to the faid lands, in favour of
¢¢ the appellant, and ordained him to enter into a bond with fe-
¢¢ curity for the purchafe-money of the faid lands, according to
¢ the terms of the articles of fale, and that thhm 40 days after
¢ date of the decree of preference.”

According to this decree, the bond was drawn and fettled at
fight, and by the dirc€tion of the court ; and thereby the purchafe
nioncy, rated according to the then conftituted rental, was pay-
able by the appellant to the creditors upon the eftate, in particular
to the faid Alexander Gordon, who had paid part of the price,
and had purchafed in the rights of feveral creditors, and after-
wards the overplus, if any fhould be, was to be paid to the re-

foondents, The appellant, after this, had an a&ion with Mr,
Gordon,
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Gordon, to {ettle the amount of the claims of the latter, which
depended for feveral years ; but afterwards in 1707, the appellant
having cleared with Mr. Gordon, entered into the pofleflion of
the faid lands,

~ The price at which the appellant purchafed was 22,486/, 13s. 4d.
Scots; the mother of the refpondents had an annuity paid to her
yearly of the fum of 333/ 6s. 84. being the intereft of 6,700/
Scots ; and the debts amougted at the time of the fale to 13,023/
19s. 8d. {o that the balance immediately to be paid to the refpon-
dents was only 2962/, 13s. 8d. Scots. Differences arifing between
the appellants and the refpondents, after the marriage of Barbara,
the refpondents commenced an a&ion of count and reckoning
againft the appellant before the Court of Seflion, to compel pay-
ment to them of the balance of the faid price. In thisaltion the
appellant gave in a ftated account of charge and difcharge,
wherein he charged himfelf with the full price of the faid lands,
according to the bond entered into by him, and difcharged him-
felf by nine articles, five of which being for debts paid by him
according to the tenor of the bond, were not controverted : the
other four form the fubje& of the prefent appeal.

The 1t of thefe was a dedu&lion from the price upon account
of the teinds of the lands being made part of the rental, with
the dedution of a yearly tack duty payable to the College of
Aberdeen, from which they were held by two tacks nearly ex-
pired. After anf{wers for the refpondents, the Court at firft de-
cided in favour of the appellants’ claim, but on the 22d of July
1712, * found that the appellant fhould have no deduétion of
‘¢ the price, on account of any defe&t in the rights to the
¢ teinds.” |

~ The appellant, 2dly, claimed a dedultion from the purchafe

" money, to compenfate an alleged deficiency in the rental, as being
too highly ftated by one Chalder. Upon this point a proof was
taken for both parties, and the court, upon the 27th day of June
1713, ¢ found that the appellant could have no dedultion upon
¢ the account of any fhortcoming in the rental.”

‘The third deduftion claimed by the appellant was, that Mr.

~ Gordon being poflcfled of thefe lands for fix years, when the ap-
pellant entered to poflcilion, Mr. Gordon accounted to the appel-
Jant only for the rents of the lands; but that being lels than the
intereft of the price paid by the appellant, and for which he was
accountable, and the difference being about 840/ he claimed de-
du&tion thereof accordingly. Upon this point the Court, on the
19th of December 1712, ¢ found that the appellant could have
.¢¢ no deduction upon account of the difference, between the rents
¢ of the lands and the intereft of the price.” .
The fourth dedu&ion claimed by the appellant was the fum of
W' 1000/, Scots, as the cofts he had been at in adjufting the debts
claimed by Mr. Gordon, the benefit of which accrued to the re-,
{pondents. The Court, on the 16th of December 1712, ¢ found

% that the appellant could have no dedudtion upon accounthqf
. ¢ his

\
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“ his expences in his action again{t Mr. Gordon.” And to this
interlocutor the court adhered upon the 17th of January and sth
of February thereafter.

The refpondents afterwards petitioned the court to allow them
their expences, and an account thereof was given in. On the
29th of July 1713, the Court found ¢ that the appellant was
¢ liable to the expences, and modified the fame to 30/, fterling.”

The appeal was brought from ¢¢ feveral interlocutors of the
¢¢ Lords of Council and Seflion, made on the behalf of the re-
¢ fpondents.”

Heads of the Argument.

o The appellant again fet out his claims on the four points before
ated.

The refpondents anfwered on the 1ft. Point. That the appel-
lJant was the only perfon employed in the bufinefs of proving the
rental and value of the eltate; and when it was fold, he knew all
its circumltances, the real value of the lands and what title there
was to the teinds. When the eftate was fold, all that was agreed
upon was, that the rental then was fo much free rent after de-
dullisn of feu- dutles, minifter’s ftipends, and teind tack duties;
and at that price it was bought per averfionem, without any diftinc-
tion between teinds or any other part of the cftate. Since the
appellant knew what the refpondents had, the obligation on their
part muft only be underftood to extend to make what they had
good ; and nothing is conveyed to the appellant but the lands and -
thefe tacks of the teinds; and therefore the appellant can claim
no more than what was conveyed to him,

On the 2d Point. 'The rental had been proved by the depofi-
tions of the tenants and others before the fale, and the Court, upon
adviling thefe depofitions, and the account of the true rental given in
by the appellant himfelf, as agent for conduing the proof there-
of, found the rental proved to be 1124/, 7s. 6d. Scots. At the ren-
tal {o proved was the eftate fold to Mr. Gordon ; at that rental
Mr. Gordon accounted to the appellant for the fix years he was in
pofleflion, and the appcllant had a conveyance from Mr. Gordon
as he poffeffed it. The appellant, in his account againft the re-
fpondents for this bufinefs, not only charges all his particular ex-
pences, but adds this article, ¢ For the appellant’s own pains in
‘¢ ordering this procefs of fale, making up inventories of debts,

" ¢ rentalsy &c. and carrying on the whole bufinefs thereof from

¢ beginning to end, 100/, Scots.”” So that undoubtedly he knew
what was the real value of thefe lands, and having bought the

lands at that value, he ought to be concluded.

When a new probation was afterwards grantcd it was limited ta
the value of one or two particular farms. ‘The appellant accord-
ingly examined feveral witnefles; but when the proof came to be
advifed, there did not appear the leaft found'mon for the deductions
clauncd ‘What was proved by him was onl_y a {mall encourage-

6 ment
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ment given for two years to a tenant after a great fcarcity; and
that the rental proved at the fale was the conltant rental ever before
the faid {ale.

On the 3d Point. The appellant fuffered no lofs by Mr. Gor-
don’s poflcflion ; for had the'appellant been in poffeflion himfelf,
he could only have had the whole rent, and would have been ac-
countable for intercft. DBefides, 1t was the appellant’s own fault,
that Mr. Gordon continued fo long in poficflion, fince he had
judgment againft Gordon to convey to him in 1703, which was
two years after the fale. . Mr. Gordon required the appellant foon
after, by way of inftrument, to take pofleflion of the eftate, but
this the appellant declined ; and at laft Mr. Gordon was obliged
to bring an ation againft the appellant to compel him to take the
eftate.

On the 42b Point. What the appellant did in the a&tion with
. Mr. Gordon was for his own fafety, becaufe he could only pay
fuch debts as were mentioned in the decree of fale ¢ and whatever
expence was incurred in this matter was not occafioned by the
re{pondents, who were no parties to the ation. And after all
what the appellant pretends to have profited the refpondents in,
1s ‘nct near half of what he claims as expences.

The refpondents having been thus put to very great expence,
they petitioned the court to have their expences allowed them,
and gave in a bill, amounting to about 300/ fterling, which they

- were ready to make oath they had really expended, The appellant
made great oppofition to this, and the Court allowed the refpon- .

dents 30/, of expences, which fum was all they got for the ex-

pences of the whole altion.
After hearing counfcl, J? is ordered and adjudged, that the pe-

. tition and appeal be difmiffed, and that the feveral interlocutors tberem
- ;omplamed of be affirmed.

For Appellant, N. Lechmere. Fobn Cumyn.
For Refpondents, Rob Raymond.  Will. Hamilton,
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