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CASES ON APPERAL FROM SCOTLAND»

Cafe 26 John Scott of Hedderwick Efgq; = - Appellant ;

The Magiftrates and Town Council of
Montrole, - . - - - Refpondents.

sth Fune 1714.

Teind Court.—An A&ion of valuation being fuffered to fall affeep, the minifter
lets 2 taen of the teind; to the magiftrates of a royel burgh, and the aflion
bring wakened, thefe magiftrates ought to have been called as parties.

A decree of valuation, obtained on 2 miitake as to the rental, fet afide,

and the mistake rctified.

T HE teinds of the appellant’s lands of Newbigging were, by 2

decree made by the commiflioners for plantation of churches
and valuation of teinds, in February 1648, fcttled at five bolls of
barley and 11 bolls of oatmeal. Thefe teinds were anciently part
of the revenue of the Bifhop of Brechin; andy upon the abolition
of ¢pifcopacy, that revenue became vefted in the crown. On the
28th of June 1501, his then Majelty King William, by his grant,
fcttled a {tipend out of the fame payable to the firft minifter of
Montrofe, and particularly the faid five bolls of barley and 11 bolls
of oatmeal, payable out of the faid lands of Newbigging as a part
thercof.

In Fcbruary 1700 the appellant commenced an ation before
the then commiffioners for plantation of churches and valuation
of teinds, for a valuation of the teinds of his faid lands of New-
bigging ; and he called the then officers of ftate, and Mr. Arratt,
the firft minifter of Montrofe, as defenders. After fome fteps
taken in this ation, but no appearance made for the defenders,
it was {uftered to fall afleep, and continued [o for {everal years.

In the mean time, on the 8th of May 1704, Mr. Arratt the
minilter, upon a contrat made between him and the refpondents,
ratified an allignment to them before made, bearing date the 35th
of September 1698, of all the teinds due and payable to him by
the faid decree in 1648 ; and alfo in corroboration thereof did
fet and in tack let to the refpondents and their fucceflors all the
ftipend and teinds due and payable to him by the faid decree in
1648, and by virtue of the faid grant from his Majeity, or other-

wife howfoever: in confideration whereof the refpondents became

bouad to pay Mr. Arratt a certain annual [tipend. The refpon-
dents, in confequence of their right acquired from the minifter,
received the teinds of the faid lands of Newbigging from the ap- -
pellant for {everal years.

On the 211t of April 1707, the appellint wakened his a&tion of
valuation by a new fummons to the {aid Mr. Arratt and the of-
ficers of {tate ; but the refpondents were not cited as defenders.
No appearance was made by the parties called, and in January
1709 a commiflion was granted to the provoft, or any one of the
baillies of Montrofe, to take the depasfitions of fuch witnefles as

fhould be adduced for the appellant to prove the yearly value of
- ' his



CASES ON APPEAL FROM SCOTLAND.,

his Iands. This commiflion was executed by one of the baillies,
who examined feveral witnefles as to the rental, and the deduc-
tions claimed by the appellant, amounting to §8/. 13s. g4d. Scots
perannum. The commiflion being reported, with the depofitions
taken thereon, to the Lords Commiflioners, the appellant, on the
16th of February 1709, obtained their decree in abfence, valuing
the {aid lands of Newbigging at 223/ 134, 4d. Scots per annum,
and fettling the teinds thereof at 444 14s5. 8d. Scots per annum,
being a fifth part of the yearly value of the faid lands. -

Soon afterwards the refpondents brought an action before the
Lords of Seflion as commillioners for plantation of kirks and va-
luation of teinds, for reduflion of the faid decreet obtained by
the appellant, for that all parties having intereft, and particularly
the refpondents, had not been cited by the appellant therein. To
this allion the appellant made defences, and the Lords commif-
fioners, on the 2d of July 1712, ¢ found that the principal pro-
¢ cefs of valuation having flept, and the defender having ap-
¢ proved of the minifter’s alhgnment to the pur{uers by paying
his teinds to them before the wakening thereof they ought to
have been cited by a procefs ; but before reducing ordained the
¢ refpondents to give in a rental of the faid lands, that it might
¢¢ appear whether the faid valuation was made with a diminution

N

¢¢ of the rental or not.”

The refpondents, in the further courfe of the altion, flated,
that they might have proved the rental of the faid lands to be 100
bolls and 20 merks money, and that the interrogatories which had
been put to the witnefles were contrived for diminithing the rental
on pretence of allowances which the appellant had at that time
made to his tenant after two years of dearth and fcarcity. ‘T'he
Lords, in December 1712, allowed the refpondents vet to prove,
that the {aid lands could, at the time of leading the faid valuation,
pay 100 bolls over and above the dedultions allowed 1n the faid
decree ; as alfo to prove the value of the faid dedullions at that
time ; and to the appellant to make what proof he could in fup-
port of thele dedutions.

A commiffion was thereupon granted, and fundry witneflcs
being examined, and a report made to the Lords Commifhioners,
they by interlocutor on the 11th of February 1712-13, ¢ found
¢¢ that the refpondents had not proved in terms of the act; but
¢¢ found that in their former decree the allowances made in the
¢ {aid valuation were deduted from 85 bolls, which ought to
¢¢ have been deduéted from 100 bolls, and therefore reduced the
¢ faid decrce as to fo much thereof, and declared the teinds of
¢ the appellant’s lands of Newbigging to be 61/. 8s. Scots for
¢¢ that year, and in all time coming.”
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‘The appeal was brought from ¢ an interlocutor or decree of Entereds

¢¢ the Lords Commiflioners for plantation of Kirks and valuarion
¢¢ of tithes of the 2d July 1713, and of a {entence or decree of
¢¢ the faid Lords on the r1th of February fellowing.”

-~ 'd ’

H Heads

15 March
1713 14-



fudgment,
§ june

1713,

CASES ON APPEAL FROM SCOTLAND.

Heads of i1he dppeilant’s Argiment,

The appellant having fummoned every perfon who had intereft
in the {aid teinds at commeancing his action, as law requires, and
particularly the minifter, he was not obliged to have fummoned
every perfon to whom the minifter’s right might be conveyed.
''he app<llant conceives, that his paying the teinds to the relpon-
dents upon their right from the minifter does not alter the cafe,
for it was a matter of indiffcrence to the appellant to whom he
paid the teinds, and no doubt he muft have paid to the mimtfter’s
attorney if he had o ordered. 'Che refpondents themfelves were
employed by the Lords Commiffioners, to examine the witnefies,
who proved the value of the appellant’s efiate and teinds, fo that
they were fully apprifed of the a&tion, and might have appeared
aud pleaded for their interelt if they had thought it. Never, be-
fore the appellant’s cafe, was any perfon obhged to fummon all to
whom the defender might think fit to make over his right, during
the dependance of a fuit: and, by the civil law, defenders are ex-
prefsly difenabled from conveying their rights to a greater or more
powerful party, during the {uit.

(The appellant alfo gives a {tatement of faéls, faid to be proved
en his fide, which are traverfed or totally denied on the other

hde.)

Heads of the Refpsndents’ Argupent.

A1l the parties haviag intereft, and particularly the refpondents,
who by virtue of their {aid contradt and leafe were in poflc{lion
of the {11d teinds, and to whom the appellant had paid the fame,
not having been made partizs to the appellant’s action of valuatioa,
the decree pronounced thercin was null and void.  And though
it might not have been proper to have named them in the fum-
morns of wakening, yet fince their right was fufficiently known to
the appeliant he ought to have cited them by another procefs.
And their contra&l was fo far from bring a tactory or letter of
ariorney, that it was an abfolute leafe; and n all ations of this
nature lefiees are to be called. In the pretent cafe there were no
pefons who had any right to defend but the refpondents; the ani-
nifter was not concerned how the teinds might be valued, for the

refpondents were obliged to pay him the fame rent or fipend

during his incumbency, without regard to any valuation, and
therefore the minifter never made any appearance to the appel-
lant’s aCtion. Though one of the baillies of Montrofe did exe-
cute the commiflien 1n that aclion, he did it not as one authorited
by the refpondents, or as a magittrate of the burgh, but as a private
perfon without their concurrence; and thercfore this cught not
to prejudice the refpondents.

(The refpondents alio give a ftatement of facts, faid to have
been proved on their fide; as nothing can be given diftinétly of
thefle, the {tatements are not dctailed on either fide.)

After hearing counfel, 17 is ordered and adjudged, that the petition
and appeal be difmiffed, and ihat the interlezutors or decrses therein com-
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plained of be affirmed : and it is further ordered, that the appellant do

pay or caufe to be paid to the refpondents the fum af 4o0l. for their cofls
in this Houfe.

For Appellant, -

Edw. Northey, Fobn Pratt.
For Refpondents,

Rob. Raymond, P, King.

Grace and Rachel Douglas, Daughters of
the deceafed James Douglas of Earnflaw,
. for themlfelves and as Afflignees of Mr.
Alexander Douglas their Uncle, and |
Lieut. Robert Douglas their Brother, - Appellants ;

John Montgomerie, Hugh Paterfon, James
More, and others, Creditors of the faid
James Douglas deceafed,

Refpondents.
18th Fune 1714.

* Fiar.—An eftate being fettled by an heirefs to her hufband and herfelf in con-
junét fee and life-rent and the beirs to be procreated between them iu fee,
whom failing to the huiband, his neareit lawful heirs and aflignses; the
hufband was fiar.

Donatio non prdmmmr —The fee taken up by a dauzhter as heir to her father,
where a difpofition had been made to a fon (dcca(cd;, upon which infeftment
had followed, but never cloathed with poffellion n«r recorded.

Aljudication.~=A charge being givenh to a fon to enter heir to his uncle and
mother, and adjudication being led théreon; buc the father being atterwards
found to be fiar, the firft adjudication is reduced.

The faid fon refufing to fubje@® himfelf to his father’s debts, has no title
to quarrel the adjudication led of his father’s fee.

OHN GRADEN of Earnflaw, in the county of Berwick, the
j grandfather of the appellant, exccuted a difpofition of that
eftate to his fon John in fee, with a claufe of redemption on
payment of a2 fum of money. Upon this difpofition to John the
fon, faifin was taken, but never recorded ; and he died before his
| father, under age and without heirs of his body.

The father dying alfo, Grace Graden hlS daughter ferved her-
{elf heir to him as lalt veft and feifed in the eltate, and was
thercupon infeft on the 1ft of January 1664. Afterwards, by
contra¢t of marriage, dated the 27th of January 1668, between
Mr. James Douglas, and the faid Grace Graden, in confideration
of a marriage intended to be had between them, James Douglas
obliged him{elf, his heirs, &c. to lay out 20,006 merks in lands
or other fecurities, to be fettled tg- himfelf and the faid Grace in
. conjun& fee and life-rent, and to the heirs of their two bodies :
and the faid Grace Graden alfo thereby difponed the faid lands
of Earnflaw, ¢« To Mr. James Douglas in life-rent ard to the
ol heirs to be procreated between the faid Grace Graden and him

‘in fee, whom failing to the faid Mr. James Douglas, his own

. H2 ¢ neareft

Cafe 27.

Dalrymple,
21 & 29
Nov. 1704,
Fountaine
hall,

29 Nove
17035.
Forbes;

21 & 29
Nov. 1705





