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Decisions of the tribunal




(1)

The tribunal grants dispensation under section 20ZA of the Landlord and
Tenant Act 1985 (“the 1985 Act”) in respect of proposed replacement of the
drive unit for the passenger lift (“the Qualifying Works”) at 22-25
Northumberland Avenue London WC2N 5AP (“the Building”). No terms are
imposed on the grant of dispensation.

The application

3.

The tribunal received an application from Town and City Management Limited
for dispensation under section 20ZA of the 1985 Act on 08 January 2020.

Directions were issued on 14 January 2020. These provided that the case be
allocated to the paper track, to be determined upon the basis of written
representations. None of the parties has objected to this allocation or requested
an oral hearing. The paper determination took place on 25 February 2020.

The relevant legal provisions are set out in the Appendix to this decision.

The background

4.

The property is described as being a five storey building with commercial
premises on the basement, ground and first floors, and seven converted flats on
the upper floors. The Applicant is the freeholder named in the leases and the
Respondents are the leaseholders of the seven flats.

The Applicant seeks dispensation in respect of the replacement of the drive unit
to the lift. The application was stated to be urgent as the lift is currently not
operational due to the replacement drive required.

A Notice of Intention for the works has been served on all the leaseholders on 3
January 2020. Included with the papers was a copy of a quotation from Able
Lifts dated 24 December 2019. The quotation was for a sum of £1,980.00
excluding VAT. Town and City Management Limited are seeking alternative
quotations from other lift companies.

The Directions invited any Respondent/leaseholder who opposed the
application to submit a response form to the Tribunal and to make any
statement of response to the applicant/freeholder by 28 January 2020. There
were no representations received from any of the respondents.

The tribunal has determined the application based upon the Applicant’s
statement of case and bundle, the information set out in the original application
form and the completed response forms.

The tribunal’s decision




0. The tribunal grants the application for dispensation under section 20ZA of the
1985 Act, in respect of the Qualifying Works (as detailed in the IBRL quotation
dated 26 September 2013). No terms are imposed on this grant of dispensation.

Reasons for the tribunal’s decision

10.  The Qualifying Works are urgent, given the lift is not operational. Embarking
upon a full consultation exercise is likely to take 3 months or longer and this
would delay the Qualifying Works until later this year.

11.  As mentioned above, there has been no engagement from the Respondents. In
the circumstances the Tribunal grants an application for the dispensation from
the statutory consultation in respect of the subject works considering it
reasonable to do so. For clarity the works are for the replacement lift drive unit.

12.  The Tribunal has taken account the decision in Daejan Investments Ltd v
Benson and others [ 2013] UKSC 14

13.  Having regard to the particular facts of this case it is reasonable to dispense
with the consultation requirements for the Qualifying Works. However nothing
in this decision prevents the leaseholders from seeking a determination of their
liability to contribute to the cost of roof repairs, pursuant to section 27A of the
1985 Act.

Name: Date: 25 February 2020
D I Jagger

Appendix of relevant legislation

Landlord and Tenant Act 1985 (as amended)




Section 18

(1)

(2)

(3)

In the following provisions of this Act "service charge" means an amount

payable by a tenant of a dwelling as part of or in addition to the rent -

(@) which is payable, directly or indirectly, for services, repairs,
maintenance, improvements or insurance or the landlord's costs of
management, and

(b)  the whole or part of which varies or may vary according to the
relevant costs.

The relevant costs are the costs or estimated costs incurred or to be incurred
by or on behalf of the landlord, or a superior landlord, in connection with
the matters for which the service charge is payable.

For this purpose -

(a) "costs" includes overheads, and

(b)  costs are relevant costs in relation to a service charge whether they
are incurred, or to be incurred, in the period for which the service
charge is payable or in an earlier or later period.

Section 19

(1)

(2)

Relevant costs shall be taken into account in determining the amount of a

service charge payable for a period -

(a)  only to the extent that they are reasonably incurred, and

(b)  where they are incurred on the provisions of services or the carrying
out of works, only if the services or works are of a reasonable
standard;

and the amount payable shall be limited accordingly.

Where a service charge is payable before the relevant costs are incurred, no
greater amount than is reasonable is so payable, and after the relevant costs
have been incurred any necessary adjustment shall be made by repayment,
reduction or subsequent charges or otherwise.

Section 27A

(1)

(2)
(3)

An application may be made to the appropriate tribunal for a determination
whether a service charge is payable and, if it is, as to -

(a)  the person by whom it is payable,

(b)  the person to whom it is payable,

(c)  the amount which is payable,

(d) the date at or by which it is payable, and

(e)  the manner in which it is payable.

Subsection (1) applies whether or not any payment has been made.

An application may also be made to the appropriate tribunal for a
determination whether, if costs were incurred for services, repairs,
maintenance, improvements, insurance or management of any specified



(4)

(5)

description, a service charge would be payable for the costs and, if it would,
as to -

(a)  the person by whom it would be payable,

(b)  the person to whom it would be payable,

(c)  the amount which would be payable,

(d) the date at or by which it would be payable, and

(e)  the manner in which it would be payable.

No application under subsection (1) or (3) may be made in respect of a

matter which -

(a)  hasbeen agreed or admitted by the tenant,

(b)  has been, or is to be, referred to arbitration pursuant to a post-
dispute arbitration agreement to which the tenant is a party,

(c)  hasbeen the subject of determination by a court, or

(d) has been the subject of determination by an arbitral tribunal
pursuant to a post-dispute arbitration agreement.

But the tenant is not to be taken to have agreed or admitted any matter by
reason only of having made any payment.

Section 20

(1)

(2)

(3)

(4)

(5)

Where this section applies to any qualifying works or qualifying long term

agreement, the relevant contributions of tenants are limited in accordance

with subsection (6) or (7) (or both) unless the consultation requirements

have been either—

(a)  complied with in relation to the works or agreement, or

(b)  dispensed with in relation to the works or agreement by (or on appeal
from) the appropriate tribunal .

In this section “relevant contribution”, in relation to a tenant and any works
or agreement, is the amount which he may be required under the terms of
his lease to contribute (by the payment of service charges) to relevant costs
incurred on carrying out the works or under the agreement.

This section applies to qualifying works if relevant costs incurred on
carrying out the works exceed an appropriate amount.

The Secretary of State may by regulations provide that this section applies

to a qualifying long term agreement—

(a) ifrelevant costs incurred under the agreement exceed an appropriate
amount, or

(b)  if relevant costs incurred under the agreement during a period
prescribed by the regulations exceed an appropriate amount.

An appropriate amount is an amount set by regulations made by the

Secretary of State; and the regulations may make provision for either or

both of the following to be an appropriate amount—

(a) an amount prescribed by, or determined in accordance with, the
regulations, and



(6)

(7)

(b)  an amount which results in the relevant contribution of any one or
more tenants being an amount prescribed by, or determined in
accordance with, the regulations.

Where an appropriate amount is set by virtue of paragraph (a) of subsection
(5), the amount of the relevant costs incurred on carrying out the works or
under the agreement which may be taken into account in determining the
relevant contributions of tenants is limited to the appropriate amount.

Where an appropriate amount is set by virtue of paragraph (b) of that
subsection, the amount of the relevant contribution of the tenant, or each
of the tenants, whose relevant contribution would otherwise exceed the
amount prescribed by, or determined in accordance with, the regulations is
limited to the amount so prescribed or determined.]

Section 20B

(1)

(2)

If any of the relevant costs taken into account in determining the amount of
any service charge were incurred more than 18 months before a demand for
payment of the service charge is served on the tenant, then (subject to
subsection (2)), the tenant shall not be liable to pay so much of the service
charge as reflects the costs so incurred.

Subsection (1) shall not apply if, within the period of 18 months beginning
with the date when the relevant costs in question were incurred, the tenant
was notified in writing that those costs had been incurred and that he would
subsequently be required under the terms of his lease to contribute to them
by the payment of a service charge.

Section 20C

(1)

(2)

A tenant may make an application for an order that all or any of the costs
incurred, or to be incurred, by the landlord in connection with proceedings
before a court, residential property tribunal or the Upper Tribunal, or in
connection with arbitration proceedings, are not to be regarded as relevant
costs to be taken into account in determining the amount of any service
charge payable by the tenant or any other person or persons specified in the
application.

The application shall be made—

(a) in the case of court proceedings, to the court before which the
proceedings are taking place or, if the application is made after the
proceedings are concluded, to a county court;

(aa) in the case of proceedings before a residential property tribunal, to
that tribunal;

(b)  in the case of proceedings before a residential property tribunal, to
the tribunal before which the proceedings are taking place or, if the
application is made after the proceedings are concluded, to any
residential property tribunal;



(c)  inthe case of proceedings before the Upper Tribunal, to the tribunal;

(d) in the case of arbitration proceedings, to the arbitral tribunal or, if
the application is made after the proceedings are concluded, to a
county court.

(3) The court or tribunal to which the application is made may make such order
on the application as it considers just and equitable in the circumstances.

Section 20ZA

(1) Where an application is made to the appropriate tribunal for a
determination to dispense with all of any of the consultation requirements
in relation to any qualifying works or qualifying long term agreement, the
tribunal may make the determination if satisfied that it is reasonable to
dispense with the requirements.

Rights of appeal

By rule 36(2) of the Tribunal Procedure (First-tier Tribunal) (Property Chamber) Rules
2013, the tribunal is required to notify the parties about any right of appeal they may
have.

If a party wishes to appeal this decision to the Upper Tribunal (Lands Chamber), then
a written application for permission must be made to the First-tier Tribunal at the
regional office which has been dealing with the case.

The application for permission to appeal must arrive at the regional office within 28
days after the tribunal sends written reasons for the decision to the person making the
application.

If the application is not made within the 28 day time limit, such application must include
a request for an extension of time and the reason for not complying with the 28 day
time limit; the tribunal will then look at such reason(s) and decide whether to allow the
application for permission to appeal to proceed, despite not being within the time limit.

The application for permission to appeal must identify the decision of the tribunal to
which it relates (i.e. give the date, the property and the case number), state the
grounds of appeal and state the result the party making the application is seeking.

If the tribunal refuses to grant permission to appeal, a further application for permission
may be made to the Upper Tribunal (Lands Chamber).



