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SUMMARY 

TRANSFER OF UNDERTAKINGS 

 

(1) Where a relevant transfer involves, or would involve, a substantial change in 

working conditions to the material detriment of a person whose contract of 

employment is, or would be, transferred under regulation 4(1) of the Transfer 

of Undertakings (Protection of Employment) Regulations 2006, regulation 4(9) 

confers on that person the right to treat the contract of employment as having 

been terminated. If he elects to exercise that right, he shall be treated for any 

purpose as having been dismissed by the employer, which, depending upon the 

circumstances, may be the transferor or the transferee. If he elects not to exercise 

that right, he transfers to the employment of the transferee, unless he has 

objected to so doing under regulation 4(7). 

 

(2) Where he objects to becoming employed by the transferee under regulation 4(7) 

in circumstances in which regulation 4(9) applies, the effect of that objection is 

to preclude the transfer of his contract, and of any of the rights and obligations 

etc for which regulation 4(2) provides, to the transferee. 

 

(3) In those circumstances, notwithstanding the employee’s election not to 

terminate the contract under regulation 4(9), regulation 4(8) operates so as to 

terminate the employee’s contract of employment with the transferor, by which 

entity he is treated as having been dismissed, and against which any remedy 

lies. He has no remedy against the transferee. 

 

(4) Albeit for reasons which differ from those of the employment tribunal, the 

appeal and cross-appeal fail and are dismissed. 
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THE HONOURABLE MRS JUSTICE ELLENBOGEN DBE 

MR NICK AZIZ 

MR ANDREW MORRIS 

 

1. In this judgment, we refer to the parties by their respective statuses before the 

London Central Employment Tribunal (Employment Judge Klimov, sitting 

alone), which, following a preliminary hearing, found that the Claimant had 

been dismissed by action of the First Respondent transferor, on 8 November 

2019. The finding of dismissal is challenged by the First Respondent, on appeal, 

and by the Claimant, on cross-appeal.  

 

2. The central question of law which arises in the appeal is whether, by operation 

of the Transfer of Undertakings (Protection of Employment) Regulations 2006 

(‘the 2006 Regulations’), an employee who makes clear both that he objects to 

becoming employed by the transferee and that he wishes to continue in the 

employment of the transferor remains an employee of the transferor, post-

transfer, until he is either dismissed or elects to treat the contract as having been 

terminated.  

 

3. So far as material to the appeal and cross-appeal, regulation 4 of the 2006 

Regulations provides: 

‘4.— Effect of relevant transfer on contracts of employment  

(1) Except where objection is made under paragraph (7), a relevant 

transfer shall not operate so as to terminate the contract of 

employment of any person employed by the transferor and 

assigned to the organised grouping of resources or employees 

that is subject to the relevant transfer, which would otherwise be 

terminated by the transfer, but any such contract shall have effect 

after the transfer as if originally made between the person so 

employed and the transferee. 

  

(2) Without prejudice to paragraph (1), but subject to …, on the 

completion of a relevant transfer — 

(a) all the transferor’s rights, powers, duties and liabilities under 

or in connection with any such contract shall be transferred 

by virtue of this regulation to the transferee; and 

 

(b) any act or omission before the transfer is completed, of or in 

relation to the transferor in respect of that contract or a person 

assigned to that organised grouping of resources or 

employees, shall be deemed to have been an act or omission 

of or in relation to the transferee. 
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... 

(7)  Paragraphs (1) and (2) shall not operate to transfer the contract 

of employment and the rights, powers, duties and liabilities under 

or in connection with it of an employee who informs the 

transferor or the transferee that he objects to becoming employed 

by the transferee.  

(8)  Subject to paragraphs (9) and (11), where an employee so 

objects, the relevant transfer shall operate so as to terminate his 

contract of employment with the transferor but he shall not be 

treated, for any purpose, as having been dismissed by the 

transferor.  

(9)  Subject to regulation 9, where a relevant transfer involves or 

would involve a substantial change in working conditions to the 

material detriment of a person whose contract of employment is 

or would be transferred under paragraph (1), such an employee 

may treat the contract of employment as having been terminated, 

and the employee shall be treated for any purpose as having been 

dismissed by the employer.  

(10) No damages shall be payable by an employer as a result of a 

dismissal falling within paragraph (9) in respect of any failure by 

the employer to pay wages to an employee in respect of a notice 

period which the employee has failed to work.  

(11) Paragraphs (1), (7), (8) and (9) are without prejudice to any right 

of an employee arising apart from these Regulations to terminate 

his contract of employment without notice in acceptance of a 

repudiatory breach of contract by his employer.’ 

 

4. The issue identified above arises in the following circumstances, clearly set out 

in the Employment Tribunal’s findings of fact, at [40] to [89], which bear 

reciting in full: 

 
‘Findings of Fact 

 

40.  The Claimant was employed as a bus driver by the First 

Respondent from 7 January 2003. He commenced his 

employment at the First Respondent’s Shepherds Bush garage, 

and in August 2003 moved to the Stamford Brook garage, 

which is approximately a 15-minute walk from his home. He 

walked to and from work. He does not own a car. 

 

41. The Claimant’s contract of employment contained the 

following term in relation to his place of work (my emphasis): 

 

16. You must be prepared to work at any of our 

garages. When you have passed your PCV 

driving test you will be allocated to work at a 
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garage, the location of which depends upon our 

recruitment needs at that time. After a period of 

time you may apply for a transfer to a garage 

closer to your home. Such transfer requests are 

dealt with in order of receipt, and will usually be 

agreed if vacancies exist in the garage to which 

you wish to transfer and if you can be replaced 

in your own garage. On transferring you will be 

subject to the pay and conditions of the new 

garage and staff generally take up a position on 

the junior rota in the receiving garage. 

 

42. The First Respondent operates 8 garages across London, some 

are [a] considerable distance away from the Stamford Brook 

garage. 

 

43. For approximately the last 4 years of his employment with the 

First Respondent the Claimant drove a bus on the route 27. He 

worked 5 days a week, typically starting between 4.30pm and 

5.15pm and finishing between 1.30am and 2am. 

 

44. Transport for London (TfL) frequently re-tender bus routes. As 

a result of one of such re-tendering exercises in 2019, the First 

Respondent lost the contract for operating the route 27 to the 

Second Respondent. That was announced to all staff of the First 

Respondent on 25 March 2019. 

 

45. It was accepted by the First and the Second Respondent that the 

transfer of the cont[r]act would be “a relevant transfer” for the 

purposes of TUPE and that all drivers (53 day drivers and 6 

night drivers) assigned to the route 27 would transfer under 

TUPE to the Second Respondent, unless they object[ed]. In 

preparing for the transfer, the First and the Second Respondent 

applied the TfL TUPE Guidelines of January 2016, which is a 

non-legally binding “best practice” guidance for transport 

operators on TUPE transfers. 

 

46. In July 2019, the First Respondent engaged in TUPE 

consultations with its recognised trade union, Unite the Union. 

I[t] appears that initially the union disputed that TUPE would 

apply, however, shortly thereafter accepted that it would. 

 

47. In or around June - July 2019, the Claimant learned that his 

route was going to transfer to the Second Respondent and 

would be operated out of the Second Respondent’s Battersea 

garage. 

 

48. During August 2019, the First Respondent held “drop-in” 

meetings with affected drivers to discuss the transfer and 

explain options available to them. The options were: 

 

(i) to transfer with the route to the Second Respondent, which 

would require moving from Stamford Brook to Battersea, 

or 
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(ii) to object to the transfer and sign a new contract with the 

First Respondent, which would give them the option, 

subject to availability, to stay at Stamford Brook or move 

to another garage of the First Respondent (the drivers were 

requested to give their two preferred locations), but they 

had to agree to increase their maximum Time On Duty 

(“TOD”) from 9 hours to 10 hours, or 

 

(iii) if they did not wish to transfer or accept employment with 

the First Respondent on the new terms, they could resign. 

 

49. The “drop-in” meetings were arranged for 12, 14, 19 and 21 

August 2019, and the drivers were invited to attend the 

meetings alone or with a workplace colleague or a trade union 

representative. 

 

50. On 16 August 2019, the Claimant together with his union 

representative, Mr John Reid, attended a meeting with Ms 

Rahman. The meeting was arranged to discuss the Claimant’s 

grievance unconnected with the TUPE transfer. However, Ms 

Rahman used that opportunity to also tell the Claimant about 

the transfer and the three options available to him. 

 

51. At the meeting, having explained the three options, Ms Rahman 

asked the Claimant if he had any questions and he said that he 

did not. She gave him a letter explaining the three options and 

a preference form, which she asked the Claimant to fill in and 

return by 6 September 2019. The Claimant asked whether 

redundancy was an option and Ms Rahman said that it was not. 

 

52. Mr Reid, being a representative of the RMT Trade Union, 

which the Claimant was a member of, but which was not 

recognised by the First Respondent for the purposes of 

collective bargaining or TUPE consultations, did not wish to 

discuss the options at the meeting. His view was that these 

matters [lay] outside his role at the meeting, and the meeting 

itself had been arranged to discuss the Claimant’s grievance 

and it was not a “drop-in” meeting to discuss the TUPE transfer. 

 

53. On 19 August 2019, the Second Respondent wrote to the 

affected drivers explaining that with effect from 9 November 

2019 their contracts would transfer to the Second Respondent 

under TUPE on the existing terms, including with its letter a 

FAQs document, which, inter alia, contained the following 

FAQs: 

 

Will I work in the same way as I do now for my 

current company? 

Your work activities will remain the same, however 

the individual duty times will differ and your new 

base will be the Battersea Depot. You will be given 

light running route training and a full depot induction. 
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What will happen to my staff pass? 

You will continue to receive the benefits of the TfL 

staff pass. London United and Abellio will write to 

TfL to notify them of your transfer to Abellio and 

your pass will carry over with your transfer — the 

same will go for your nominee pass if you have one. 

 

54. The Claimant saw the Second Respondent’s letter and the 

FAQs document on the announcement wall in the Stamford 

Brook garage. 

 

55. On 21 August 2019, Ms Rahman wrote to the Claimant 

reminding him of the three options and asking him to return the 

preference form by 6 September 2019. The letter said that if the 

preference form were not received by that date, the First 

Respondent would assume that the Claimant wished to transfer 

to the Second Respondent with the route. The preference form, 

the First Respondent’s proposed new contract, with changes 

highlighted, the Second Respondent’s welcome letter and its 

“measures” letter were included with the letter. 

 

56. On 5 September 2019, the Claimant emailed his trade union 

representatives his draft response to the First Respondent on the 

three options. The essence of his position was that the transfer 

was not suitable for him because of the additional travel time 

to the Battersea garage, the proposed new contract was not in 

his interest to sign because of the increase in the TOD, no 

guarantee of a minimum work and a reduction in the paid meal 

break time, resignation was not an option either - “definitely 

no”. Therefore, his view was that the only option left for him 

was redundancy, which he wished to formally request. 

 

57. On 6 September 2019, the Claimant sent an email to Ms 

Rahman essentially on the same terms as in his draft to his 

union representatives. The letter read (my emphasis): 

 

“Tupe option, going with the route 27 to Abellio and 

keeping my original contract. this is not an option for 

me because it will disrupt my life, over 1 hour longer 

traveling to work and an extra hour returning from 

work, this will add to fatigue and tiredness extending 

my working day by at least 2 hours, that is at least 10 

hours per week, i have been at Stamford brook garage 

for 18 years and i live 15 minutes walk away, the 

reason for my original application was for the locality 

of the job, there fore i reject this option of Tupe as 

unsuitable for me. 

... 

not signing the contract does not mean I agree to 

Tupe, I do not agree to Tupe as stated above 

after a lot of consideration the conclusion that i have 

come to is 

 

1) Tupe with the 27 route is not suitable for me. 
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2) It is not in my best interests to sign the new 

contract. 

 

3) Resignation is not an option definitely no. 

 

4) I stand on my original contract there fore the only 

option left for me is redundancy. 

 

5) I Vittorino De Marchi hereby formally request 

redundancy.” 

 

58.  On 10 September 2019, Ms Rahman responded to the Claimant 

saying that she wanted to arrange a meeting with him to discuss 

his letter and asking if he wished his union representative to 

attend. 

 

59. There was some confusion with arranging a meeting because 

there were other meetings planned to discuss the Claimant’s 

grievance and his safety concerns related to a particular bus 

model he was required to drive. These were separate matters 

unconnected with the TUPE transfer. 

 

60.  On 4 October 2019, Ms Knight, HR Business Partner of the 

First Respondent, wrote to the Claimant explaining the three 

options available to him and reiterating that redundancy was 

not one of them because his job did “not cease to exist.” The 

letter went on to say (my emphasis): 

 

If you do not wish to transfer to Abellio or accept 

alternative employment with RATP Dev London, you 

can object to the transfer. This will have the effect of 

ending your employment with the company on 9 

November 2019. You will not be treated as having 

been dismissed and will not be entitled to any 

payments in respect of notice pay or redundancy pay. 

The only payment you will be entitled to is in respect 

of accrued salary and accrued untaken holiday. 

 

I note that you had objected all the options available 

as you had assumed that redundancy applies. The 

company would therefore like to give you another 

opportunity to tell us what you prefer to do. Please 

can you put a written memo to your staff manager or 

General Manager by Wednesday 9 October 2019 

confirming which option you prefer: 

 

1. You can retain your terms and conditions by 

transferring with the route to Abellio on 9 November 

2019 

 

2. Subject to vacancies available, you can accept 

alternative employment with London United on an 

understanding that this will require you to accept new 

terms and conditions (increase in TOD to 10 hours) 

but with preserved continuity of employment and 
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pay. Please note alternative employment will be 

based on garage and rota availability. 

 

3. If you do not wish to transfer to Abellio or accept 

alternative employment with RATP Dev, you can 

formally object to the transfer and your employment 

will end on 9 November 2019. 

 

If we do not receive a written memo by this date we 

will assume that your employment ends with London 

United on 8 November 2019 by virtue of your 

previous objection. 

 

61.  On 4 October 2019, the Claimant went on a self-certified sick 

leave until 6 October 2019 due to stress, which he says was 

caused by the First Respondent’s letter of 4 October 2019. 

 

62.  On 8 October 2019, the Claimant emailed Ms Knight. His email 

was largely in relation to his grievance, safety concerns and 

what he perceived as the company ignoring his requests and not 

answering his questions. However, in that email he again stated 

that he could not accept the transfer (“i gave you reasons that i 

can not except (sic) TUPE”). 

 

63. There were further attempts to arrange a meeting with the 

Claimant. On 11 October 2019, the Claimant emailed Ms 

Knight saying that he did not wish to have a meeting with Ms 

Rahman. There were further email exchanges with the 

Claimant to arrange a meeting with Ms Knight upon her return 

from holidays. 

 

64. In the course of that correspondence, on 23 October 2019, the 

Claimant wrote to Ms Knight and Mrs Biddle (the First 

Respondent’s Staff Manager) stating again that he had not 

accepted the TUPE transfer (“also I would like to remind you 

that I have not excepted (sic) your proposal of Tupe and gave 

you the reasons why it's not suitable for me”) and that he did 

not wish to enter into the new contract with the First 

Respondent, but that should [not] be taken as him agreeing to 

transfer under TUPE to the Second Respondent (“not agreeing 

does not constitute agreeing to Tupe”). He said that in the 

circumstances he considered that redundancy was “fair” and 

that he would accept it. 

 

65. On 5 November 2019, the Claimant eventually met with Ms 

Knight. He was accompanied by Mr Reid. At the meeting, the 

three options were discussed, and the Claimant was told again 

that redundancy was not available. On the same day, following 

the meeting, Ms Knight wrote to the Claimant confirming the 

discussion and the available options. The letter stated (my 

emphasis): 

 

“As you do not wish to accept the alternative 

employment or resign from your current 

employment, your employment will transfer with the 
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route 27 to Abellio on 9 November 2019. Please note 

that this means that 8 November 2019 will be your 

last day of employment with London United. Please 

note that Abellio will be informed that you will be 

transferring with the route.” 

 

66. On 06 November 2019, the Claimant self-certified himself as 

being off sick from 7 November 201[9] due to anxiety. 

 

67.  On 7 November 2019, Ms Knight sent the Claimant a further 

letter by email, in which she appears to have changed the First 

Respondent’s position on the Claimant’s employment status as 

follows (my emphasis): 

 

“You objected to transfer in writing on 6 September 

2019 despite further correspondence and our meeting 

you[r] stance remains the same. Under the TUPE 

Regulations to object to the transfer means that your 

employment will end on the transfer date by reason 

of your objection. You would not be treated to have 

been dismissed and would have no right to notice pay 

or redundancy pay. In effect, it is like an immediate 

resignation. I hope that this makes the position clear 

and I would like to take the opportunity to thank you 

for your service at the Company.” 

 

68. On 8 November 2019, Mrs Biddle sent the Claimant a letter 

referring to Ms Knight’s email of 7 November 2019 and 

confirming that his employment would end on that day, 8 

November 2019 by reason of his resignation (my emphasis). 

 

“I write following the letter sent to you from Ngoma 

Knight, HR Business Partner dated 7th November 

regarding your employment with the company. I can 

confirm, as stated in the letter, that your employment 

will end today, 8th November 2019 by way of reason 

of immediate resignation. 

 

Your final payment will be made on Friday 15th 

November 2019. Your P45 will be sent to you in due 

course and you will be paid the following amounts: 

 

(a) All pay up to and including the effective date of 

termination of your employment 

 

(b) Accrued holiday pay of 2 days.” 

 

69. On 8 November 2019 at 13:54, the Claimant replied to Ms 

Knight by email stating that he had not resigned and did not 

wish to resign. He also reiterated that TUPE was not suitable 

for him and that he did not wish to sign the new contract for the 

reasons he had stated before. 

 

70. On 8 November 2019 at 14:11, Ms Knight replied as follows 

(my emphasis): 
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“Thank you for your email. I note that you have 

confirmed that you have not resigned and you do not 

wish to accept the alternative employment we have 

offered you. I have therefore informed Abellio that 

you will be transferring with the route tomorrow. 

Please note that this now closes this matter.” 

 

71.  On 8 November 2019 at 15:24, the Claimant replied to Ms 

Knight’s email again stating that he had not resigned and would 

not sign the new contract and he would not transfer under 

TUPE with the route. He said that he was expecting redundancy 

and would not resign. He also said that he was on sick leave 

and was expecting to receive sick pay. 

 

72. On 9 November 2019, the drivers assigned to the route 27, and 

who had not objected to the transfer, transferred from the First 

Respondent to the Second Respondent under TUPE. 

 

73. On 11 November 2019, the Claimant was signed off sick by his 

GP for two weeks, until 24 November 2019, due to anxiety and 

depression. He sent the sickness certificate to the First 

Respondent, which Ms Knight forwarded to the Second 

Respondent, and by email of 12 November 2019 advised the 

Claimant to contact Ms Debbie McDonnell, HR Manager of the 

Second Respondent for any future correspondence. In that 

email she also wished the Claimant well with his “employment 

with Abellio”. 

 

74. On 13 November 2019, Ms McDonnell sent the Claimant a 

welcome letter, acknowledging that he was off sick and inviting 

him to contact his new manager to discuss return to work, 

induction, and any required training. She asked the Claimant to 

provide his bank account details to set up his payroll and 

process his sickness payments. 

 

75. On 22 November 2019, the Claimant telephoned Ms 

McDonnell and told her that he had objected to the TUPE 

transfer to the Second Respondent. On the same day he sent Ms 

McDonnell an email confirming that. 

 

76. On 25 November 2019, the Claimant’s sick leave was extended 

until 1 December 2019. 

 

77. On 27 November 2019, Ms McDonnell sent the Claimant a 

letter confirming that he had not transferred to the Second 

Respondent, enclosing his P45 showing his leaving date as 10 

November 2019. 

 

78. That communication was followed by email exchanges 

between Ms McDonnell and Ms Knight regarding the 

employment status of the Claimant. The First Respondent’s 

position was the Claimant’s employment had transferred to the 

Second Respondent because he had refused to accept the new 

contract and had confirmed that he was not resigning, and 
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therefore “the default position” was that his contract of 

employment had transferred to the Second Respondent under 

TUPE. The Second Respondent’s position was that because the 

Claimant had objected to the transfer of his employment to the 

Second Respondent, his employment did not transfer by 

operation of TUPE and the fact that he had refused to resign 

was irrelevant. 

 

79. On 28 November 2019, the Claimant emailed his sickness 

certificates to the First Respondent asking for sick pay. Ms 

Knight replied saying that she was forwarding them to the 

Second Respondent as the Claimant’s employer and re-stating 

the First Respondent’s position in the following terms: 

 

“As you rejected our offer to stay with London United 

on alternative employment and also objected to the 

option of resigning rather than transferring via 

TUPE, your employment transferred via TUPE to 

Abellio with the route 27.” 

 

80. The Claimant replied, copying Ms Rahman, Mrs Biddle, his 

union representatives and Ms McDonnell, reiterating his 

position that he had rejected the TUPE transfer and the new 

contract. 

 

81.  On 30 November 2019, Ms Knight emailed the Claimant 

setting out the First Respondent’s position that the Claimant’s 

employment had transferred to the Second Respondent under 

TUPE on 9 November 2019 and stating that the First 

Respondent would not correspond further on this matter. 

 

82. On 2 December 2019, Ms McDonnell emailed the Claimant 

telling him that the Second Respondent was still liaising with 

the First Respondent on his matter and asking the Claimant to 

provide some further documents. Having not received a reply, 

on 30 December 2019, Ms McDonnell sent a reminder. The 

Claimant did not reply. His evidence, which I accept, are that 

the reason for him not replying was because he did not consider 

himself employed by the Second Respondent. 

 

83. In early December 2019, the Claimant started to look for 

another job and attended job interviews for a bus driver position 

on 6 and 9 December 2019. The positions were at the 

Westbourne garage and in Willesden. He was unsuccessful. 

 

84.  On 13 January 2020, Ms McDonnell sent the Claimant a letter 

inviting the Claimant to attend a meeting to discuss his 

employment. In her letter, Ms McDonnell explained that 

because redundancy was not an option offered by the First 

Respondent, “the default position [was] that [the Claimant] 

[had] transferred employment to Abellio London bus 

automatically on 9 November 2019 with Route 27”. She asked 

the Claimant to attend a meeting on 28 January 2020 to discuss 

his return to work with his manager. The letter stated: 
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“Please note, that should we not hear from you, or 

should you decide not attend the meeting, you will be 

considered absent without authorisation and we will 

write to you under these terms thereafter.” 

 

85.  The Claimant did not reply to this letter. His evidence [is] that 

he did not receive that letter or the Second Respondent’s letter 

of 3 February 2020 because both had a wrong address: 21 

Ellesmere Road, Chiswick, London W4 4QJ, and the 

Claimant’s correct address is: 21 Ellesmere Court, Ellesmere 

Road, Chiswick London W4 4QJ. 

 

86. I do not accept his evidence on that matter. He admitted 

receiving the Second Respondent’s letter of 13 November 2019 

and P45. Both had the same “wrong address”. He also admitted 

receiving the First Respondent’s letters of 5, 7 and 8 November 

2019, which all had the same “wrong address”. W4 4QJ is the 

correct post code for the Claimant’s “correct address”[.] 21 

Ellesmere Road, Chiswick, London has a different post code – 

W4 3DU. 

 

87. Therefore, on the balance of probabilities, I find that the 

Claimant did receive the Second Respondent’s letters of 13 

January 2020 and 3 February 2020. I accept that he might have 

chosen not to open and read them. 

 

88. On 3 February 2020, the Second Respondent wrote to the 

Claimant stating that because he had failed to attend the 

meeting or otherwise engage with the company the decision 

had been taken to terminate the Claimant’s employment. The 

letter informed the Claimant that he had the right to appeal the 

decision. Applying “the ordinary course of post” rule, the letter 

should be deemed to have been received by the Claimant on the 

second business day – 5 February 2020. The Claimant did not 

reply to the letter. 

 

Commuting distance between the Claimant’s home and the Battersea 

garage 

 

89. The Claimant’s average commute times from home to the 

Battersea garage and back, based on his usual work schedule 

(starting between 4.30pm and 5.15pm and finishing between 

1.30am and 2am), would have been: 

 

a.  going to work – between 45 minutes and 1 hour 5 

minutes. The fastest route would involve the Claimant 

walking to Chiswick train station (15 - 20 minutes), 

taking a train to Queenstown Road station (15 - 20 

minutes) and then walking from Queenstown Road 

station to the Battersea garage (10 - 15 minutes). 

 

b.  returning home - approximately 1 hour 15 minutes, 

requiring the Claimant to travel on Night buses with one 

or two interchanges and to walk to and from bus stops 

for approximately 30 minutes.’ 
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5. The Tribunal went on to find that the Claimant had objected to becoming 

employed by the putative transferee (recording that the parties had not 

contended otherwise). It concluded that such objection had engaged regulations 

4(7) and 4(8) of TUPE, meaning that his contract of employment had terminated 

by operation of law and that he would not be treated for any purpose as having 

been dismissed by the First Respondent, unless Regulation 4(9) were to apply, 

i.e. that the transfer would have involved a substantial change in working 

conditions, to his material detriment. The parties agreed that the move from the 

Stamford Brook to the Battersea garage would have constituted a change to the 

Claimant’s working conditions, but disagreed as to whether such a change 

would have been substantial. The Tribunal found (at paragraphs [108] to [123]) 

that it would have been substantial; that it had been reasonable for the Claimant 

to have considered that the change in his workplace would be to his material 

detriment; and that it followed that regulation 4(9) was engaged. There is no 

appeal from those findings. 

 

6. The Tribunal next considered whether the Claimant had treated his contract as 

having been terminated, holding: 

 
‘128.  I agree with the Respondents’ submissions. In my judgment, 

the Claimant was clear in his words and acts that he did not 

wish his contract to end, he did not terminate it himself and did 

not treat it as having been terminated. The fact that he did not 

attend work after the transfer, in my judgment, is not 

inconsistent with him not treating his contract as having been 

terminated. He was off sick until early December 2019. He, 

however, continued to submit his sick notes and demand sick 

pay from the First Respondent. I do not accept Ms Price[’s] 

argument that the Claimant’s “counter-offer” in any way shows 

that he treated the contract as having been terminated. On the 

contrary, he was trying to negotiate an acceptable termination 

of the contract while being at pains to keep it “alive”, because 

he knew or was so advised that by walking away from the 

contract, he would be significantly reducing his chances of 

getting redundancy. For these reasons, I find that he did not 

treat his contract as having been terminated.’ 

 

7. The Tribunal then addressed the consequence of the above finding, regarding 

which, it recorded, the parties had been unable to refer it to direct authority, 

concluding as follows: 

 
‘131. In my view, there are four possible answers to this question: 

 

a.  the Claimant’s extant objection to the transfer operates as 

him treating his contract of employment as having been 
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terminated under Regulation 4(9) and him being treated as 

having been dismissed; or 

 

b.  the Claimant’s objection to the transfer must stand, 

however, having chosen not to treat his contract of 

employment as having been terminated he cannot be 

treated as having been dismissed under Regulation 4(9) 

and instead his extant objection has [the] effect of 

terminating his employment by operation of law under 

Regulation 4(8); or 

 

c.  the Claimant[’s] contract of employment transfers to the 

Second Respondent under Regulation 4(1) despite his 

objection by reason of the Claimant choosing not to treat 

his contract as having been terminated; or 

 

d.  the Claimant[’s]  contract of employment does not transfer 

to the Second Respondent under Regulation 4(1) by reason 

of his objection, and he remains employed by the First 

Respondent until his dismissal or until he elects to treat the 

contract as having been terminated under Regulation 4(9). 

 

132. Both Respondents argue that once the transfer had taken place, 

the Claimant’s employment ended by reason of Regulation 

4(8), which shall be considered as “deemed resignation”, and it 

was legally impossible for the Claimant to object to the transfer 

and maintain his employment contract alive. 

 

133. Mr Bailey, for the First Respondent, argues that an employee 

who objects to the transfer but fails to resign has no remedy, 

because a claim under Regulation 4(9) can only take place 

where the Claimant has treated the contract as having ended 

prior [to] it ending under Regulation 4(8). 

 

134. Ms Cummings for the Second Respondent agrees and further 

submits that “any conduct of the Claimant after 9th November 

2019 on which the Claimant might seek to rely as 

demonstrating he treated his contract of employment with the 

First Respondent as having been terminated is irrelevant. By 

that stage, the Claimant’s employment had terminated by virtue 

of Reg 4(8)”. 

 

135. Ms Price, for the Claimant, argues that Regulation 4(9) give[s] 

the employee a choice to treat his contract as having been 

terminated or not, and if the employee choosing not to treat the 

contract as having been terminated has the effect of the 

employee losing the protection afforded by Regulation 4(9) that 

would undermine the whole purpose of the regulation. 

 

136. In my judgment, the answer (a) cannot be correct because it 

makes the words “may treat the contract of employment as 

having been terminated” devo[id] of any meaning (my 

emphasis). If the effect of the employee objecting to the transfer 

on the established grounds under Regulation 4(9) were to have 

the same effect, i.e. him being treated as having been dismissed, 
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irrespective of whether he chooses to treat his contract as 

having been terminated or not, the words “may treat the 

contract of employment as having been terminated” would be 

superfluous. I note that these words were not in the previous 

version of the TUPE regulations and were included in the 2006 

version to bring it in line with the EU Acquired Rights 

Directive (No 2001/23) and the European Court of Justice 

judgment in Merckx and anor v Ford Motors Co (Belgium) SA 

1997 ICR 352, ECJ. 

 

137. I find that the answer (b) is ought to be wrong too. The 

operation of Regulation 4(8) is “subject to” Regulation 4(9) 

and 4(11), the aim of which is to preserve the employee’s right 

in relation to “substantial change in working conditions to the 

material detriment” and “repudiatory breach” by his 

employer. As in a situation where the employer commits a 

repudiatory breach, under Regulation 4(9) the employee is 

given a choice whether to accept the substantial change in 

working conditions as bringing the contract to an end, or not. 

In my judgment, the effect of not accepting the substantial 

change as having the contract terminated should be the same as 

electing not to treat the contract as at an end by reason of the 

employer’s repudiatory breach, meaning that the contract 

remains in force. There is nothing in Regulation 4(9) to suggest 

that despite the employee not treating the contract as having 

been terminated, he, nonetheless, must be regarded in law as 

having been dismissed, or that should have the effect of 

Regulation 4(8) coming back into play. 

 

138. In my judgment, it cannot be right that the very same objection 

that has brought the employee within scope of Regulation 4(9) 

can then operate to deprive him of the protection afforded by 

that regulation because the employee has chosen not to treat his 

contract as having been terminated, when the regulation 

specifically gives him that choice. 

 

139. However, this conclusion, in my view, does not mean that the 

employee completely loses his right to later rely on such 

substantial change in treating his contract as having been 

terminated, with such termination still being regarded as 

dismissal under Regulation 4(9). Of course, the longer the 

employee waits or if he acts in a way to show that he has 

accepted the substantial change he might be taken as having 

affirmed the change, thus losing his Regulation 4(9) protection. 

 

140. Further, Regulation 4(1) has the effect of preserving the 

employment contract, “except where objection is made under 

paragraph (7)”. Paragraph (7) states that paragraph (1) shall 

not operate to transfer the contract of employment of an 

employee who objects to becoming employed by the transferee. 

If a valid objection is made it appears there are three possible 

outcomes: (i) Regulation 4(8) “resignation”; (ii) Regulation 

4(9) “dismissal”, and (iii) Regulation 4(9) employee choosing 

not to treat the contract as having been terminated. In any of the 
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three scenarios the contract of employment does not transfer to 

the transferee by reason of the employee’s objection. 

 

141. Such outcome might appear at odds with the purpose and 

operation of TUPE, namely “automatic transfer”. However, 

such “automatic transfer” is always subject to the employee’s 

right to object, and the employee cannot be forced to transfer 

his employment to the transferee despite his objection (see 

Katsikas v Konstantinidis 1993 IRLR 179, ECJ). 

 

142. I find that, although the Claimant has chosen not to treat his 

contract as having been terminated, he never withdrew his 

objection. On the contrary, he kept repeating it. Accordingly, 

considering his clear and persistent objection to becoming 

employed by the Second Respondent, the Claimant choosing 

not to treat his contract of employment as having been 

terminated, in my judgment, cannot be taken as disapplying or 

overriding his objection. In my view, the answer (c) is also 

wrong. 

 

143. The First Respondent was simply wrong in saying that the 

“default position” was that in the absence of the Claimant’s 

resignation his contract transferred to the [Second] Respondent. 

For these reasons, I find that his contract did not transfer to the 

Second Respondent. 

 

144. Mr Bailey argues that the Claimant cannot avoid transferring to 

the Second Respondent and remain employed by the First 

Respondent. He submits that “[t]he fallacy in that reasoning is 

that he either had to elect to treat his employment terminated 

prior to the transfer (taking his chance under Reg 4(9)) or to 

go along with the transfer and treat his employment as 

terminated after the transfer; again taking his chance under 

Reg 4(9)”. 

 

145. I understand Mr Bailey’s argument as saying that it was not 

open to the Claimant to put himself into such “limbo”. He had 

to decide whether he “goes across” or he “goes away”, and 

“staying put” was not an option he could take. 

 

146. I disagree, because that ignores the choice of not treating his 

contract of employment has having been terminated, which, in 

my judgment, Regulation 4(9) gives to the Claimant. Further, I 

do not see why it must be the employee who should be “taking 

his chance under Reg 4(9)”, and not the employer. It is the 

employer who makes a change to the employee’s working 

conditions, and if the employer considers such change not 

“substantial” and/or not “to the material detriment” of the 

employee, it would seem logical that the employer should be 

taking its chance by treating the employee’s contract as having 

been terminated by operation of law under Regulation 4(8), and 

the employee should not be force[d] to make “the first move” 

by resigning or otherwise treating his contract as having been 

terminated. 
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147. If the employee chooses the option of not treating his contract 

as having been terminated under Regulation 4(9), while 

objecting to the transfer, in my judgment, it must follow that 

his contract remains with the transferor until such time as he is 

dismissed by the transferor or until he changes his mind and 

elects to treat his contract as having been terminated by reason 

of the substantial change under Regulation 4(9) (subject to the 

“affirmation” issue). 

 

148. The Claimant’s objection under Regulation 4(7) set in motion 

the mechanism of Regulations 4(8) and 4(9). Having decided 

that the transfer would involve a substantial change in working 

conditions to his material detriment, the Claimant arrived at the 

junction where he had to decide whether or not to treat his 

contract as having been terminated and himself as being 

dismissed by the First Respondent. By making the decision not 

to treat his contract as having been terminated, in my judgment, 

he effectively kept his contract with the First Respondent alive, 

and by maintaining his objection to the transfer - he stopped it 

from transferring to the Second Respondent. 

 

149. Mr Bailey submits that “[i]t was legally impossible to achieve 

what [the Claimant] wanted which was to object but to 

continue to be employed by [the First Respondent] on his 

existing terms and conditions. The only way in which his 

employment could continue on the same terms and conditions 

was to transfer.” 

 

150. I agree, however, in my judgment, what was not legally 

impossible for the Claimant is to continue to be employed by 

the First Respondent on the terms as varied by the “substantial 

change” until his dismissal by the First Respondent or his 

acceptance of the substantial change as terminating the 

contract. That is because, in my judgment, Regulation 4(9) 

gives the Claimant that option. 

 

151. It might be argued that from the practical point of view, the 

First Respondent simply could not perform the Claimant’s 

contract as varied by the “substantial change”. It did not have a 

garage in Battersea, nor could it operate the route 27 bus service 

after 9 November 2019. However, in those circumstances, it 

was open to the First Respondent to terminate the Claimant’s 

contract, as, I find, it has done (see below). 

 

152. For these reasons, I find that the correct position is the answer 

(d), and that in those circumstances the Claimant’s contract of 

employment could not and did not transfer to the Second 

Respondent on 9 November 2019. 

 

How and when has the Claimant’s employment ended? 

 

153.  I find that the Claimant’s employment has ended on 8 

November 2019 by reason of the First Respondent dismissing 

the Claimant by purporting to transfer his contract of 

employment to the Second Respondent despite the Claimant’s 
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objection and by informing the Claimant that it no longer 

considered him to be its employee. The First Respondent made 

it clear in its letters of 5, 7 and 8 November 2019 (see 

paragraphs 65, 67 and 68 above) that it would treat the 

Claimant’s employment as at an end either by reason of his 

resignation or the TUPE transfer to the Second Respondent. 

The fact that the First Respondent was wrong in its legal 

assessment does not mean that it was not ending the contract by 

its words and conduct. 

 

154. In [her] email of 8 November 2019 at 14:11 Ms Knight made it 

clear to the Claimant that as far as the First Respondent was 

concerned the matter was closed and he was no longer in the 

First Respondent’s employment. 

 

155. The First Respondent informed the Second Respondent that the 

Claimant was their employee as from 9 November 2019, and 

refused to accept the Claimant’s sick pay requests, forwarding 

those to the Second Respondent, thus further evincing its 

position of treating the Claimant’s employment with it as at an 

end. 

 

156. The fact that the Second Respondent mistakenly thought that 

the Claimant had transferred to it and made several attempts to 

engage with him, and for a period of time treated him as its 

employee, in my judgment, is irrelevant. By that time, the 

Claimant’s contract had been terminated by the First 

Respondent, and therefore it did not transfer to the Second 

Respondent, and there was nothing for the Second Respondent 

to terminate as it purported to do on 22 November 2019 and 

again on 3 February 2020. 

 

157. Finally, it might appear that after all that “mental gymnastics”, 

I have arrived at the same result as it would have been if the 

Claimant’s extant objection had been taken as him treating the 

contract as having been terminated under Regulation 4(9) (see 

paragraph 131.a above). In my view, there is a difference, not 

least in relation to remedies, in particular the application of 

Regulation 4(10). However, these issues are yet to be explored 

in these proceedings, and at this stage I make no judgment on 

them.’ 

 

8. For the sake of completeness, though the finding itself is not the subject of this 

appeal or cross-appeal, the Tribunal further concluded that the First Respondent 

had not acted in repudiatory breach of the Claimant’s contract of employment, 

and that, in any event, the Claimant had not resigned in relation to the breach 

which he alleged. 
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The grounds of appeal and cross-appeal 

 

9. The First Respondent appeals on the grounds that the combined effect of 

Regulations 4(7) and 4(8) of the 2006 Regulations had been to terminate the 

Claimant’s employment, by reason of his objection to the transfer, without such 

termination being deemed a dismissal by the First Respondent, and that 

regulations 4(9) and (11) require that the employee treat the contract as having 

been terminated and could not apply in this case, as the Claimant had not 

exercised his rights thereunder. Accordingly, it is said, the Claimant’s 

employment and related liabilities transferred to the Second Respondent under 

regulation 4(1) of the 2006 Regulations and the Tribunal had erred in law in 

finding that an employee may object to a transfer whilst insisting that his 

employment by the transferor continue thereafter.  

 

10. The Claimant cross-appeals on the basis that the Tribunal had erred in its 

conclusion as to the way in which his employment had come to an end, 

contending that, on a proper analysis, he had treated the contract as having been 

terminated by the First Respondent by reason of redundancy, and that regulation 

4(9) of the 2006 Regulations did not require that an employee resign. 

 

The parties’ submissions 

The First Respondent 

11. The First Respondent submits that the starting point, under regulation 4(1) of 

the 2006 Regulations, is that employment and related liabilities automatically 

transfer, unless an objection is raised under regulation 4(7). By regulation 4(8), 

where an objection is raised, the employee is not to be treated, for any purpose, 

as having been dismissed by the transferor, subject to regulation 4(9), 

whereunder, if there is an objection, and the employee exercises a right to treat 

the employment as having terminated by reason of a substantial change in 

working conditions, he is treated as having been dismissed by the employer. It 

is said that, as with a claim of constructive unfair dismissal, an employee must 

treat the employment as at an end if s/he wishes to exercise the right conferred 

by regulation 4(9); s/he cannot seek to maintain the employment with the 

transferor. If that right is not exercised, regulation 4(8) applies. The First 

Respondent contends it to be significant that, at the hearing, the Claimant had 

asserted (as the Tribunal found) that his employment had terminated on the day 

prior to the relevant transfer and that the contemporaneous correspondence had 

shown that he had been seeking sick-pay in relation to employment continuing 

beyond the date of the relevant transfer. It is submitted that the Tribunal’s 
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express finding of fact to the effect that the Claimant had not resigned means 

that regulations 4(9) and (11) could not apply. Accordingly, it is said, his 

employment and all related liabilities had transferred to the Second Respondent 

under regulation 4(1) of the 2006 Regulations. As to the cross-appeal, the 

Tribunal’s finding as to termination could not be said to have been perverse. 

The Claimant had led no direct evidence to the contrary in his witness statement 

before the Tribunal. It had been said, on his behalf, that the only ground relied 

upon for a claim of constructive unfair dismissal had been the change in his 

place of work and that that alleged repudiatory breach had been accepted as 

terminating his contract by e-mail dated 8 November 2019, sent at 15.24. That 

contention had been rejected by the Tribunal which (at [170]) had held that, 

‘That email says quite the opposite: “I have not resigned ... I will not resign”.’ 

The Claimant had simply been seeking a redundancy payment to which he had 

not been entitled. 

 

The Claimant 

12. In reply to the appeal, the Claimant submits that the 2006 Regulations were 

made under the powers conferred by section 2(2) of the European Communities 

Act 1972, implementing Council Directive 2001/23/EC (the Acquired Rights 

Directive (No 2001/23)), on the approximation of the laws of the Member States 

relating to the safeguarding of employees' rights in the event of transfers of 

undertakings or businesses (explanatory memorandum para 2.1) — ‘the ARD’. 

Article 4(2) of the ARD provided that, 'if the contract of employment or the 

employment relationship is terminated because the transfer involves a 

substantial change in working conditions to the detriment of the employee, the 

employer shall be regarded as having been responsible for termination of the 

contract of employment or of the employment relationship'. The finding that 

regulation 4(9) of the 2006 Regulations had been engaged on the facts of this 

case had not been the subject of appeal. The Tribunal had been right to conclude 

that, where an employee has gained the protection of regulation 4(9), because 

the transfer would involve a material detriment to his or her working conditions, 

if s/he does not elect to terminate the contract s/he does not revert to the position 

set out in regulation 4(8) i.e. that the contract is terminated in any event. Had 

that been Parliament’s intention, express provision would have been made 

within regulation 4. The use of the word ‘may’, in regulation 4(9), indicated that 

there was no need for an employee to treat the contract as having been 

terminated in order that s/he be deemed to have been dismissed by the employer. 

The First Respondent’s interpretation of regulation 4 fell outwith the purpose of 

the legislation and the ARD (being to safeguard employee rights) and would 
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render the word ‘may’ meaningless, as the contract would terminate where an 

objection to transfer had been raised, with the only live issue being whether 

termination would be by way of dismissal (per regulation 4(9)) or by operation 

of law (per regulation 4(8)). The employer should bear the risk that regulation 

4(9) does not apply, rather than the employee having to elect and run the risk of 

a later finding that the transfer had not involved a substantial change in working 

conditions to his or her material detriment. An employee has no right to insist 

upon continued employment by the transferor and it would be open to the 

transferor to dismiss, albeit that dismissal could give rise to legal liability. Thus, 

the Tribunal  had not erred in its conclusion that it is open to an employee to 

object to a transfer and then to continue in the transferor’s employment.  

 

13. As to the cross-appeal, the Claimant submits that the wording of regulation 4(9) 

imposes no requirement that the employee do anything specific to treat the 

contract as having been terminated. The Tribunal had been wrong to conclude 

that, as the Claimant had been ‘clear in his words and his acts that he did not 

wish the contract to end’, he had not treated it as having been terminated. The 

language of regulation 4(9) did not require that an employee communicate his 

election to his employer, nor that he take any specific action in order to be 

deemed to have treated his contract as having come to an end. Nevertheless, on 

the facts of this  case, it was clear that the Claimant had treated his contract as 

having terminated. Throughout the period running up to the transfer, he had 

expressed a desire to be made redundant and to be paid redundancy pay; he had 

not returned to work following the transfer — albeit that he had submitted 

sickness certificates to the First Respondent, covering a period of some weeks 

following the transfer, that had come to an end on 1 December 2019, at which 

stage it had been clear that he had considered his contract to have been 

terminated. The Tribunal’s finding to the contrary had been plainly wrong and 

at odds with its earlier conclusions (at [138] and [139]) that: (1) it could not be 

right that the very same objection which had brought the employee within scope 

of regulation 4(9) could then operate to deprive him of the protection afforded 

by that regulation, because he had chosen not to treat his contract as having been 

terminated, when the regulation specifically gave the employee that choice, but 

(2) that conclusion did not mean that the employee completely lost the right 

later to rely upon such substantial change when treating the contract as having 

been terminated, with such termination still being regarded as a dismissal under 

regulation 4(9). 
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The Second Respondent 

14. The Second Respondent submits that, irrespective of the outcome of the appeal 

and cross-appeal, by virtue of the Claimant’s objection to his transfer within the 

meaning of regulation 4(7) neither his contract of employment nor the rights, 

powers, duties and liabilities under, or in connection with, it, transferred or were 

capable of transfer to the Second Respondent. In fact, however, the Tribunal 

had found that the Claimant had been dismissed by the First Respondent on the 

day before the relevant transfer had taken place, a finding which had not been 

appealed, albeit that the First Respondent had invited the EAT to substitute its 

own conclusion that the Claimant had not been dismissed. The Tribunal’s 

finding that the Claimant had objected to the transfer, and conclusions in 

connection with the alleged substantial change in working conditions to his 

material detriment, were not the subject of appeal. The only finding under 

appeal was its conclusion that the Claimant’s employment with the First 

Respondent would continue post-transfer, until he was either dismissed by the 

transferor, or himself elected to treat the contract as having been terminated. By 

his cross-appeal, the Claimant had contended that the Tribunal had been wrong 

to have concluded that he had not made such an election. 

 

15. The Second Respondent does not resist the First Respondent’s position as to the 

requirements imposed by regulations 4(9) and 4(11) of the 2006 Regulations, 

but submits that, but for the Tribunal’s finding that the Claimant’s employment 

had been terminated on 8 November 2019, the Claimant’s objection to the 

transfer would have operated to have terminated his employment, without such 

termination having been deemed a dismissal, subject to regulations 4(9) and 

4(11) of TUPE. The finding of a dismissal on 8 November 2019 meant that 

regulation 4(8) had not been engaged. It is further submitted that, in the event 

that the Claimant had treated his contract as having been terminated, and had 

not been dismissed on 8 November 2019 (in each case, contrary to the 

Tribunal’s finding), he would have been treated ‘for any purpose as having been 

dismissed by the employer’, being the First Respondent, against which any claim 

must be asserted; it could not be asserted against the Second Respondent 

transferee (see University of Oxford v Humphreys [2000] ICR 405, CA [39]).  

 

16. The Second Respondent contends that, in the absence of the Claimant’s exercise 

of the rights conferred by regulations 4(9) and 4(11) of the 2006 Regulations, 

and of his dismissal on 8 November 2019, regulation 4(7) precluded both his 

contract and any liabilities connected with it from transferring to the Second 

Respondent — an employee who objects to the transfer but who is found not to 
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have exercised his rights under regulations 4(9) and 4(11) is subject to 

regulation 4(8) and is not to be treated for any purpose as having been dismissed 

by the transferor. The Second Respondent does not resist the First Respondent’s 

contention that the Tribunal had erred in its conclusion that an employee may 

object to a transfer but insist on the continuation of his employment with the 

transferor, submitting that the natural meaning of the word ‘may’, in regulation 

4(9), is that an employee who is subject to a relevant transfer which would 

involve a substantial change in working conditions to his material detriment has 

the option to treat his employment as having terminated. Equally, he may choose 

to treat it as not having terminated (as did the Claimant in this case). In that 

latter event, an objection within the meaning of regulation 4(7) would engage 

regulation 4(8). In the absence of an objection, the employee’s employment (and 

connected rights and liabilities etc) would transfer to the transferee irrespective 

of whether the transfer involved such a change. 

 

17. The Second Respondent advances no positive case on the cross-appeal, 

submitting that, irrespective of whether the latter succeeds, it (the Second 

Respondent) could not be liable for any claim arising. 

 

 

Discussion and conclusions 

 

18. It is convenient to begin with the first part of the cross-appeal, which challenges 

the Tribunal’s findings of fact. Such a challenge could succeed only on the basis 

of perversity, the high hurdle for which is long-established. We consider that 

the Claimant cannot surmount it. The Tribunal’s conclusions, at [128], were 

amply justified by the facts to which it referred, which meet each of the 

arguments advanced by the Claimant in his cross-appeal.  His attempts to 

negotiate a redundancy payment do not themselves establish the position for 

which he contends; his submission of sickness certificates and requests for sick 

pay run contrary to it, as does his e-mail of 8 November 2019, in which he stated 

that he had not resigned, and did not wish to do so. As the Tribunal later 

observed [170], it was that e-mail on which counsel representing him had relied 

as having constituted acceptance of an alleged repudiatory breach of contract by 

the First Respondent, notwithstanding the fact that, thereafter, the Claimant had 

continued to submit sickness certificates to the First Respondent, until 1 

December 2019. The fact that no certificates had been submitted after that date 

cannot, without more, demonstrate that he had treated his contract as having 

been terminated. Indeed, it takes as its premise that which is not established, 

namely that he had remained unfit for work at that stage. But, in any event, in 
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particular in light of the Claimant’s unequivocal earlier correspondence, and the 

absence of any positive evidence from him before the Tribunal to the effect of 

the case now advanced, it does not serve to demonstrate that the Tribunal’s 

conclusions were perverse. We reject the Claimant’s contention to the contrary. 

 

19. We shall address the proper construction and effect of regulation 4(9) of the 

2006 Regulations when addressing the appeal, below. 

 

Regulation 4 of the 2006 Regulations 

 

20. Regulation 4(1) of the 2006 Regulations sets out the position which obtains 

except where objection is made under regulation 4(7), absent which the contract 

has effect after the transfer as if originally made between the relevant employee 

and the transferee. In this case, it is common ground that the Claimant had 

objected to becoming employed by the transferee under regulation 4(7). It is 

also common ground that his objection had engaged regulation 4(8), ‘subject to 

regulations 4(9) and (11)’. It is the meaning of the italicised wording on which 

the effect of regulation 4(8) turns. 

 

Regulation 4(9) 

 

21. The Tribunal found that the relevant transfer would involve a substantial change 

in working conditions to the Claimant’s material detriment, from which finding, 

as we have noted, there is no appeal. Thus, regulation 4(9) entitled, but did not 

oblige, the Claimant to treat the contract of employment as having been 

terminated. The Tribunal found as a fact that he had not exercised that right, a 

finding which the Claimant has not succeeded in overturning (see above). The 

primary question arising on the facts as found (be they unchallenged or 

unimpeachable) is whether an employee who objects to becoming employed by 

the transferee, but who does not treat his contract as having been terminated 

when entitled to do so in accordance with regulation 4(9), is nevertheless to be 

treated as having been dismissed by ‘the employer’. A subsidiary question arises 

as to whether the Tribunal’s finding to the effect that the Claimant had been 

dismissed by the First Respondent on the day preceding the relevant transfer 

[153] renders that primary question academic in this case. 

 

22. We pause at this stage to observe that, in the circumstances for which it 

provides, it is open to an employee to elect to treat the contract of employment 

as having terminated in accordance with regulation 4(9) without first having 

objected to becoming employed by the transferee under regulation 4(7). Under 
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the latter regulation, as its plain wording makes clear, an objection would 

preclude the transfer of his contract of employment etc, such that, were it to be 

a necessary pre-requisite to the exercise of an employee’s right under regulation 

4(9), ‘the employer’ in that latter regulation could only ever refer to the 

transferor. Yet the draftsman’s use of the term ‘employer’ indicates that, in the 

circumstances to which regulation 4(9) relates, the entity which is deemed to 

have dismissed the employee may be the transferor or the transferee, according 

to whether the effective date of termination pre- or post-dates the relevant 

transfer. That is consistent with the dicta of Potter LJ in Humphreys [30] (a 

case to which we shall return in due course), when considering the proper 

construction of Article 4(2) of the Acquired Rights Directive (77/187/EEC) of 

14 February 19771, which the 1981 TUPE Regulations (‘the 1981 Regulations’) 

had been made to implement:  

 

‘…In my view the phrase "employer" is there deliberately 

introduced so as to comprehend the transferor and/or 

transferee as potentially subject to suit in respect of the 

termination/constructive dismissal, according to the time at 

which, and the circumstances in which, the employee exercises 

his right to terminate.’   

 

Thus, where it becomes apparent, in advance of a relevant transfer, that the latter 

‘would involve’ a substantial change in working conditions to the material 

detriment of a person whose contract of employment would be transferred, 

regulation 4(9) entitles that person to treat the contract as having been 

terminated at that stage and provides that he shall be treated for any purpose as 

having been dismissed by the transferor. Where that state of affairs is apparent 

or arises following transfer, the affected employee may adopt the same course 

at that stage, and, in that event, would be treated for any purpose as having been 

dismissed by the transferee. In our judgement, an employee who does not object 

to the transfer under regulation 4(7), and who does not exercise his right to treat 

the contract of employment as having been terminated under regulation 4(9), is 

not to be treated ‘for any purpose as having been dismissed by the employer’. 

 
1Article 4(2) of the 1977 ARD provided: ‘If the contract of employment or the employment relationship 

is terminated because the transfer within the meaning of Article 1(1) involves a substantial change in 

working conditions to the detriment of the employee, the employer shall be regarded as having been 

responsible for the termination of the contract of employment or of the employment relationship.’ The 

present iteration, in EU Acquired Rights Directive (No. 2001/23) is materially identical, but the wording 

of regulation 4(9) of TUPE 2006 differs from that of regulation 5(5) of the 1981 regulations (as amended). 

The latter had, in effect, incorporated the right now enshrined in Regulation 4(11), whereas the 2006 

Regulations separate the provision dealing with substantial changes to working conditions from the 

employee’s right ‘arising apart from the Regulations’ to resign and claim constructive dismissal. 
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To construe regulation 4(9) in any other way would be nonsensical, in requiring 

that an employee who had decided not to object to the transfer and not to treat 

the contract as having been terminated would, nevertheless, be treated as having 

been dismissed by the employer. That is consistent with the right preserved by 

regulation 4(11), whereby an employee is entitled to resign in response to a 

repudiatory breach of contract by his employer (and, in that event, would be 

treated as having been dismissed), but is not obliged to do so.  

 

23. The nature of the protection which an employee enjoys under regulation 4(9) 

(absent objection under regulation 4(7)) lies in the choice which he is afforded 

as to whether to treat the contract as having been terminated, and in 

circumstances potentially far more extensive than those which would constitute 

a repudiatory breach of contract, with the consequence that he is treated as 

having been dismissed. That that is the nature of the protection conferred is clear 

from the judgment of Roch LJ at 432H-433D, in Humphreys (with emphasis 

added), when considering the 1981 Regulations, as amended, and the Directive 

which they had been made to implement: 

 

‘There are two questions. First, where a transfer of an 

undertaking will involve a substantial and detrimental 

change in an employee's terms and conditions of 

employment can that employee treat his contract of 

employment as terminated by the employer and seek 

compensation? Second, if the answer to the first question is 

“Yes,” against whom is the employee to obtain his remedy: 

is it the transferor of the undertaking or the transferee? 

 

The starting point for seeking answers to these questions is 

Council Directive (77/187/E.E.C.). The purpose of that 

Directive is to protect the employee when his employer 

transfers the employer's business to another. The protection 

has to be that if the terms of engagement with the transferee 

will be significantly different from those which obtained 

with the transferor and the differences will be detrimental 

to the employee then the employee is to have the option of 

treating his employment as terminated and obtaining 

compensation. That, it seems to me, is the interpretation the 

Court of Justice has given to article 4(2) of the Directive in 

its decision in Merckx v. Ford Motors Co. (Belgium) S.A. 

(Case C-171/94) [1997] I.C.R. 352. Article 4(2) of Directive 

77/187 provides: 

 

“If the contract of employment or the 

employment relationship is terminated because 

the transfer within the meaning of article 1(1) 
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involves a substantial change in working 

conditions to the detriment of the employee, the 

employer shall be regarded as having been 

responsible for the termination of the contract of 

employment or of the employment relationship.” 

 

…’ 

 

24. There is nothing inherently contrary to the purpose of the 2006 Regulations, or 

otherwise objectionable, in an outcome which differs according to the choice 

which the employee makes. The fact that an employee who resigns under 

regulation 4(9) bears the risk that a tribunal may subsequently consider the 

relevant change in working conditions not to have been substantial and/or to his 

material detriment) is unobjectionable. First, it is an inevitable product of the 

fact that the election is his to make. Secondly, the same objection might be 

raised in relation to an employee who resigns in response to conduct which he 

considers to constitute a repudiatory breach of contract, which view a court or 

tribunal might later reject. 

 

25. That leaves open whether an employee must expressly communicate an election 

to treat the contract as having been terminated, under regulation 4(9), and, if so, 

at what stage.  As we have noted, in circumstances in which regulation 4(9) is 

engaged, and depending upon the facts, the employee may elect to treat the 

contract of employment as having been terminated either before or after the 

transfer. In either event, in our judgement, and consistent with the position for 

an employee who resigns in response to a repudiatory breach of contract, any 

such election must be communicated by some unequivocal and unambiguous 

overt act, which is inconsistent with the subsistence of the contract. In many, if 

not most, cases, that will take the form of an express statement by the employee 

to the effect that he is treating the contract of employment as having been 

terminated, but it need not invariably take that form. It will be a question of fact 

as to whether the statement or other act on which the employee relies 

unequivocally and unambiguously communicated his election, and, depending 

upon the point at which it is communicated, it will be a mixed question of fact 

and law as to whether he has, by then, affirmed the contract. 

 

The effect of an objection under regulation 4(7) 

 

26. The above analysis considers the effect of regulation 4(9) in the absence of any 

objection under regulation 4(7) of the 2006 Regulations. What, then, is the 
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position for an employee who objects to becoming employed by the transferee 

under regulation 4(7) and who would be entitled to treat his contract as having 

been terminated under regulation 4(9) but who chooses not to exercise that 

right?  

 

27. The Tribunal considered there to be four possible answers to that question 

([131]). For the reasons which it gave (at [136]), we agree that the first such 

answer is incorrect; an employee’s objection to the transfer cannot itself operate 

to mean that he has treated the contract as having been terminated under 

regulation 4(9), where that regulation affords him a choice as to whether to do 

so in the circumstances for which it provides. Like the Tribunal, we also reject 

the third possible answer; to conclude otherwise is to ignore the plain and 

unequivocal meaning of regulation 4(7), which provides that regulation 4(1) 

shall not operate to transfer the contract etc. of an employee who informs the 

transferor or transferee that he objects to becoming employed by the latter.  

 

28. We differ, however, from the Tribunal’s conclusions in relation to the remaining 

possibilities which it identified, considering neither to be correct as a matter of 

law and that the correct answer to the primary question is that an employee’s 

objection to becoming employed by the transferee stands, and that, 

notwithstanding his election not to terminate the contract under regulation 4(9), 

the relevant transfer operates to terminate his contract of employment with the 

transferor, which is to be treated as having dismissed him. We so conclude for 

the reasons which follow. 

 

29. Regulation 4(8) provides for the consequences of an employee’s objection to 

becoming employed by the transferee. It is expressly subject to regulations 4(9) 

and (11). That is to say that, where the position set out in those regulations 

obtains, it qualifies the position for which regulation 4(8) would otherwise 

provide. The structure of regulation 4 makes clear that an employee’s objection 

to becoming employed by the transferee operates, first, to preclude a transfer of 

the contract of employment etc, and, then, to terminate the contract of 

employment one way or another, leaving simply the question of whether or not 

the employee is deemed to have been dismissed at all, and, if so, by which entity. 

It does not contemplate continued employment by the transferor following the 

relevant transfer of the organised grouping of resources or employees to which 

the affected employee is assigned. As explained by Moore-Bick J at p432F of 

Humphreys:  
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‘…the transfer of an undertaking operates to discharge the 

contract of employment both under the Regulations and at 

common law. …’ 

 

Regulation 4(8) is ‘subject to paragraphs (9) and (11)’ in so far as an employee 

who falls within either such paragraph may elect to treat the contract as having 

been terminated, with the result that he is treated as having been dismissed by 

his employer. In our judgement, it is also subject to those paragraphs in so far 

as the consequences of his objection under regulation 4(7) are concerned, for 

reasons which emerge from a careful consideration of Humphreys. 

 

Humphreys 

30. In Humphreys, the claimant had been employed by the defendant university to 

set, mark and moderate examinations for its Delegacy of Local Examinations. 

The university indicated its fixed intention to transfer his contract of 

employment upon a transfer of the work of the Delegacy to an examining board. 

In advance of that transfer, Mr Humphreys notified the university of his 

objection to becoming an employee of the board, under regulation 5(4A) of the 

1981 TUPE Regulations, as amended. When the transfer occurred, he brought 

a claim against the university, asserting that the transfer constituted a wrongful 

dismissal. On the university’s application to strike out that claim, the judge 

rejected its contention that, under regulations 5(1) and (2), liability for any 

breach of contract had transferred to the board, granting leave to the claimant to 

join the board to proceedings. The university appealed, conceding, for the 

purposes of that appeal, that the transfer would have involved a substantial and 

detrimental change to Mr Humphreys’ working conditions. The Court of Appeal 

held that: (1) the 1981 Regulations had to be construed so as to give effect to 

the Acquired Rights Directive (77/187/EEC) of 14 February 1977, to preserve 

an employee's rights on a transfer by enabling him to enjoy the same terms and 

conditions of employment as he had formerly enjoyed; (2) so construed, an 

objection by an employee, under regulation 5(4A), to becoming an employee of 

a transferee on the ground that the transfer would involve a substantial and 

detrimental change in his terms and conditions of employment for the purposes 

of regulation 5(5) prevented the statutory novation of his contract of 

employment for which regulation 5(1) provided from taking place on transfer; 

and (3) in those circumstances, regulation 5(5) preserved the objecting 

employee's right at common law to terminate his contract in respect of 

detrimental change in his working conditions and to sue and seek compensation 

for wrongful dismissal from the transferor. Potter LJ expressed that last 

conclusion in the following way [39]: 
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‘…it is clear that to the extent that the common law right of 

the employee to terminate and sue for constructive dismissal 

is preserved by paragraph (5), it is a right which exists and 

must be asserted against the transferor employer. The 

reason is twofold. First, it is the nature of the common law 

right and remedy that both exist in respect of the employer 

who wrongly terminates the employee's contract of 

employment and cannot be asserted against a proposed 

transferee. Second, it is because the introductory wording of 

paragraph (4A) excludes the statutory novation under 

paragraph (1) and the comprehensive transfer of rights and 

obligations under paragraph (2); thus the remedy against 

the transferor employer is not transferred.’ 

 

31. At the relevant time, regulation 5 of the 1981 Regulations had provided, in 

material part:  

 

‘(1) Except where objection is made under paragraph (4A) 

below, a relevant transfer shall not operate so as to terminate the 

contract of employment of any person employed by the 

transferor in the undertaking or part transferred but any such 

contract which would otherwise have been terminated by the 

transfer shall have effect after the transfer as if originally made 

between the person so employed and the transferee.  

 

(2) Without prejudice to paragraph (1) above, but subject to 

paragraph (4A) below, on the completion of a relevant transfer 

—  

 

(a) all the transferor's rights, powers, duties and liabilities 

under or in connection with any such contract shall be 

transferred by virtue of this regulation to the transferee; and 

 

(b) anything done before the transfer is completed by or in 

relation to the transferor in respect of that contract or a 

person employed in that undertaking or part shall be 

deemed to have been done by or in relation to the transferee. 

 

(3) Any reference in paragraph (1) or (2) above to a person 

employed in an undertaking or part of one transferred by a 

relevant transfer is a reference to a person so employed 

immediately before the transfer… 

 

(4A) Paragraphs (1) and (2) above shall not operate to transfer 

his contract of employment and the rights, powers, duties and 

liabilities under or in connection with it if the employee informs 

the transferor or the transferee that he objects to becoming 

employed by the transferee. 
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(4B) Where an employee so objects the transfer of the 

undertaking or part in which he is employed shall operate so as 

to terminate his contract of employment with the transferor but 

he shall not be treated, for any purpose, as having been 

dismissed by the transferor. 

 

(5) Paragraphs (1) and (4A) above are without prejudice to any 

right of an employee arising apart from these Regulations to 

terminate his contract of employment without notice if a 

substantial change is made in his working conditions to his 

detriment; but no such right shall arise by reason only that, under 

that paragraph, the identity of his employer changes unless the 

employee shows that, in all the circumstances, the change is a 

significant change and is to his detriment.’ 

 

32. It will be apparent that regulation 5(5) of the 1981 Regulations materially 

differed from regulation 4(9) of the 2006 Regulations — albeit using the 

language of substantial change to an employee’s material detriment, it referred 

to any right arising apart from these Regulations and, in effect, therefore, 

referred to an employee’s common law right to resign and claim constructive 

dismissal, a right now preserved by regulation 4(11) of the 2006 Regulations. 

By contrast, regulation 4(9) of the 2006 Regulations created a separate right 

which had no free-standing basis in common law. 

 

33. Nevertheless, the genesis of regulation 5 of the 1981 Regulations, to be found 

in the judgments of the European Court, as analysed in Humphreys, is 

instructive for current purposes: 

 

a. At page 424A-G, Moore-Bick J (as he then was) summarised Katsikas v. 

Konstantinidis (Cases C-132,138 and 139/91) [1992] ECR I-6577 in which 

the Court of Justice had held that an employee had the right to object to a 

transfer, notwithstanding the absence from the Directive of any provision 

therefor, and that, were he to exercise that right, the transfer would not 

result in his becoming employed by the transferee. Moore-Bick J cited 

paragraphs 30 to 36 of Katsikas, including the following dicta: 

 

‘35. It follows that, in the event of the employee 

deciding of his own accord not to continue with the 

contract of employment or employment relationship 

with the transferee, the Directive does not require the 

member states to provide that the contract or 

relationship is to be maintained with the transferor. In 

such a case, it is for the member states to determine 
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what the fate of the contract of employment or 

employment relationship should be. 

  

36. The member states may, in particular, provide that 

in such a case the contract of employment or 

employment relationship must be regarded as 

terminated either by the employee or by the employer. 

They may also provide that the contract or 

relationship should be maintained with the 

transferor.’ 

 

b. Moore-Bick J observed that, shortly after the judgment in Katsikas, the 1981 

Regulations had been amended to take account of that decision, to include 

within regulation 5 paragraphs (4A) and (4B) and to make certain 

consequential amendments. At page 425F-G, he noted: 

 

‘The language in which paragraphs (4A) and (4B) are 

cast indicates that when introducing these 

amendments Parliament intended to take advantage of 

the freedom allowed to member states by the court in 

the Katsikas case to regard the contract of any 

employee who objected to its being transferred to the 

transferee as having been terminated by the employee 

himself. The consequence of that in the ordinary way 

would be that he would be regarded as having resigned 

from his employment rather than as having been 

dismissed by his employer. In those circumstances the 

inclusion of paragraph (4B) makes perfectly good 

sense.’ 

 

c. Moore-Bick J further noted (at pages 425H - 426A) that, as far as could be 

discerned from the report in Katsikas, the employees’ objection to working 

for the transferee business had been a personal one and that there had been 

nothing to suggest that it had been based upon an expectation that the 

transfer would produce any substantial detrimental change to their working 

conditions, or any other significant disadvantage to them. In Merckx v. Ford 

Motors Co. (Belgium) S.A. (Case C-171194)[1997] I.C.R. 352, that 

additional factor had been present. Moore-Bick J then cited paragraphs 36 

to 39 of the Court of Justice’s judgment in that case:  

 

‘36. The plaintiffs claimed, moreover, that in the case 

in point [the transferee] refused to guarantee to 

maintain their level of remuneration, which was 

calculated by reference, in particular, to the turnover 

achieved.  
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37. In the light of that submission, it should be noted 

that article 4(2) provides that, if the contract of 

employment or employment relationship is terminated 

because the transfer within the meaning of article 1(1) 

involves a substantial change in working conditions to 

the detriment of the employee, the employer is to be 

regarded as having been responsible for the 

termination.  

 

38. A change in the level of remuneration awarded to 

an employee is a substantial change in working 

conditions within the meaning of that provision, even 

where the remuneration depends in particular on the 

turnover achieved. Where the contract of employment 

or the employment relationship is terminated because 

the transfer involves such a change, the employer must 

be regarded as having been responsible for the 

termination.  

 

39. Consequently, the answer to the second part of the 

question as reformulated must be that article 3(1) of 

Directive (77/187/E.E.C.) does not preclude an 

employee employed by the transferor at the date of the 

transfer of an undertaking from objecting to the 

transfer to the transferee of the contract of 

employment or the employment relationship. In such 

a case, it is for the member states to determine what 

the fate of the contract of employment or employment 

relationship with the transferor should be. However, 

where the contract of employment or employment 

relationship is terminated on account of a change in 

the level of remuneration awarded to the employee, 

article 4(2) of the Directive requires the member states 

to provide that the employer is to be regarded as 

having been responsible for the termination.’ 

 

d. At page 427D-G, he continued: 

‘What, then, is one to make of paragraph 39 of the 

judgment and the last sentence in particular? I do not 

think that it can be read as merely a gratuitous 

reference to article 4(2) because it has been composed 

with the particular facts of the case in mind and it is 

clear from paragraph 15 that the court was seeking to 

formulate and answer questions which would be of 

assistance to the Belgian court. I also think it is clear 

that the paragraph must be read as a whole and that 

the last sentence is intended to be read as a 
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qualification on what immediately precedes it. In other 

words, the court is confirming that an employee has a 

right to object to the transfer of his contract of 

employment and that member states can decide for 

themselves what the consequences for the existing 

contract shall be if he does so. However, it is also 

saying that if the contract is terminated in such 

circumstances because of some adverse change in 

conditions falling within the scope of article 4(2)—in 

that case a change in the level of remuneration—the 

employer must be regarded as having been responsible 

for the termination of the contract. I think the 

reference to "the employer" in that passage must 

mean the transferor because if an effective objection is 

made the employee never becomes employed by the 

transferee. Moreover, it seems to me that both the 

language of Directive 77/187 and the judgment of the 

court contemplate that a remedy will be available to 

the employee under domestic law in such a case.’ 

e. It was against that background which, in Moore-Bick J’s judgement, the 

1981 Regulations, and regulation 5 in particular, fell to be construed. At 

page 429B – 430E, he held: 

‘In the present case the university did not make any 

change in Mr. Humphreys's working conditions. All it 

did was to announce its intention to transfer its 

undertaking to another body which, we are bound to 

assume, would subsequently do so. In my judgment the 

intention of Parliament, in so far as it is to be collected 

simply from the language of the Regulations 

themselves, was to preclude an employee who objected 

to the transfer of his contract of employment from 

pursuing a claim for wrongful dismissal arising out of 

the termination of his contract, at any rate in 

circumstances such as those of the Katsikas case …, 

where the objection is not based on the grounds that 

the transfer would inevitably bring about a change in 

working conditions to his detriment. That is to some 

extent reinforced by the statements made by ministers 

in both Houses during debates on the Trade Union 

Reform and Employment Rights Bill which we allowed 

the board to place before us under the principles laid 

down in Pepper v. Hart [1993] I.C.R. 291. I think it is 

fair to say, however, that when making those 

statements ministers do not seem to have had in mind 

a situation of the kind which subsequently arose in the 

Merckx case … and arises in the present case.  
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It is not possible to confine oneself simply to the 

language of the Regulations, however, since, as I have 

already observed, the task of this court when faced 

with legislation passed to give effect to Council 

Directives is to adopt a purposive approach and so far 

as possible to construe it in such a way as will give 

effect to the Directive as it has been construed by the 

Court of Justice. … It is clear from the decisions in 

Katsikas and Merckx that member states are entitled to 

provide, as regulation 5(4A) does, that where an 

employee objects to the transfer of his contract of 

employment the transfer of the undertaking 

automatically terminates his contract. However I am 

also satisfied in the light of the decision in Merckx that 

article 4(2) of Directive 77/187 is to be understood as 

meaning that, if the transfer of an employee's contract 

of employment would result in a substantial change in 

working conditions to his detriment and he objects to 

the transfer on those grounds, the contract is to be 

regarded as having been terminated because the 

transfer involves a substantial change in working 

conditions to the detriment of the employee. The fact 

that article 4(2) refers to "the employer" rather than 

"the transferee" means that it is capable of referring 

both to the transferee and the transferor as may be 

appropriate and is therefore consistent with that 

approach, and there are other indications to the same 

effect. Article 1(1) of the Directive identifies the type of 

transaction to which the subsequent articles relate; it 

is article 3(1) which contains the operative provisions. 

Accordingly, the expression "because the transfer 

within the meaning of article 1(1) involves a 

substantial change in working conditions" in article 

4(2) must be interpreted as referring to a case where 

the contract is terminated at the instigation of the 

employee because the transfer of his contract would 

lead to a detrimental change in his working conditions.  

Article 4(2) of the Directive is carried into effect by 

regulation 5(5). The first question, therefore, is 

whether paragraph (5) is capable of being construed 

as covering the case where the employee exercises the 

right to treat himself as constructively dismissed 

because the proposed transfer to the new employer 

would necessarily result in a substantial change in 

working conditions to his detriment. As I have already 

said, I think that the language of paragraph (5) is more 

apt to refer to the situation in which a change in 

working conditions has actually been brought about 

than one in which such a change is simply foreseen. 
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However, if the purpose of the Directive is to be 

fulfilled, paragraph (5) must be given a generous 

interpretation and I do not think that it is too difficult 

to construe it as applying to a case of that kind. At 

common law any transfer of the undertaking would 

entitle the employee to treat himself as discharged 

immediately: see Litster v. Forth Dry Dock & 

Engineering Co. Ltd [1989] I.C.R. 341, per Lord Oliver 

of Aylmerton, at pp. 362H—363B and Wilson v. St. 

Helens Borough Council [1998] I.C.R. 1141, per Lord 

Slynn of Hadley, at p. 1152; a fortiori if it is one which 

would adversely affect his working conditions. On the 

assumption, which we are bound to make for the 

purposes of this appeal, that the transfer of the 

undertaking from the university to the board would 

necessarily have that effect, Mr. Humphreys was 

entitled to treat it as discharging his contract with the 

university.’  

f. Having so held, Moore-Bick J went on to hold that Mr Humphreys was 

entitled to pursue a claim for wrongful dismissal and to consider which 

defendant was liable to Mr Humphreys, holding as follows, at pages 431C 

- 432G: 

‘Paragraph (4A) of regulation 5 is quite explicit in its 

terms and indeed the whole concept of the employee's 

right to object to the transfer of his contract of 

employment points to the conclusion that the 

university is the party liable to him. Paragraphs (1) 

and (2) of regulation 5 which provide for the transfer 

of contracts of employment and the rights and 

liabilities under and in connection with them are 

expressly subject to paragraph (4A) which provides in 

terms that they shall not operate to transfer the 

contract of employment or the rights, powers, duties 

or liabilities under or in connection with it in the case 

of an employee who objects to such a transfer. In the 

face of that paragraph it is difficult to see what could 

possibly be transferred to the transferee.  

… 

The purpose of the Directive, as the court emphasised 

in Katsikas and Merckx, is to safeguard the rights of 

employees by making it possible for them to continue 

to work for the new employer on the same conditions 

as those agreed with the transferor, but employees are 

not obliged to take advantage of that protection if they 
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do not wish to. If the employee does not object to the 

transfer of the employment relationship, article 3(1) of 

the Directive automatically results in the transfer to 

the new employer of all rights and liabilities arising 

under the contract, whether the employee likes it or 

not: see Katsikas …, paras. 22-24. That is consistent 

with the overall scheme of Directive 77/187. If the 

employee does object, however, I can see nothing in the 

Directive itself or in the judgments of the court in 

Katsikas or Merckx to suggest that the rights and 

liabilities under his contract are transferred to the new 

employer even though his employment relationship is 

not. As I have already indicated, I think that would be 

contrary to the scheme of the Directive. It would also 

be inconsistent with the principles which underlie the 

decisions in Katsikas and Merckx inasmuch as it would 

deprive the employee who objected to the transfer of 

his contract of the right to sue his original employer in 

respect of accrued claims. In my judgment the position 

under both the Directive 77/187 and the Regulations of 

1981 is quite clear: if an employee objects to the 

transfer of his contract of employment, the transfer of 

the undertaking will not transfer to the transferee 

either the contract of employment or any of the rights 

or liabilities associated with it all of which remain with 

the transferor. … the transfer of an undertaking 

operates to discharge the contract of employment both 

under the Regulations and at common law, as the 

authorities to which I have already referred 

demonstrate. That being so, the employee who waits 

for the transfer to take effect can rely on his common 

law rights which arise quite apart from the 

Regulations.  

That being so, if Mr. Humphreys has a right to recover 

in respect of the termination of his contract, he is 

entitled to do so against the university, not the board.’ 

g. The dicta of Roch LJ, at pages 433G - 434G are also instructive: 

‘To read article 4(2) of the Directive as meaning no 

more than that in the circumstances set out in that 

article the employer should be considered responsible 

for the termination of a contract of employment or the 

contract relationship without any resulting liability, 

would not, in my judgment, achieve the purpose of the 

Directive, namely to protect the employee. It is of some 

assistance that the Directive in the French language 

provides that in the circumstances contemplated in 

article 4(2) the ending of the contract of employment 
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or the relationship of employment is to be considered 

as having been brought about by the act of the 

employer. The word "responsibility" does not appear. 

The answer to the first question is in dispute because 

it is arguable that regulation 5(5) of the Transfer of 

Undertakings (Protection of Employment) 

Regulations 1981 is subordinate to regulation 5(4B). 

That argument is based on the fact that regulation 5(5) 

does not refer expressly to paragraph (4B) of the 

regulation. Regulation 5(5) reads:  

"Paragraphs (1) and (4A) above are without 

prejudice to any right of an employee arising 

apart from these Regulations to terminate 

his contract of employment without notice if 

a substantial change is made in his working 

conditions to his detriment; but no such 

right shall arise by reason only that, under 

that paragraph, the identity of his employer 

changes unless the employee shows that, in 

all the circumstances, the change is a 

significant change and is to his detriment."  

 It is convenient also to set out the terms of regulation 

5(4A) and (4B):  

"(4A) Paragraphs (1) and (2) above shall 

not operate to transfer his contract of 

employment and the rights, powers, duties 

and liabilities under or in connection with 

it if the employee informs the transferor or 

the transferee that he objects to becoming 

employed by the transferee. (4B) Where an 

employee so objects the transfer of the 

undertaking or part in which he is 

employed shall operate so as to terminate 

his contract of employment with the 

transferor but he shall 

not be treated, for any purpose, as having 

been dismissed by the transferor."  

The question is whether paragraph (5) has to be read 

as being subject to paragraph (4B) or whether 

paragraph (4B) is without prejudice to any right of an 

employee arising apart from these Regulations. In my 

opinion the answer is that paragraph (4B) has no 

existence independent of paragraph (4A) as its opening 

words clearly demonstrate. There is only 

one "objection by the employee situation" namely that 

contemplated in paragraph (4A). If that situation 
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arises, it prevents the statutory novation provided for 

in regulation 5(1) occurring. That is why in regulation 

5(1) "paragraph (4A) below" is referred to and 

paragraph (4B) is not. Paragraph (4B) states the 

consequences of a paragraph (4A) objection; but it 

does no more than that. Consequently where 

paragraph (5) provides that paragraphs (1) and (4A) 

above are without prejudice to any right of an 

employee, that was all that it needed to say to convey 

to the reader that paragraph (5) was to override 

paragraph (4B).  

That that is the correct reading … is concluded, in my 

judgment, by the requirement that the Regulations 

must be read in a way which gives effect to the 

Directive as interpreted by the Court of Justice.’  

34. As we have observed, in its current form, Article 4(2) of the ARD is in terms 

materially identical to its predecessor, considered in Humphreys. Applying the 

ratio of that case to regulation 4 of the 2006 Regulations, if the employee objects 

to the transfer by reason of a substantial change in working conditions to his 

material detriment, the contract is to be regarded as having been terminated for 

that reason and the employee shall be treated as having been dismissed by the 

transferor, against which entity any remedy lies. That is also consistent with the 

European Court’s analysis of the meaning of Article 4(2) of the ARD in Mirja 

Juuri v Fazer Amica Oy (C-396/07), 27 November 2008 [22]:   

 

‘It is clear from the wording of Article 4(2) of Directive 

2001/23 that it establishes a rule that the employer is 

to be regarded as responsible for the termination of a 

contract of employment or employment relationship, 

whichever party is technically responsible for the 

termination. However, that provision does not set out 

the legal consequences of that responsibility. Thus it 

does not impose on the Member States any obligation 

to guarantee employees a particular compensation 

scheme…’ 

 

35. In our judgement, the Tribunal’s conclusion (at [150] of its reasons) that ‘what 

was not legally impossible for the Claimant [was] to continue to be employed by 

the First Respondent on the terms as varied by the “substantial change” until 

his dismissal by the First Respondent or his acceptance of the substantial change 

as terminating the contract’ failed to have regard to the position set out above 
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and to the qualifying wording at the beginning of regulation 4(8) of the 2006 

Regulations. Where the employee objects under regulation 4(7), but does not 

himself invoke his right to treat the contract as terminated under regulation 4(9), 

to construe regulation 4(8) as requiring that he shall not be treated, for any 

purpose, as having been dismissed by the transferor, is to construe it in a way 

which does not give effect to Article 4(2) of the ARD.  It is for that reason, in 

our judgement, that regulation 4(8) is  expressly ‘subject to paragraphs (9) and 

(11)’. That proviso operates to disapply the position for which the second limb 

of regulation 4(8) would otherwise provide, namely that the employee shall not 

be treated for any purpose as having been dismissed by the transferor. That is 

because the employee’s objection under regulation 4(7) operates so as to 

terminate his contract with the transferor in circumstances in which Article 4(2) 

of the ARD requires that the employer be responsible for that termination and 

that there be a remedy under domestic legislation. Thus, neither his contract nor 

his accrued rights thereunder transfer, but he retains, as against the transferor, 

any right to recover in respect of the termination. That construction avoids the 

prospect by which the Tribunal was concerned — that an employee who objects 

to becoming employed by the transferee because the transfer would involve a 

substantial change in working conditions to his material detriment would be left 

without protection.  

 

36. Nevertheless, and as previously noted, that protection arises by virtue of the 

2006 Regulations and not apart from them. It is subject to the remaining 

provisions of those regulations, including regulation 7, which provides for the 

consequences of an employee’s dismissal because of a relevant transfer, a matter 

which, in this case, the Tribunal has yet to consider and which we say no more 

about. 

 

The subsidiary question: is the primary question in this appeal academic? 

 

37. As we have noted, at [153], the Tribunal found that the Claimant had been 

dismissed by the First Respondent on 8 November 2019; the day preceding the 

relevant transfer. The framing of that finding is instructive and repeated below: 
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‘…I find that the Claimant’s employment has ended on 8 

November 2019 by reason of the First Respondent 

dismissing the Claimant by purporting to transfer his 

contract of employment to the Second Respondent despite 

the Claimant’s objection and by informing the Claimant 

that it no longer considered him to be its employee. The First 

Respondent made it clear in its letters of 5, 7 and 8 

November 2019 (see paragraphs 65, 67 and 68 above) that it 

would treat the Claimant’s employment as at an end either 

by reason of his resignation or the TUPE transfer to the 

Second Respondent.’ 

 

38. It is clear from the above paragraph, and from those to which it cross-referred 

(recited in full earlier in this judgment), that the First Respondent had 

communicated — we observe, correctly — that 8 November 2019 would 

constitute the Claimant’s last day in its employment by reason of the transfer. 

Albeit that the correspondence, including that to which paragraphs 70 and 71 of 

the Tribunal’s reasons referred, indicated a difference of understanding as to 

whether the Claimant was intending to resign or transfer, in her letter of 7 

November 2019, Ms Knight had, to the following extent, correctly set out the 

effect in law of the Claimant’s objection absent any election by him under 

regulation 4(9) to treat the contract as having been terminated: ‘Under the TUPE 

Regulations to object to the transfer means that your employment will end on 

the transfer date by reason of your objection...’  Furthermore, the Tribunal’s 

conclusion that the First Respondent had dismissed the Claimant by purporting 

to transfer his contract of employment to the Second Respondent, despite his 

objection, misconstrued the position in law — at the time of the purported 

transfer, regulation 4(8) had already operated to terminate his contract. The 

essence of the Tribunal’s finding is that the First Respondent would treat the 

Claimant’s employment as at an end, either by reason of his resignation or of 

the TUPE transfer (which, we observe, took effect on 9 November 2019) and 

that, accordingly, it had dismissed him. It follows that the primary issue in this 

case is not academic and that our conclusions relating to it are not obiter dicta. 

 

Summary and conclusions 

 

39. For the reasons which we have set out, in our judgement: 

 

a. Where a relevant transfer involves, or would involve, a substantial 

change in working conditions to the material detriment of a person 

whose contract of employment is, or would be, transferred under 
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regulation 4(1) of the 2006 Regulations, regulation 4(9) confers on that 

person the right to treat the contract of employment as having been 

terminated. If he elects to exercise that right, he shall be treated for any 

purpose as having been dismissed by the employer, which, depending 

upon the circumstances, may be the transferor or the transferee. If he 

elects not to exercise that right, he transfers to the employment of the 

transferee, unless he has objected to so doing under regulation 4(7). 

 

b. Where he objects to becoming employed by the transferee under 

regulation 4(7) in circumstances in which regulation 4(9) applies, the 

effect of that objection is to preclude the transfer of his contract, and of 

any of the rights and obligations etc for which regulation 4(2) provides, 

to the transferee. 

 

c. In those circumstances, notwithstanding the employee’s election not to 

terminate the contract under regulation 4(9), regulation 4(8) operates so 

as to terminate the employee’s contract of employment with the 

transferor, by which entity he is treated as having been dismissed, and 

against which any remedy lies. He has no remedy against the transferee. 

 

40. Thus: 

 

a. Whilst disagreeing with the route by which the Tribunal reached its 

conclusion at [152], and accepting no party’s submissions in their 

entirety, we agree that the Claimant’s contract of employment could not 

and did not transfer to the Second Respondent on 9 November 2019.  

 

b. The relevant transfer operated to terminate the Claimant’s employment 

with the First Respondent transferor by reason of his objection, itself 

based upon the substantial change in working conditions to his material 

detriment which that transfer would (and has since been found to) 

involve.  

 

c. As the Tribunal found, albeit for different reasons, the Claimant is to be 

treated as having been dismissed by the First Respondent transferor, 

which is the only entity against which any liability for that dismissal 

could lie. 
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Disposal 

41. In the result, therefore, both the appeal and cross-appeal fail and are dismissed. 

The remaining issues for determination as between the Claimant and the First 

Respondent fall to be considered by the Tribunal in accordance with this 

judgment, and it is likely that both it and those parties will benefit from a prior 

case management hearing at which to consider the appropriate framing of the 

issues which survive. 


