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Heard at Field House on 13 December 2023

DECISION AND REASONS

1. This  is  an appeal  against  the decision of  First-tier  Tribunal  Judge Easterman
dated 13 October 2023.  

2. The  appellant  was  born  on  9  January  1984 and is  a  citizen  of  Nepal.   The
appellant applied on 10 August 2022 to come to the United Kingdom to settle
with  his  father  (a  former  Gurkha  soldier)  and  his  mother.   Judge  Easterman
refused  the  appellant’s  appeal  in  this  case  on  human  rights  grounds.   The
appellant appealed to this Tribunal and permission was granted by the First-tier
Tribunal on the basis that Judge Easterman may have applied the wrong test in
relation to whether the Appellant was a dependent.  

3. At the hearing today both advocates have had the opportunity to discuss the
matter  and  it  is  accepted  by  the  Home Office,  rightly,  that  Judge  Easterman
applied the wrong legal test to this case, in particular at paragraph 42 where
Judge Easterman said:
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“It is very difficult to know whether these sums were actually needed by the
Appellant  for  any  particular  purpose,  or  whether  they  represent  a  true
dependency, given that he was working at the time as we have no details of
his salary or his general earnings or living expenses.  There is the distinction
between  continuing  to  send  some  financial  support,  and  whether  such
support  is  real  or  effective as  opposed to  something additional  that  the
Appellant could use as and when he chose, but which he did not need in
order to support himself”.

The judge was deciding the issue of dependency and applied the more stringent
EEA test rather than the broader non-EEA test to this case.  

4. As a result, and as a result of the acceptance of that error by the Home Office, I
find that there is an error of law in this case.  The appellant is not in a position to
argue the case today and the Home Office accepts that it would expect further
evidence to be provided of the Article 8 issues pending any re-determination.  

5. As a result it is my decision that this case should be remitted to the First-tier
Tribunal for a rehearing.  No findings of Judge Easterman are to be preserved.       

Ben Keith

Deputy Judge of the Upper Tribunal
Immigration and Asylum Chamber

13 December 2023
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