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DECISION AND REASONS

1. The appellantis a citizen of Albania born on 1 September 1988 whose
protection claim was refused by the Secretary of State. She appealed to
the First-tier Tribunal where in addition to pursuing her asylum claim she
maintained that removing her from the UK would be contrary to Article 8
ECHR given that she is married to a British national and has a British
national child with him.

2. The appeal came before First-tier Tribunal Judge Wylie who in a decision

promulgated on 27 March 2017 dismissed the appeal. The judge did not
accept that the appellant was entitled to a grant of asylum or
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humanitarian protection. In respect of the Article 8 ECHR claim the judge
acknowledged that the appellant has a child, who is a British citizen, but
found it would be reasonable to expect the child to leave the UK.

The grounds of appeal challenge both the judge’s approach to the
protection claim and the Article 8 claim. However, permission to appeal
was granted only in respect of the latter where it was argued that the
judge failed to explain why it would be reasonable for a British national
child to leave the UK and failed to consider the Immigration Directorate
Instruction Family Migration Appendix FM section 1.0B (“the IDI”) which
sets out the Home Office Policy in respect of the reasonableness of a
British national children being expected to leave the UK.

Before me, Mr Duffy conceded (a) that the judge made a material error by
failing to reach a decision that was consistent with the IDI; and (b) that in
accordance with the IDI the appellant’s appeal should be allowed on
human rights grounds. Mr Collins advised that the appellant would not
seek to re-open and re-argue the protection claim (as she had previously
intended) on the basis that her appeal was allowed on human rights
grounds as agreed by the respondent.

Notice of Decision

5.

Noting that my decision is in accordance with the agreement of the
parties, | find as follows:-

(a) The decision of the First-tier Tribunal contains a material error of law
and is set aside.

(b) 1 remake the decision by allowing the appellant’s appeal under Article
8 ECHR.

Direction Regarding Anonymity - Rule 14 of the Tribunal Procedure

(Upper Tribunal) Rules 2008

Unless and until a Tribunal or court directs otherwise, the appellant is granted
anonymity. No report of these proceedings shall directly or indirectly identify
her or any member of her family. This direction applies both to the appellant
and to the respondent. Failure to comply with this direction could lead to
contempt of court proceedings.

Signed




