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Ms Julianne Kerr Morrison (instructed by ITN Solicitors) appeared on behalf of the
Appellant.

Ms Lisa Giovannetti KC and Mr Julian Blake (instructed by the Government Legal
Department) appeared on behalf of the Secretary of State

Mr Martin Goudie KC (instructed by Special Advocates’ Support Office) appeared as Special
Advocate

Introduction
1. There are two applications before the Commission in this case. The first is an

application to reinstate this appeal, it having been struck out. By an order dated 29t
October 2020 the Commission ordered the appellant to confirm in writing that she


















21.

22.

23.

November 2022. She was instructed to consider G7’s mental state from the
beginning of 2020, and whether her mental state meant that it was impractical for
her to continue with her appeal. In particular, in her report Dr Komolafe explores
G7’s mental health over the course of time since leaving the UK and departing for
Syria. Dr Komolafe notes her opinion that it is probable that G7 would have
displayed symptoms of Generalised Anxiety Disorder shortly after her arrival in
Turkey and that since that time her symptoms fluctuated, most likely directly as a
result of her living circumstances and ability to access a support network.

Dr Komolafe identifies that G7 described feeling depressed and isolated from
February 2020 when she was living in Kocaeli. Speaking of that period, Dr Komolafe
notes at paragraph 134 of her report:

“It is possible that whilst living in Kocaeli, G7 may have exhibited symptomology that
would meet the diagnostic criteria of major depressive disorder however, this is
difficult to ascertain given the lack of other medical evidence. Notwithstanding this,
G7’s self-report of her mental state is suggestive of a depressed mood, disrupted
sleep, poor appetite, diminished interest in daily activities, and a loss of energy. This
range of symptoms encompasses at least five of the nine symptoms required to
meet the diagnostic criteria for Major Depressive Disorder as specified in the DSM

5 »

Dr Komolafe goes on to note that she could not establish the severity of the
symptoms, but “G7 did report that the symptoms impaired her ability to function
and engage in daily tasks, suggesting at least moderate levels of severity”. Dr
Komolafe noted the possible involvement of G7’s low iron levels and vitamin
deficiency in her symptoms.

The report addresses the relationship between G7’s mental health and her ability to
pursue her appeal in the following paragraphs:

“140. G7 described impaired functioning as a result of her mental and emotional
state at the time of her appeal against the deprivation of her British citizenship.

141. It is likely that her mental health at this time had some bearing on her ability
to engage in the appeal process and stay in communication with her instructed legal
team.

142. G7 has repeatedly expressed throughout the assessment that her withdrawal
from the process was primarily motivated by a sense of fear of prosecution and
being separated from her children.

143. It is probable that G7’s experience of poor mental health could contribute to a
sense of insecurity and instability which could exacerbate a felt sense of fear and
vulnerability for G7. This in turn, could magnify G7’s sense of threat when
considering whether to engage in the proceedings thus increasing the likelihood of
her withdrawal from the appeal process.
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“28. | begin by recording my view that it is on balance desirable that SIAC should
have such a power [to reinstate an appeal]. Hypothetical examples often tend to the
extreme, but is is not impossible that an Appellant might disappear because afflicted
with significant and lasting mental iliness or the consequences of a significant
accident, In such cases, rare as they may be in practice, it would be desirable in the
interests of justice that the Commission should be able to restore an appeal.
However, the fact that such a power would be desirable does not conjure it into
existence.”

By virtue of the Special Immigration Appeals Commission (Procedure)(Amendment)
Rules 2013 an amendment to Rule 40 of the Rules was introduced which enabled the
Commission to reinstate an appeal where it had been struck out on the basis of a
failure to comply with the Rules. According to the Explanatory Memorandum to this
instrument this amendment was to “ensure that no party to a SIAC proceeding can
lose their right to seek redress because of circumstances that are effectively out of
their control.” This provision “reflects a judicial suggestion in R1 v SSHD". As a result
of this amendment Rule 40 reads as follows:

“Failure to comply with directions

40
(1) Where a party of the special advocate fails to comply with a direction, the
Commission may serve on him a notice which states:-
(a) The respect in which he has failed to comply with the direction;
(b) A time limit for complying with the direction; and
(c) That the Commission may-

(i) Proceed to determine the appeal or application for review on the
material available to it if the party or special advocate fails to
comply with the direction within the time specified; or

(i) Strike out the notice of appeal, notice of application for review or the
Secretary of State’s reply, as the case may be.

(3) Where the Commission has struck out a notice of appeal, notice of application for
review or the Secretary of State’s reply under paragraph (1)(c)(ii), it may
subsequently reinstate the notice or reply if it is satisfied that circumstances outside
the control of the appellant or the Secretary of State (as the case may be) made it
impracticable for the appellant or the Secretary of State to comply with the
direction.”

In the course of her submissions on behalf of G7 Ms Kerr Morrison submitted that
the provisions of Rule 40(3) should be approached in a manner similar to the
approach taken to applications in SIAC for an extension of time, namely an
examination of what is fair and just in the circumstances of the case. In support of
this submission Ms Kerr Morrison draws attention to the provisions of CPR 3.9
dealing with relief from sanctions. This provision of the CPR provides as follows:

“Relief from sanctions
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It is submitted on her behalf that it would be just and equitable for an extension of
time to be granted on the basis that at the time she learned of the decision and up
until December 2018 she was in a war zone in Syria. Thereafter she was in a very
precarious situation in Turkey having deleted her family’s contacts from her phone.
It is submitted, therefore, that her evidence supports the justification for the
extension of time given her circumstances.

In response the respondent submits that G7 has not provided, even taking her
evidence at face value, an adequate justification for extending time. Furthermore,
the respondent points out that in addition to other family contact G7 was on her
own evidence in contact with her sister G3 shortly after her arrival in Istanbul who
could have provided further support for her.

We are not satisfied that G7’s evidence provides any adequate basis to justify the
very extensive extension of time which is sought in this case. Notwithstanding the
difficulties of her circumstances in Syria it is clear that prior to her leaving at the end
of 2018 she was in communication with her family and, as the respondent points
out, her appeal could have been commenced and if necessary stayed. The material in
paragraphs 50 and 51 of G72 do not provide any explanation or justification for why
the instruction to her family to commence the appeal could not have been given
earlier than it was. We are not satisfied that G7 has provided the evidence which
would be necessary to show that it is just and equitable in this case for an extension
of time to be granted. Thus, even had we been persuaded that it was appropriate for
the appeal to be reinstated, we would have refused G7’s application for an extension
of time. This decision is supported by conclusions which we have reached in the
CLOSED judgment.

Conclusion

The application to reinstate this appeal is refused and as a result the appeal remains
struck out.



