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This judgment is subject to final editorial corrections approved by the
court and/or redaction pursuant to the publisher’s duty in compliance
with the law, for publication in LawNet and/or the Singapore Law
Reports.

Yuanta Asset Management International Limited and another
v
Telemedia Pacific Group Limited and another and another
appeal

[2018] SGCA(I) 03

Court of Appeal — Civil Appeal Nos 189 of 2016 and 1 of 2017 and
Summons No 58 of 2016

Sundaresh Menon CJ, Andrew Phang Boon Leong JA, Sir Bernard Rix 1J
4 July 2017

20 June 2018 Judgment reserved.
Sir Bernard Rix 1J (delivering the judgment of the court):
Introduction

1 The genesis of this appeal and cross-appeal is a joint venture between
Telemedia Pacific Group Limited (“TPG”) and Yuanta Asset Management
International Limited (“Yuanta”). Under the terms of this joint venture, TPG
was to transfer shares owned by it in Next Generation Satellite Communications
Limited (“NexGen”) to Yuanta for the purpose of using the shares as collateral
for loans to the joint venture company, Asia Energy Management Ltd (“AEM”).
These loans could be advanced by Yuanta or a third party lender. The loans

were to supply the funds for investments by AEM.

2 In the suit below (“the Suit”) before the Singapore International

Commercial Court, TPG and its director, Mr Hady Hartanto (“Mr Hartanto”),
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were the plaintiffs while Yuanta and its sole director, Mr Yeh Mao-
Yuan (“Mr Yeh”), were the defendants. As these are cross-appeals, to avoid
confusion, we shall refer to the parties according to their capacities in the
proceedings below. The parties brought competing claims that monies had been
misapplied and that contractual, tortious and fiduciary breaches had been
committed in the course of various dealings with the NexGen shares and joint

venture monies.

3 The trial judge, Patricia Bergin 1J (“the Judge”), delivered her judgment
on liability on 30 June 2016, finding partially in favour of the plaintiffs on their
claims and dismissing the defendants’ counterclaims in their entirety: see
Telemedia Pacific Group Ltd and another v Yuanta Asset Management
International Ltd and another [2016] 5 SLR 1 (the “Judgment”). The plaintiffs
succeeded in their claims that, without authority, Yuanta had sold the NexGen
shares which TPG had deposited into an account in Yuanta’s name but which
had not been pledged against a loan. The Judge found that by carrying out these
sales, Yuanta had breached the parties’ contract, committed the tort of
conversion, and breached its fiduciary duty of honesty and the fiduciary no-
profit rule. Mr Yeh was found liable for inducing Yuanta’s breach of contract.
Subsequently, the parties made submissions on the appropriate final orders in
respect of quantum, interest and costs: the decision in respect of these issues
may be found in Telemedia Pacific Group Ltd and another v Yuanta Asset
Management International Ltd and another [2017] 3 SLR 47 (the
“Supplemental Judgment”).

4 In Civil Appeal No 189 of 2016 (“the Appeal”), the defendants appeal
against the Judge’s order at [78(b)] of the Supplemental Judgment for them to
pay the plaintiffs $6,464,839.37 comprising the profits on, and proceeds of,
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Yuanta’s unauthorised sales of the unpledged NexGen shares. The defendants
do not dispute the Judge’s factual findings but contend that the Judge erred in
law in finding that each cause of action alleged in respect of the sales had been
established. Hence, the Appeal turns on the correct legal characterisation of
Yuanta’s sales of the NexGen shares and dealings with the proceeds thereof, in

the light of the parties’ contractual arrangements and joint venture relationship.

5 In addition, the defendants appeal against the Judge’s dismissal of three
of their counterclaims. In relation to one of their counterclaims, the defendants
filed Summons No 58 of 2017 (“CA/SUM 58/2017”) for leave to adduce fresh
evidence. The defendants also applied in Summons No 55 of 2017 (“CA/SUM
55/2017”) for the execution of the Judge’s orders to be stayed. At the close of
the oral hearing, we made no order on CA/SUM 55/2017 as the plaintiffs’
counsel, Mr Paul Tan, confirmed that any payment of the amount set out at
[78(b)] of the Supplemental Judgment could be made to the plaintiffs’ solicitors,
Rajah & Tann Singapore LLP, on terms that Rajah & Tann Singapore LLP
undertook to hold such amount and not to pay it over to their clients pending

further order of this court.

6 The cross-appeal, Civil Appeal No 1 of 2017 (“the Cross-Appeal”),
concerns the plaintiffs’ claims that failed before the Judge. The plaintiffs seek
to recover compensation for (a) the loss of 765m NexGen shares which were
placed in Yuanta’s account, then further pledged by Yuanta to a third party
lender, and never redeemed (“the Re-Pledged Shares Loss”); and (b) the loss
suffered by TPG’s wider portfolio of 2.6bn NexGen shares which plummeted
in value allegedly as a result of the defendants’ actions (“the Portfolio Loss”).
The plaintiffs claim that the defendants are liable to pay equitable compensation

for these losses because they flowed from defendants’ breaches of fiduciary
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duty. Further, the plaintiffs claim that they should have succeeded in their action

for unlawful means conspiracy, which gave rise to these losses.

Background

7 Bearing in mind the overview above, we shall traverse only the facts
essential to these appeals. A detailed recital of the facts may be found in the

Judgment below at [8]-[157].

8 TPG is registered in the British Virgin Islands (“BVI”) and operates a
satellite communications business in Hong Kong. Mr Hartanto is the controlling
shareholder and director of TPG. From 2008 to 2012, Mr Hartanto held a 75%
stake in TPG while his then business partner, Mr Hardi Koesnadi (“Mr
Koesnadi”), held the remaining 25% stake via his company, Telemedia Pacific

International Inc (“TPI”).

9 In August 2008, TPG acquired a 51% stake in NexGen (formerly known
as Ban Joo & Company Limited), a company listed on the Singapore Exchange.
At the same time, TPG acquired a number of warrants entitling it to purchase
new NexGen shares for S$0.03 per share (“Share Warrants”). Sometime in
2010, Mr Koesnadi decided to part ways with Mr Hartanto and was offering
TPI’s 900m NexGen shares (amounting to 15% of NexGen'’s total issued share

capital) for sale.

10 Yuanta was incorporated on 15 November 2010, around the time when
the parties entered into a joint venture. It is also registered in the BVI and Mr

Yeh is its sole director.
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The joint venture agreements

11 Having been acquainted socially for several years, Mr Hartanto and Mr
Yeh met between July and October 2010 to discuss their respective businesses
and potential investment opportunities. In the course of these discussions, they
decided to pool their connections and resources to embark on joint investments.
In late 2010, the parties entered into a joint venture to carry out securities and
other diverse investments via AEM, a special purpose vehicle registered in the
BVI, using funds from loan facilities arranged by the defendants. These loan
facilities were to be secured by shares held by TPG in NexGen. It was common
ground that NexGen was on the watch list of the Singapore Stock Exchange
(“SGX”) and in danger of being de-listed, so it was potentially difficult to
realise the value of these shares. The joint venture was structured to leverage on
the plaintiffs’ stock of NexGen shares on the one hand, and the defendants’
allegedly good credit rating and reputation on the other hand, to obtain the loan
facilities. At the material time, the plaintiffs were unaware that Yuanta was
newly-incorporated and were under the impression that the defendants were
related to a company named “Yuanta Financial Holdings”, which the plaintiffs

understood to be a large and reputable Taiwanese securities house.

12 To execute this joint venture, the parties entered into three agreements

in Mandarin (collectively “the Agreements”), namely:

(a) a contract dated 14 November 2010 between Yuanta as Grantor
and both plaintiffs as Grantee entitled “Non-Recourse Loan Agreement
complete with Share Delivery, Securities, and Re-delivery Agreement,
and Securities Co-operation Agreement” (“the First Loan

Agreement”);
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(b) a contract dated 14 November 2010 between Yuanta and the
plaintiffs entitled “Non-Recourse Loan Agreement complete with Share
Delivery, Securities, and Re-delivery Agreement, and Securities Co-

operation Agreement (2)” (“the Second Loan Agreement”); and

(©) a contract dated 15 November 2010 between Mr Yeh and Mr
Hartanto entitled “Supplementary Agreement — Securities Co-operation

Agreement” (“the Supplementary Agreement”).

We shall refer to the First and Second Loan Agreements together as the “Loan

Agreement”.

13 Under the Loan Agreement, TPG was to transfer as collateral up to 3.6bn
NexGen shares to a “Delivery Account” which was later specified to be
Yuanta’s account with the Singapore branch of “Crédit Agricole Corporate and
Investment Bank”. (This was a reference to Crédit Agricole (Suisse) SA, now
known as CA Indosuez (Switzerland) SA, to which we shall refer as “Crédit
Agricole”.) The contractual limit of 3.6bn shares had been adjusted upwards
from an initial limit of 200m shares. Upon receiving the shares, Yuanta was in
turn to re-pledge the shares as security for loans that were either provided by
Yuanta or procured from a third party lender using Yuanta’s name. The quantum
of the loan was to be based on 50-55% of the closing price of the NexGen
shares. For the purposes of the Appeal, the parties dispute the construction of
the terms governing Yuanta’s right to deal with the shares transferred into its

account.

Version No 1: 27 Oct 2020 (22:40 hrs)



Yuanta Asset Management International Limited v [2018] SGCA(I) 03
Telemedia Pacific Group Ltd

14 The material terms of the Loan Agreement, as translated from the
original Mandarin into English, provide as follows (with all references to Ban

Joo & Company and Taisan Co being a reference to NexGen):

This Agreement is made between [Yuanta] (“Grantor”) and [Mr
Hartanto]/(/TPG)) (‘Grantee”) on the 14t day of November, 2010
as follows:

WHEREAS, the Grantee or the person so arranged owns Ban
Joo & Company (B07.S1) Co. Ltd. [sic] (“Pledged Securities”),
and is desirous of delivering the securities to the Grantor as
pledge for a non-recourse loan; and

WHEREAS, the Grantee agrees to deliver the aforesaid
securities in compliance with the terms;

Therefore, in consideration of the detailed contents of the
bilateral agreement herein set forth, and in the spirit of goodwill
and other desires deemed worthy of respect, the Parties agree
as follows:

1. Collaterals/Debentures

a. The Grantee shall deliver as collateral to the Grantor or
the person so arranged or its representative the Pledged
Securities as follows:

A maximum of 200,000,000 shares for free
trading; wunpledged TAISAN Co. (F2X-SIN)
ordinary shares for multiple-times fund raising
amounting to US$3,000,000.00 each time, with
the price to be fixed after receipt of the pledged
shares in accordance with Article 2 of this
Agreement.

b. The Grantee shall deliver (“Delivery Account”) the
Pledged Securities to: see Attachment A

C. The Grantee authorises the Grantor to sell, trade or
pledge the said Pledged Securities at its discretion.

d. The Grantee authorises the Grantor to, in the following
manner, hold or deposit with [sic|:

(i) ... any local or overseas depository institution or
liquidation company or system that provides
disposal, liquidation or custodian services.

(ii) issuers of securities without certificates
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(iii) custodians at any local or overseas bank or
custodian centres

2. Terms

a. The total sum of the Loan shall be fixed in accordance
with the Agreement and the computation based on the
percentage of 50%-55% of the Pledged Securities
transferred to the Grantor is as follows [sic]:

(i) average closing price 10 days before closing
(ii) average closing price 5 days before closing
(iii) average closing price of securities on the trading

day before closing

C. In accordance with the provisions of the terms, the
Grantor shall, upon receipt of the pledged shares as
collaterals, grant the Grantee a non-recourse loan. ...

4. Re-delivery of the Pledged Securities

a. In the event where the Grantee fails to pay the aforesaid
amount on the 10" day after the due date, the Grantor
reserves the right to terminate the said Agreement and
will have absolute ownership of the said Pledged
Securities with full unrestricted rights.

b. In the event where the Grantee has complied with the
Agreement, the Grantor agrees to return to the Grantee
the relevant portion of the Pledged Securities or the
relevant amount in Singapore/US dollars (at the
discretion of the Grantor) within 25 banking days. ...

C. The Grantee confirms that the Grantor may carry out
various trading and hedging strategies and that such
trading and strategies may cause a delay in the
immediate return of the said collateral towards the next
repayment of the total Loan amount by the Grantee. The
Grantor shall conform to the serial numbers for the
contractual obligations of the re-delivery of securities (or
cash figures) within reasonable time as stipulated by
contract.

e. In the event of re-delivery of cash in part or in full, the
Grantor reserves the right to fix the re-delivery price
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(defined to be the share price applied to the computation
of the cash portion in the re-delivery of the collateral)
and the terms are as follows:

(i) the closing price on the trading day after receipt
of notice
(ii) the closing price on the trading day before the

date of re-delivery

(iii) the average closing price 5 trading days after
receipt of notice

(iv) the closing price 5 trading days before the date
of re-delivery

f. In the event where the Grantee has repaid the Loan
amount in full, the Grantor will be responsible for
returning to the Grantee cash or shares not exceeding
the premium when the value of securities, based on the
computation on the date of Loan settlement in the
contract, exceeds the value of the Pledged Securities.
This may be done at the Grantor’s discretion.

5. Terms, Restrictions and Further Agreements

b. In the event where the Grantee violates the conditions
stipulated in this Agreement, the Grantee will no longer
be entitled to any rights, claims or benefits in relation to
the said Pledged Securities. The following circumstances
will automatically and irrevocably result in an Event of
Default ...

C. The Grantee represents and guarantees that:

(i) The Pledged Securities are fully owned by the

Grantee
(ii) The Pledged Securities are free of encumbrances
(iii) The Pledged Securities are free of liens

(iv) The Pledged Securities may be freely traded

Attachment A

The Grantee will transfer to the Grantor’s account the shares
deposited into the separate private account he has opened with
the Grantor’s bank as arranged by the Grantor.
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The Grantor agrees and authorises the Grantee to deliver the
securities to the following destination bank account:

Name of Account: Yuanta Asset Management International
Limited

Bank/Agency: Crédit Agricole Corporate and Investment Bank,
Singapore Branch

[emphasis added]

15 The Supplementary Agreement, executed the next day, clarified several
other aspects of the joint venture relationship. It provided for the setting up of
the joint venture company — eventually incorporated as AEM — as well as a joint
venture account with a designated bank. The parties agreed that the profits and
losses of the joint venture were to be split equally between them. The
Supplementary Agreement also set out the terms of use of the loan monies
obtained by Yuanta on the security of the NexGen shares. Besides being availed
to AEM for the purpose of diverse investments, the loan monies were also to be
used to exercise TPG’s Share Warrants to acquire 300m new NexGen shares for
the benefit of AEM. The amount purchasable under the Share Warrants was
later reduced to 225m NexGen shares (the amount of warrants available to Mr
Hartanto by virtue of his stake in TPG). The new shares obtained through the
exercise of the Share Warrants were in turn to be pledged to obtain further loans

for AEM.

16 The material terms of the Supplementary Agreement provide as follows:

Party A: [Mr Hartanto]
Party B: [Mr Yeh]

Pursuant to a loan to be taken out, through friendly
negotiations, by Party A from Party B or institutions by
guarantee of or in co-operation with Party B, and a bank, to be
secured by shares in Ban Joo & Company Ltd (B07.S1) held by
Party A in the name of [TPG] with full control and discretion in

10
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the pledge or transfer thereof, and the amount so available is to
enable the Parties to carry out diverse investments, the division
of work between the Parties is as follows:

1. Party A shall put forward a total of 3.6 billion shares to
obtain a loan from Party B or institutions by guarantee
of or in co-operation with Party B. Party B shall be
responsible for securing a loan based on 50%-55% of
the closing price for the day of Ban Joo & Company Ltd
[shares] in Singapore (subject to the Loan Agreement).
In the event of an increase in the share price, Party B
shall increase the amount of the Loan, and the
percentage of the Loan will also increase concurrently.
The expenses shall not exceed 10% of the annual loan
expenses, and shall be deducted at the time the funds
are disbursed. Interest expenses of the loan shall be
borne by the Parties in the proportion of the shares.

2. The Parties shall, with the total amount of the Loan
taken, open a joint account with the designated bank of
Party B, and jointly set up a BVI company to carry out
securities and other investments. The Parties shall each
be entitled to 50% of the profits thereof, net of expenses.

3. The Parties agree that part of the Loan may first be used
to exercise the warrant to buy the 300 million shares of
Party A’s listed company B07.S1, and to convert [the
shares] into tradable shares within 5 days. Thereafter,
the shares shall be pledged and the funds thereby
obtained shall be deposited into the joint account of the
Parties for joint management and investment.

S. The Loan, to be taken by Party A from the institutions
arranged by Party B and [secured] with the aforesaid
shares held by Party A, may be utilised for other
investments approved by the Parties, and the profits or
losses arising therefrom shall be shared between the
Parties in the same proportion: 50% each. ...

6. Party A agrees to progressively increase the total
cumulative value of the shares held so that the Loan
shall not fall below US$50,000,000 by first utilising and
subsequently increasing the limits. ... A swap shall be
carried out according to the shares and funds required
by and agreed between the Parties after the shares have
been transferred progressively into the bank account of
Party B. ...

11
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7. Party A agrees to Party B’s making arrangements for a
loan secured with securities computed up to the limit of
S50% to 55% of the share price, the funds so available
shall be for carrying out securities and other
investments, operating on the account to be signed by
Party A and Party B on behalf of the Parties. ...

8. The Parties agree that the Loan arranged by Party B
shall be used, firstly, to exercise the warrant in the
Company. (1) The acquisition at 0.3 [sic] per share; (2)
the acquisition of 25% shares of Party A’s original
shareholders; (3) Market operations that will increase
the company’s market capitalisation to the mutual
benefit of the Parties (variations and adjustments to the
order of priority hereof may be made through
consultation between the Parties).

17 After signing the Agreements, TPG, Yuanta and AEM each opened
accounts with Crédit Agricole. We shall refer to these accounts as the “TPG

Account”, the “Yuanta Account” and the “JV Account” respectively.

Transfers and disposals of NexGen shares

18 Between January and May 2011, TPG transferred 825m NexGen shares

from the TPG Account into the Yuanta Account in the following three tranches:
(a) 300m shares on 21 January 2011 (“January 300m shares”);
(b) 225m shares on 11 March 2011 (“March 225m shares”); and
@) 300m shares on 4 May 2011 (“May 300m shares™).

(Collectively, “the 825m Shares”)

19 The January 300m shares and May 300m shares were indisputably
transferred by TPG pursuant to its obligations to deliver up to 3.6bn shares to

the Yuanta Account as security for loans. The March 225m shares were

12
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ostensibly different, however, because the plaintiffs claimed that this was the
parcel of 225m shares that was acquired through the exercise of the Share

Warrants (see [15] above).

20 Mr Hartanto explained the context of the transfer of the March 225m
shares as follows in his affidavit: between 15 February and 22 March 2011,
S$6.75m was withdrawn from the JV Account “for the purpose of the exercise
of the 225m Warrants”. Further, the March 225m shares transferred from the
TPG Account to the Yuanta Account “were to be treated as shares converted
from the 225 million warrants”. However, it appears that Mr Yeh was not of the
same understanding because, as late as August to September 2011, Mr Yeh was
still pressing Mr Hartanto for documentation that the 225m shares converted
from the Share Warrants would be delivered to the Yuanta Account. Eventually,
apparently on the premise that Mr Hartanto had not deposited the 225m shares
converted from the Share Warrants, Mr Yeh, acting as signatory of the TPG
Account, procured a transfer of a parcel of 225m shares directly from the TPG
Account to an account of Yuanta’s subsidiary (see the facts relating to the

“October 225m shares” at [27] below).

21 With respect to the 825m Shares transferred to the Yuanta Account,

Yuanta’s dealings were as follows:

(a) 101.5m shares were sold in February—March 2011 and
repurchased at a lower price between March to June 2011 (“the 101.5m
Sale & Repurchase”), yielding a profit of S$1,774,733.20 which was
paid to the defendants’ associated companies, namely ThreeSix Five

Capital Ltd, LG Legacy Capital Inc and Gift Capital Inc;

13
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(b) 60m shares were sold in August 2011 (“the 60m Sale”), yielding
proceeds of S$1,374,620.20 (later adjusted to S$1,383,509 at the
quantification stage), out of which S$1,150,144.70 was distributed to Mr

Yeh’s business associates and relatives; and

(©) 765m shares (including the 101.5m shares described at [21(a)],
upon being repurchased) were pledged to Equity First Holdings, LLC
(“EFH”) in several tranches. The pledges were made pursuant to a
Master Loan Agreement and Master Pledge Agreement entered into
between Yuanta as borrower/pledgor and EFH as lender on 21

December 2010 (the “EFH Loan” or the “EFH Pledge”).

22 To avoid confusion with the contractual expression of “Pledged
Securities” which in our view refers to all the shares in the Yuanta Account (see
below at [52]), we shall refer to the 765m shares pledged to EFH as the “765m

Re-Pledged Shares” or the “765m Shares” as the context requires.

23 On the security of the 765m Re-Pledged Shares, EFH advanced 10 loan
tranches totalling S$14,374,331.68 to Yuanta. Of the 10 loan tranches advanced
by EFH, S$12,936,898.51 (after deducting 10% for loan fees payable to Yuanta
under the Loan Agreement) was due as loan funds to AEM. But Yuanta did not
transfer the whole of this sum to the JV Account; this quantum of this shortfall

was a subject of contention at the quantification stage below (see [78(a)] below).

24 The plaintiffs were not aware of the 101.5m Sale & Repurchase and the
60m Sale. They were also not aware that EFH was the lender to whom the 765m
Re-Pledged Shares had been delivered, but were under the impression that
Crédit Agricole was the lender. Mr Hartanto claimed to have heard that Yuanta

was trading with the shares sometime in March 2011 and to have instructed
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Yuanta to repurchase them. He also claimed to have instructed Yuanta to cease
any further re-pledging to any lender in April 2011, but the defendants
continued to re-pledge and trade shares behind his back. In June 2011, Mr
Hartanto asked the defendants for documentary proof from the lender that it had
received the re-pledged shares as custodian, but none was forthcoming. In
August and September 2011, Mr Hartanto sought again to find out the
whereabouts of the shares from Mr Yeh and Mr Yeh’s appointed representative
at Crédit Agricole, Mr Brian Goh (“Mr Goh”). On 17 August 2011, Mr Goh
informed Mr Hartanto that the 765m Re-Pledged Shares were being held by the
Bank of New York Mellon, Deutsche Bank and Morgan Stanley, even though
this was not the case. On 12 September 2011, Mr Hartanto sought proof that
60m shares (which, unbeknownst to him, had already been sold in the 60m Sale)
remained in the Yuanta Account and the 765m Re-Pledged Shares had been

transferred to the three banks specified.

25 In September 2011, following the fall in value of NexGen shares, TPG
received three margin call letters from Yuanta dated 9, 13 and 26 September
2011. Each notice referred to an “Event of Default” under cl 5(b)(i) of the First
Loan Agreement and called for a deposit of a specified amount of additional
cash or free-trading shares into the Yuanta Account within 3 business days. Mr
Yeh gave evidence at the trial that he had copied EFH’s margin call letters and
issued them to TPG without references to EFH so that Mr Hartanto would not
know that EFH was the lender. Operating under the impression that the margin
calls had emanated from “the bank”, Mr Hartanto responded by asking Mr Yeh
for the bank’s official letter and suggesting that the funds in the Yuanta Account
be utilised to satisfy the margin calls. In response, Mr Yeh explained that under
the Loan Agreement, it was for Yuanta, rather than the ultimate lender, to issue

margin call notices to TPG. Mr Yeh refused to utilise the existing funds in the
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Yuanta Account to satisfy the margin calls, allegedly because TPG had failed
to deliver on certain other promises, the facts in relation to which are canvassed

below.

26 On 3 and 4 October 2011, Mr Hartanto wrote to Mr Yeh demanding to
find out who the true custodian of the 825m Shares was and whether either the
custodian or Yuanta had been selling the 825m Shares. His concern, made clear
in the correspondence, was that the price of NexGen shares had fallen,
presumably because the banks to whom the shares had been re-pledged were
selling the shares. He was also entertaining suspicions that Mr Yeh was
concealing the true identity of the lender because Mr Yeh had not disclosed any

proof of custodianship from the lender.

27 In October 2011, Mr Yeh, as signatory of the TPG Account, authorised
TPG to transfer a separate and additional parcel of 225m shares (“October
225m shares”) from the TPG Account into an account in the name of Fullerton
Capital Enterprises Ltd (“Fullerton”), a subsidiary of Yuanta. This took place
via two transfers of 112.5m shares on 10 and 14 October 2011. The October
225m shares were sold in that same month (“the 225m Sale”), yielding proceeds
of S$1,992,341.50 which were paid into Fullerton’s account (‘“the Fullerton
Account”). (Based on the parties’ agreed chronology of facts, the statement at
[149] of the Judgment that half the proceeds were paid into the Yuanta Account
appears to be a mistake.) Almost immediately upon receipt of the sale proceeds,
Fullerton paid a total of S$1,798,050.96 to Mr Yeh and S$100,025.41 to one of
Mr Yeh’s business associates. It appears that Mr Hartanto only discovered that
the October 225m shares had been removed from the TPG Account on 1
November 2011, when Crédit Agricole informed him that the TPG Account was

to be closed because it had a zero balance.
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28 It is not disputed that the margin calls from EFH were not cured and the
EFH Loan was not repaid. Thus the 765m Re-Pledged Shares were never
redeemed. Further, as the Judge noted, it seems that it was only during legal
proceedings brought by the plaintiffs against Crédit Agricole between 2012—
2014 (“the Earlier Suit”) that the plaintiffs discovered that the loans had been
provided by EFH and that the 765m Re-Pledged Shares had been re-pledged to
EFH (see Telemedia Pacific Group Ltd v Crédit Agricole (Suisse) SA (Yeh Mao-
Yuan, third party) [2015] 1 SLR 338 (“the Earlier Suit’s Judgment”)).

29 We now summarise the entire dealings with the NexGen shares which
have been recounted above. A total of 1.05bn shares were transferred from the
TPG Account, comprising the 825m Shares transferred to the Yuanta Account
and the October 225m shares transferred to the Fullerton Account. Of these, the
765m Re-Pledged Shares — which included the 101.5m shares which were sold
and repurchased — were further pledged to EFH and were never redeemed. The
remaining 285m shares were sold via the 60m Sale in August 2011 and the 225m
Sale in October 2011. We shall refer to the 101.5m Sale & Repurchase, the 60m
Sale and the 225m Sale collectively as the “Share Sales”. As the 386.5m shares
involved in the Share Sales were all not re-pledged to EFH against a loan at the
time of sale, we shall refer to these shares as the “Unpledged Shares” where

the context requires.

Scorpio East and the $1.8m Transfer

30 Besides the parties’ dealings with the NexGen shares, two other sets of

transactions are relevant because of the defendants’ counterclaims.

31 First, there is the acquisition of 37m shares in Scorpio East Holdings Ltd

(“Scorpio East”), a company engaged in the business of film production and
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distribution. In March 2011, TPG acquired 37m shares in Scorpio East for the
price of S$4,179,829.95, purportedly as an investment on behalf of AEM. The
purchase was funded using margin facilities that TPG had with a third party
lender. On 29 April and 29 June 2011, S$1,200,024.50 and S$1,800,024.70
were withdrawn by TPG from the JV Account. According to TPG, this S$3m
was purportedly a repayment to TPG for the use of its margin facilities to
purchase the Scorpio East shares for AEM. The parties dispute whether the 37m
shares in Scorpio East belong to AEM and thus whether the total of S$3m
belonging to AEM was properly applied towards their purchase. This formed
part of the defendants’ wider allegation, in their defence, that the plaintiffs had

utilised the joint venture funds for their own benefit.

32 Next, on 29 June 2011, Yuanta transferred S$1.8m from the Yuanta
Account to the JV Account. On the same day, Mr Yeh, as authorised signatory
of AEM, instructed Crédit Agricole to transfer S§1.8m from the JV Account to
TPI’s account with DBS Bank Ltd (“the $1.8m Transfer”). The parties dispute
the purpose of this transfer and whether S$1.8m ought to be repaid to Yuanta.
According to the plaintiffs, it had been earlier agreed that Yuanta or AEM would
purchase Mr Koesnadi’s stake in NexGen for S$45m, and TPG was to provide
a bridging loan for the first tranche of payment for the purchase. Thus, the
plaintiffs claimed that the $1.8m Transfer was a repayment to TPG of the
bridging loan. In contrast, the defendants claim that it was a personal loan
provided by Yuanta to Mr Hartanto, in consideration for which TPG was to
provide 700m NexGen shares to Yuanta as collateral. As TPG failed to do so,

Yuanta claimed that the consideration had failed.
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Breakdown of the parties’ relationship

33 It appears that Yuanta did not give official notice of termination of the
Loan Agreement. However, the joint venture relationship had clearly broken
down by November 2011 due to Mr Hartanto’s unhappiness with Yuanta’s
dealings with the NexGen shares on the one hand, and disagreements over
Scorpio East, the $1.8m Transfer and the Share Warrants on the other. Mr Yeh’s
misgivings were made clear in an email dated 28 September 2011, in which Mr
Yeh alleged that Mr Hartanto had failed to keep his “promises”. He also pointed
out that Scorpio East was “still under investigations”, though it is unclear from
the email alone what link this had to AEM. The remainder of S$1.88m in the
Yuanta Account was transferred to Mr Yeh on 8 November 2011, following

which the Yuanta Account was closed.

34 The loans from EFH were terminated by the end of 2011 because of
Yuanta’s failure to meet EFH’s margin calls and interest payments. The value
of NexGen shares plummeted from S$0.06 per share in January 2011 to S$0.01

per share in November 2011.

35 On 9 May 2012, the plaintiffs brought the Earlier Suit against Crédit
Agricole for acting without authority in transferring the October 225m shares
out of the TPG Account. The plaintiffs’ claims were dismissed by the High
Court on 18 November 2014 (see Earlier Suit’s Judgment; supra [28]).

36 The Suit below was commenced on 26 May 2014 and transferred by

consent into the Singapore International Commercial Court on 15 April 2015.
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Analysis of the parties’ contractual arrangements

37 The critical question, anterior to all the issues of breach alleged in the
trial below and in these appeals, is what rights, interests and obligations were
created by the Agreements over the shares in the Yuanta Account; in particular,
the parties dispute the extent of Yuanta’s authority to deal with the shares in the
Yuanta Account for its own profit. Before we discuss the parties’ pleaded cases,
we think it would be useful for us first to set out our p