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are quite prepared to pay over the sum due by
them to such parties as may be found euntitled
thereto; and with that view they have brought
an action of multiplepoinding, convening all par-
ties interested, that their respective claims to the
sum in the defenders’ hands may be decided.”

The Lord Ordinary (ORMIDALE) pronounced this
interlocutor and note :-——

« Edinburgh, 22d October 1870.—The Lord Ordi-
nary having heard counsel for the parties, and con-
sidered the argument and proceedings, repels the
defences, and decerns against the defenders in
terms of the conclusions of the summons: Finds
the pursuer entitled fo expenses. allows her to
lodge an account thereof, and remits it, when
lodged, to the auditor to tax and report.

“ Note.—This being an action for the price of
certain furniture sold and delivered by the pursner
to the defenders; and as the defeuders admit the
sale and delivery, as also the price, and that it is
still resting owing, the Lord Ordinary has seen no
sufficient ground for further procedure, or for not
at once pronouncing decree in the pursuer’s favour,
in terms of the conclusions of the sminmons. The
only reason that was urged at the debate by the
defenders agaiust this course was founded on the
multiplepoinding referred to in the defences as be-
ing about to be brought, and which was afterwards
instituted. But as the Lord Ordinary has, of the
same date as that of the preceding interlocutor,
dismissed the multiplepoinding as incompetent, all
ground of defence to the present action has been
removed. It will be observed that the arrestment
said to have been used in the defenders’ hands at
the instance of Finlay & Son, and the intimation
of claim said to have been made by Balgarnie, re-
late not to the present or any debt due by the de-
fenders to the pursuer Mrs Millar. but to a debt
said to be due by them to her son. And it will
also be noticed that the defenders do not even aver
that the furniture referred to did not belong to
Mrs Millar. They merely say that Finlay & Son
and Mr Balgarnie have made a statement to that
effect. But no steps have been taken by either of
those parties for the purpose of establishing a
claim either to the furniture or its price; and the
multiplepoinding being now out of Court, there is
nothing to interpose between the pursuer and im-
mediate decree in her favour.”

The defenders reclaimed.

. M:LagEN, for them, quite relied on Bell's Com.,
vol. i, p. 297.

StracHaN and BrLack, in answer, were mnot
called on.

The Lorp Justice-Crerg—This is a very clear
matter. 'The defenders have taken delivery, and
are bound to pay the price. They say that they
have been interpelled by the diligence used by
Messrs Finlay & Son; but that diligence was di-
rected against any funds in their hands which be-
longed to the son of the pursuer. This sum of
£50 belongs to the pursuer herself; therefore 1
think that the Lord Ordinary is right.

The other Judges concurred.

Agents for Pursuer—Millar, Allardice, & Rob-
son, W.S.

Agent for Defenders—David Forsyth, 8.8.C.

Saturday, December 3.

FIRST DIVISION.

SWANSON v, GALLIE.

Bill of Exchange—Co-acceptors—Accommodation—
Proof—Evidence Act, 16 and 17 Vict. ¢. 20, 4 b.
Held that one co-acceptor of a bill could not
prove that his acceptance was only for the
accommodation of the other co-acceptor, ex-
cept by writ or oath of that other; and that
parole evidence was inadmissible, except to
clear up any ambiguities or extrinsic difficul-
ties raised by the oath in reference when
taken.

Held that, the Sheriff having incompetently
allowed & proof prout de jure in the case,
the Evidence Act, 16 and 17 Vict, e. 20,
¢ 5, did not prevent this Court from now al-
lowing a reference to oath, that seciion only
applving to cases when the party has been
competently adduced as a witness, so that his
evidence is evidence in the cause. Remit
made to the Sheriff to take the deposition
and report,

This was an appeal from the Sheriff-court of
Caithness, in a case in which the pursuer, as
executor-dative, gua next of kin of the late John
Gallie, sued the defender Magnus Swanson for the
sum of £30, being the amount of & bill, dated 18th
September 1869, drawn by Johin Macdonald Nimmo,
writer, Wick, upon, and accepted by, the defender
and the said John Gallie. The third article of
the pursuer’s condescendence was as follows—¢The
said bill, though the said John Gallie appears
therein as an acceptor with the defender, was
granted exclusively and solely for the benefit of
the defender.”

The Sheriff-Substitute (Russer) allowed to each
party before answer a proof prout de jure, and the
Sheriff (ForvYCE), on appeal, allowed a proof prout
de jure in so far as competent. Proof was accord-
ingly led, and on the proof the Sheriff-Substitute
held that the pursuer hiad a competent claim for
relief and repetition against the defender; repelled
the defences; and deceraned against the defender
for the sum sued for. The Sheriff adhered on
appeal.

The defender thereafter appealed to the First
Division of the Court of Session.

Burn~er, for him, argued, that the Sheriff was
wrong in allowing proof prout de jure in the man-
ner he did. Art. 3 of the pursuer’s condescendence
could only be proved by writ or oath of the defen-
der; see Thomson on Bills, p. 239, and case of
Laing, 27th June 1827, 5 S. 851.

OxR PATERSON, for the pursuer and respondent,
argued that the case of Laing was the only one
founded on in Thomson upon Bills for the doctrine
that liability among co-acceptors can only Dle
proved by writ or oath, and that it was not de-
cisive on the point. He referred to Hunter v.
George and Others, 7T Wil. and Shaw 333, where
the House of Lords had recognised a departure
from this principle. He farther pleaded iliat, as-
suming the proof limited to writ or oath, tlie pur-
suer was not now limited to reference to oath as
under the old practice.

At advising—

Lorp PRESIDENT —I have very little doubt that
there has been a miscarriage in the Sheriff-court
as to the competency of the evidence in this case.
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The only question in the case which we have to
deal with just now is, whether the allegation on
which the action is raised can be proved except
by writ or oath of the defender. The pursuer
says the bill was accepted by the said deceased
John Gallie, and by the defender Magnus Swan-
son, and ,* the said bill, thongh the said John
Gallie appears therein as an acceptor with the
defender, was granted exclusively and solely for
the benefit of the defender.” There were then,
on the pursuer’s showing, two co-acceptors, and
the one is here sued by the executor of the other.
He is not sued for the one half only, but for the
whole, on the allegation that the bill was retired
by the pursuer, though it had been granted ex-
clusively for the benefit of the defender. Now
the very form in which this allegation is made
proves plainly that it is directly contradictory of
the written instrument, for he says that though in
the written instrument Gallie appears as co-accep-
tor, yet he was really only giving his name for the
accommodation of the defender. Now at first sight
it may appear strange that the question of the
competency of proof in this case, otherwise than
by writ or oath, should never have been made the
subject of direct decision. The fact however is,
I suspect, that the rule which applies to drawers
and aceeptors in peri casu is so plainly applicable
to joint acceptors that it has been regularly and
uniformly acted on without question.

The rule which prevents the acceptor of a bill
from proving otherwise than by writ or oath of the
drawer that it was so accepted for that drawer’s
accommodation only, is founded upon the common
law principle that the plain terms of a writ ean,
in the general case, be controverted only by the
writ or oath of parties. This principle is not pecu-
liar to bills, but is applicable to other writs as
well, and there is no reason why it should not
apply to the case of joint-acceptors as well as to
that of drawer and acceptor. Though it has never
vet been expressly decided, there is really no no-
velty in the present question. As a matter of
practice, it has been recognised in innumerable
business transactions, and has frequently been in-
cidentally accepted as trite law in the conduct of
cases through this Court. T am, therefore, for re-
calling absolutely the Sheriff’s interlocutor, and
give the pursuer an opportunity of reference to the
defender’s oath, if he still wishes it.

Lorp DEAs concurred in these observations of
the Lord-President, and added—The Sheriff seems
to have recognised this principle of law in a sort
of way, for he allows a proof ““ prout de jure in so far
as competent” only; and in the note to his final inter-
locutor he says that he is quite aware that in such
questions the proof is by writ or oath, ¢« but it ap-
pears to him that if the co-obligant, in giving his
oath, enters upon some circumstances bearing
directly on the origin and purpose of the trans-
action, he was bound to disclose all other circum-
stances referring to the matter, if within his know-
ledge and power, and that if he does not he then
renders parole proof necessary and competent to
explain the meaning of the admissions in the oath,”
&c. He thus seems to assume, that because you
can only prove by writ or oath, you are to do so in
the course of an ordinary proof, without a special
reference. I never heard of such a proposition.
The Sheriff should have found that the allegation
could only have been proved by writ or by a refer-
ence to oath. After a proper reference to oath Lad

been made, it might have turned out that the re-
sult of that reference left open some questions
which required further proof. There might have
been some extraneous matters brought out which
required to be cleared up by parole evidence, which
would then be admissible. But it is impossible to
decide this, and allow such proof, until the oath is
taken on the reference.

As to the future proceedings in this case, I do
not think that the pursuer can be prevented mak-
ing a reference to oath, if he still desiresit, by the
incompetency of the previous proceedings. The
fault was with the Sheriff in allowing such a proof,
and this is not, I think, a case where the Evidence
Act of 18538, by its fifth section, intended to exclude
such a reference.

Lorps ARDMILLAN and KiNrecH concurred.

The Court accordingly, of this date (Nov. 26th),
recalled the Sheriff’s interlocutors since the allow-
ance of proof, and found that the allegation in
article 8 of the pursuer’s condescendence could
only be proved by writ or oath of the defender,
and continued the case to admit of the pursuer
putting in a minute of reference to oath, if so
advised.

Of this date (December 8) the parties appeared
again before the Court, and

Parerson, for the pursuer, tendered a minute
of reference to the defender’s oath, as ordered by
the above interlocutor.

Burner, for the defender, objected to the com-
petency of this proceeding, on the ground that the
defender had already been examined as a witness,
and referred to the statute 16 and 17 Vict., c. 20,
¢ 5. and to Rutherfurd's Trustees, 23 D. 1276,
as the only case in point, and showed that in
that case the objection now taken had been
waived by the defender. He pleaded that the
course now proposed to be taken exposed his
client to the risk of a prosecution for perjury,
which it was the intention of the Legislature to
prevent, as explained in Dickson on Evidence, p.
1002, 3 1709-11.

PATERSON, in reply, referred to the case of Dewar
v. Pearson, 4 Macph. 439.

At advising—

Lorp PreEsIDENT—The question which has now
been raised before us in this case is one of consider-
able delicacy, and at the same time it is one of
importance in practice, for it might oceur in many
cases of the same kind. The clause in the Act
referred to, and on which the objection is laid, oc-
curs, as Lord Ardmillan has pointed out, in the
same Act as authorises the examining the parties
to a cause as witnesses. The substance of the
clause is as follows—* The adducing of any party
as a witness in any cause or proceeding by the
adverse party shall not have the effect of a refer-
ence to the oath of the party so adduced: pro-
vided always that it shall not be competent to any
party who has called and examined the opposite
party as a witness thereafter to refer the cause, or
any part of it, to his oath, and that in all other
respects the right of reference to oath shall remain
as at present established by the law and practice
of Scotland.” This is simply to say that a party
is not to have both advantages, the right to exa-
mine his adversary as a witness, and the privilege
of referring to his oath. Of course, it follows that
the prohibition of reference to oath contained in
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this clause only applies where the party has exa-
mined his adversary as a witness, and, having done
80, has failed in his case on the parole evidence.
But that is not so here, for it does not appear to
me that we can say that he has lost his case, and
lost it on the parole proof. It is open to the pur-
suer to say, ““ the statute only intended to prohibit
reference to oath where the party has been com-
petently examined, and his testimony is evidence
in the cause, but by your interlocutor you Lave de-
clared the proof taken incompetent, and we are
now just in the same position as if that evidence
had never been led. If 1 am refused a reference
to the defender’s oath, I am denied all opportunity
of proving my case except by writ.” I confess I
think that is the true construction of the statute,
and 1 do not think that the Act had any intention
of applying to questions of possible perjury at all.
It had not that in contemplation, and I do not think
that we can carry the statute beyond its own terms
in order to provide for that possibility.

Lorp DEAs—We have decided that the proof al-
lowed by the Sheriff, and taken in this case, was
incompetent, and if ever there was a case in which
the taking of that incompetent deposition ought
not to exclude a reference to oath, it is this case.
For it is very clear that the miscarriage originated
with the Sheriff, and both parties are equally to
blame in following out his incompetent interlocu-
tor. It does not appear that any objection was
taken by the defender to this course of proceeding ;
in fact, the chief part of his evidence was given in
his own favour; and I am of opinion that this first
deposition cannot be used for any purpose either
for or against the defender. There is, therefore,
no reason why reference to his oath should not be
now allowed.

Lorp ARDMILLAN—TI agree with your Lordships,
and should be of the same opinion, even though
the error had been on the part of the pursuer, and
not of the Sheriff. But seeing that the fault lies
with the latter, I can have no doubt in the matter.
The Sheriff-Substitute allowed proof prout de jure;
against this the pursuer appealed, and the Sheriff,
having heard parties, appears to have been struck
with the fact that there might be something which
could not be proved by parole proof. He therefore
adds a most extraordinary clause to a most incom-
petent interlocutor.

Lorp KinvocH—I am of the same opinion. I
think that what the statute intended was, thatif a
party has had the benefit of hig adversary’s evidence,
and has made full use of it, and has ultimately
failed in his case, he shall not be allowed to fall
back upon and refer the case to his adversary’s
oath. This enactment appears to me perfectly
reasonable. But in the present case the statutory
reason for the exclusion of the reference to oath
does not exist. The pursuer has not obtained, and
cannot obtain, any advantage from the examina-
tion of his adversary which has taken place. We
have forbidden him to look at that evidence—we
have practically wiped out that evidence altogether,
and put matters in the same position as if the
pursuer had never examined the defender or any
one else at all. I therefore cannot see any reason
in the statute for excluding the reference.

The Court accordingly sustained the reference,
and appointed the defender to appear and depone,

.

The question was then raised, Where the oath
was to be taken ? and objections were stated to its
being taken on commission, referring to the Evi-
dence Act of 1866; and likewise to a remit being
made, or the case being sent back to the Sheriff
in consequence of the 62d and 72d sections of the
recent Court of Session Act, 1868,

Lorp PrESIDENT—This still leaves the question
untouched, whether a reference to oath is proof in
the sense of these Acts? I am of opinion that it is
not.

The Court accordingly remitted to the Sheriff to
take the deposition, and report.
S éA(g}eni: for the Appellant—John A. Gillespie,
' Agénts for the Respondent—J. & A.Peddie,W.S,

Saturday, December 3.

SECOND DIVISION.
BARSTOW . DUNN’S TRUSTEES,

Removing—Multiplepoinding—Sist. Trustees under
a trust-deed brought an action of multiple-
poinding, which included all the property
which was disponed to them under said deed.
Thereafter a final judgment reduced the deed
to a certain extent, and declared certain sub-
jects to belong to the heir-at-law of the trus-
ter.  Held that the proper course of the
trustees was to deliver over these subjects
immediately to the heir-at-law, aud not await
the issue of the multiplepoinding, although
they had formed part of the fund in medio,
and had been claimed in that process.

This was an appeal from the Sheriff-court of -
Lanark in an action of removing at the instance of
the curator bonis of William Park against Mr
Carrick of the Royal Hotel, Glasgow, and the trus-
tees of the late Alexander Dunn of Dunntocher.

William Park was heir-at-law of Alexander
Dunn, and in 1866 his curatar bomis obtained a
final judgment of the House of Lords, whereby
the subjects from which the defenders were sought
to be removed were declared to fall under a reduc-
tion of the deathbed settlement of Alexander Dunn,

-and to go to his heir-at-law. In 1862 an action of

multiplepoinding had been brought by the trus-
tees of Alexander Dunn, which is still in de-
pendence, embracing the whole funds belonging
to Dunn, which had been disponed to them under
this deed of settlement; and in this action the sub-
jects in question formed part of the fund /n medio,
and a claim for them was lodged by ile present
pursuer. The defence of Mr Carrick was, that Le
had a lease of the subjects from the said trustees;
and that of the trustees was lis alibi pendens in re-
spect of the action of multiplepoinding. 'I'he
Sheriff-Substitute (D1ckson), on 30th August 1870,
sisted procedure until the issue of the process of
multiplepoinding now pending in the Court of
Session at the instance of Alexander Dunn’s trus-
tees as nominal raisers against William Park and
others, in so far as the said action involves the
rights of the parties therein to the subjects from
which decree of removal is sought in the present
action.

On appeal, the Sheriff (BeLp) pronounced this
interlocutor :—

“ Glasgow, Tth November 1870.—Having heard



