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No. 10.
Merchants
are entitled to
:mport and
sell gold and
silver-ware
within the
liberties of
the city of
Edinburgh,
without be-
orning mem-

bers of the
Incorpora-
tion of Gold-
smiths. .

1802. Mairch 2.

INCORPORATION of GoLDsrITs of Edinburgh, against CUNNINGHAM, and
Others.

THE Incorporation of Goldsmiths brought an action of declarator against
Alexander Cunningham, John White, and Francis Marshall and Sons, merchants
in Edinburgh, to have it found that these persons, because they did not belong
to their Incorporation, had no right to sell gold or silver ware within the city.

The Lord Ordinary ordered memorials upon the general question, how far
the defenders were entitled to employ master tradesmen, not residing within
burgh, and who were not members of the Incorporation of Goldsmiths, to ex-
ecute work to be afterward sold in their shops within the city, and reported the
cause. The Incorporation

Pleaded: That their right of exclusive sale was conferred on them by royal
charter, and confirmed by many acts of Parliament, imposing various restric-
tions to prevent the lieges from being defrauded in an occupation of so much
nicety; act 1483, C. 96. 1489, C. 13. 1555, C. 56. and 1587, C. 39; which
rast is a private act ratifying the privileges of the Incorporation. But, indepen-
dent of express enactment, as they were admitted to have the sole right of
manufacturing gold and silver, this right must, in the nature of the thing, im-
ply in some'degree an exclusive privilege of sale, otherwise it would be quite
nugatory, and there would only be this difference between members of the In.
corporation, and those who are not, That the one had their workship within the
royalty, and the other in the suburbs. For, if unfreemen be allowed to sell
goods at all, it can make no difference in what place they procure them; Cor-
diners of Glasgow against Dunlop and others, December 13, 1756, No. 72.
p. 1948. Bakers of Edinburgh against Dowie, Dec. 4. 1783, No. 90. p. 1976.

Answered : Every exclusive privilege is uinfavourable to trade, and is there-
fore to be strictly interpreted in a commercial country. The right of the In-
corporation of Goldsmiths must be confined to the manufacture of the commo-
dity. Such privileges are never conferred by public laws. The statutes ac-
cordingly quoted by the pursuers, have no relation to their privileges as an
incorporation, but relate to the fineness of gold and silver ware exposed to sa'e
In the kingdom. The privilege of exclusive sale conferred upon Incorpora-
:ions, has long since gone into disuse, and is wholly inconsistent with the
present situation of the country. The pursuers accordingly, if they ever pos-
sessed such a right, have not enforced it, and have lost it by disuse. The de-
fenders are members of the guildry, and as such are entitled to import and to
sell goods within the city ; and if this privilege of exclusive sale were enforced
by all the different Incorporations, their right as merchants would be alto.
gether at an end. Accordingly, immemorially, goods of all sorts have bec n
inported into the city. and so!J by merchants from their w.-arehout'es, without
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its ever being conceived to be inconsistent with the rights of the diferent Inicor-
porations; Coppersmiths of Edinburgh against Aberdour, August 6, 17'8,
No. 84. p. 1966.

The Lords found, That the defenders are entitled " to import made articios
" of gold and silver work, and to sell and retail the same in the shops kept by

them; but before answer, as to the right of the dfenders to employ ma-er
tradesmen, or other persons not resi.ding within the burg" nor entered with
the Incorporation of Goldsmiths, to manufacture or make fo: them articles
of gold and silver work, and to inbring and sell the samein theIr shops with-

"in the city, remit the cause back to the Lord Ordinary, to hear parties far-
ther thereon, and on any other points betwixt the parties, and to dtermine

" the same as to his Lordship shall se m just "
And a reclaiming petition against this interlocutor was refused without an-

swers.

Lord Ordinary, Cu!!en.
Alt Robertson.

Act. Lord Advocate Hfops'e, Redde.
Agent, Ja. Gibson, W. S.

Agent, W. Walker, W. S..
Clerk, Menzies.

J. Fac. Coll. No. 29. P. 59.

1802. June 15.

The INCORPORATION Of FLESHERS of Glasgow, agains: The MAGISTRATES.

IN the year 1744, the Magistrates and Town-Council of Glasgow erected a
slaughter-house, adjoining to the city, for the accommodation of the butchers;
and by an act of council, it was appointed, that those of them who made use of
that place should pay a certain rate, in proportion to the numbers of cattle that
might be slaughtered. And in the year 1755, a set of public markets were
erected for the accommodation of the inhabitants, in which places were appro-
priated for the sale of the different articles of provisions. The Magistrates, by
an act of council, (8th Dec. 1755), made certain regulations with respect to the
rents and duties to be paid for these slaughter-houses and markets by the town
butchers who were to use them both; and by the country butchers who might
expose their vivres in the market. These duties were levied upon each head
of black cattle, and each dozen of small cattle that might be exposed to sal L
and this regulation was intimated to the butchers. The rents and dutie then
fixed were acquiesced in, and have been regularly levied ever since by the
Magistrates.

Matters continued in this situation till the year 1799, when the Magistrates,
by an act of council, (16th May), raised the dues of the beef and the mutton
markets one-third more then the former rate, reserving to themselves to aug-
ment this rate, after the expiry of a year, if they should conceive it expedient.
The Incorporation of Fleshers presented a bill of suspension, on being charged
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No 11.
Stall-rents,or
dues for ac-
commodation
in the market.
place, having
been fixed by
an agreement,
cannot be
raised at the
pleasure of
the magis-
trates.
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