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*who had ¥ight, s judicial affignees, to have-followed Furiy the claim  compefent
to theit debtor.. See qpth June 1734, Snee, infra b, ¢. 3d-February 1736 Eagl
‘of Aberdeén, infrab.s..© © . . : R S Y

THE Lorps, found the aflighation reducible" upon” the: at- 1621, there having
been difigenice by horning at-Meflts Fairholm ang Arbuthnot, and  Alegaisder
Arbuthnot’s inftance, prior to the granting of the affignation ;- and prefersed tie
“arrefters,. - S . : S T R S
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7 The CREDITORS of Tromas DuNsar against Six James Grang," > A
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- THomas Dungir . of Wefifield. having become infolvent, 4 variety of adjudicas
tions were led againft his eftate, ‘of 'which that obtained by :My ‘Cuming of" Altyre
on the 2gth November 1788 was the firfy effeGtual, and in February. i 789 a:{iim-
mons of ranking and fale was executed againft him;, .7 . R e
-:On the 2d May 1789, Mt Dunbai granted to Sir James Grant a bond of “cor-
roboration, accumulating into ene fum, bearing intereft from Whitfunday 1788;
the principal and intereft due-at that term on the following claims, viz. A bill
payable in 1781, upon which 10 diligence had followed 3 abond, in which Sir
James was cautioner for Mr Dunbar; a bond and a bill, in which Si James,
though ifr reality only: cautiotier for him, was ex facie, joint obligant. - The three
laft had :been: paid by a truftee for:Sir James; who dfterwards afligned the fecurities
e T e e, N F . NP
- Upon: the bond: of corrobbration: Sir James adjudged on' the 4th Auguft 198,
*""Afid 811 his producing this interéft in the ranking, .the common agent; befides
ftating a variety of Bbjeétions to the original grounds of debt, on which 1o judg:
Ment was given, contended, that the bdnd of ‘corroboration was reducible-on 'the
n&'16‘21,':a's‘b'eiﬁgapréjudi’cfai'mf;héispim diligence of other creditors, -
- Sir James Grant, on the v(’)tﬁe_’r"haﬁdi;?ﬂéadcd,f'Theié& 1621 was interided. folely
to-reprefs the fraudulent tranfadtions 6f Bankrupts, It flates, in its preamble, the
mifchiefs arifing fom' their gratuitois deeds in- favour of .conjund and confident
perfons in defraud bf lawful creditors. fItf'dec'Iare's' lable. to feduction, w0, All
alienations of that defcription. / ads,. Any: voluntary ‘Payment’ of tight-made “by.
‘ a dyvour, or an 5iriterpbf¢<f paitiker of his fraud,’ ‘to: one ‘crediterin défraud of
the prior diligence of ‘another, at the inftance of the party injured,, and it-punifhes
with infamy all parties concetned in'fuch tranfadtions, . - .1 - ., AR
The ftatute muft therefore have had ‘in view deeds of a very’ diffdrent coyp -
pléxii&n-from the bond now in queftion, which ean be- confidered in ‘no other
light than as a renewal’ of the voucher for a juft’ debt, ‘and which, fo far -from’
being fraudulent, it was the: duty of the debtor to grant, Its fole obje@ was to
fave the expence of a decreé of conflitution, which, with an adjudication follow-
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ing thereon, might undoubtedly have been obtained within year and day of "the-
firft efle@pal; as all objeQtions would have been.veferved contra executionem. The
advantage gained by the accumulation of the debts. was infignificant, and if at-
all worthy of notice, could not be the ground of a total reduflion.

- -Befides, the fole effett of the bond was to-enable Sir James to rauk paei passu
with ether areflitors, an- objec which is fo much a favourite of the law, that in
order to-accomplifh.it, the Court are accuftomed to difpenfe with the ufual forms
of judicial precedure.

As the ftatute-contains ne accurate definition of a bankrupr while its certifica-
tion is at the fame time very fevere, it ought to be ftrittly interpreted.. No in-
flance can be found where an objection fimilar to.the prefent has been {uftained.
And even upon.the 1696, the ena&ments of which are much mere definité and-
precife; no deed equally harmlefs has been reduced; 7th January 1762, Cowan
againft Muansfield’s Truftees, infra b. 2. ; Fountambal]., 15th Jaly 16g7, Credi-
tors of Hunter, No 124. p: 1624: ; lgth November 1783, Spottifwootd. againd
Robertfon Barclay, snfra b. ¢. 5 3tit July 1724, Creditars of Watfon againft Cra-
mond, infra b. t.; February 1728, €reditors of Ganitney, infrad. t. =

- dnswered, The a& 1621 containg two iftmGt. ena&mena:s, which have azkways
received the maolt liberal interpretation. :

By the firft; every gratmtous act.of the: bankmpt whxeh tends to drmxm!{h the
value of his property, is-reducible at the:inftance. of pmor m'echtors, Erﬂune, b. 4.
tit. 1. { 2q. .

By fhe fecond,. he is in like manner prevented from makmg 2 vohmtary pay-
ruent even to.an onerous creditor, in. prejudice of -the prior diligence of another.
Under the former, even family provifions, otherwife unexceptionable, are compre-
hended ; under the latter, not only payments in .cafh, or by bond, bill, or indor-
fation in fecurity ; Bankt. b. r. tit. £3, § 28. but even neceflary adls, fuch as the
fulfilling 2 minute of fale, provided they have been done without.the compulfion
of legal diligence ; Bankt. b. 5. tit. 10. § 104, '

The bond now in queftion not only enabled the creditor to come. in pari passu
with other creditors,” which he could not etherwife have done, but confirmed and
accumuljated exceptzonable grounds of debt. A bond. much lefs-hurtful was re-
duced ; 1gth January 1788, Scott againit. Bruce *. Upon the fame principle,
the Court found, that a pe—x:{on_bankrupt in terms of the a® 16¢6, could not
grant a bond of corroboratien; xft March 1791, Creditors of Mackellar againfl
Macmath, infra b. t. ;-and. it has been frequently found, that fuch bonds are
flruck at by a prier inhibition ; 2¢th January 1696, Wilfon and Logan againft
Penman, Fount. v. 1. p. 706: voce INnIBITION ; 19th June 1782, Watfon agamﬁ
Marfhall, Fac. Col. No 45. p. 72. voce INHIBITION

No argument can be drawn fom the certification of the flatute, as deeds are
frequently reduced on both claufes of it, granted by perfons ignorant of their own
infolvency, and where confequently that certification cannot apply.

Some of the ]udges were a good deal moved by the hardfhip to the credltor
who had tiine in this cafe to have led an adjudication independent of the bond,

* Not colle@ed. See Appendix,
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xand by its objeéi haviag beeninot. to give Hind e grefetﬁnce to othﬁ,r erediters, hut
to bring him in paré passy, with them. = Ageeat ‘majerity of . the Gourt, hiowever;
were of opinion, that a_bankrupt eught te execute no deed by which the fitua~
tion of his creditors is aﬁbﬁﬁﬁk and. that i would be éangercms, to {upport any
deed of that natare.

It was farther obserwed, bhat the cafe df Sp@tﬂfwmd a@aunﬂ: R;qurtfon Banclay,
‘having been fettled by compramife, could be of no weight in point of precedent..;

Tue Lorp Orpmiary fuftaingd the objetion ; a reclaiming petition was refufed,
‘witheut anfwers and upon adviﬁng 3 fecoad with anfwers, the. Lords ¢ adhered.”

1029

- Lord Ordmary, Améermllg. L
* For th¢ Credxtor§ f[onyman
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’SECT II

'Paymetft whether Chal’lengeable.

1675 November 11. ercn agamft I?M,Lm

1N amo 1648 1ames Sanderfpn merchant in Edmburgh bemg debtor to ]ames
Nanm, .and Dawid Radger being cautioner for Sanderfon, was diftreft, and -paid:
the debt, ‘apd, obtained affignation from Nairn, and as affignee raifed ‘horning,
and charged and denounced Sanderfon ; and in amo i6g2 took a. gift of Sander~
fon's efcheat, and obtained -general declanator thereupon; and in-anmp 1049,
James Sanderfon became debtor to Rebert Brown. for {ome. wines- fent to him:
from- Bourdeaux, to the fum of 3oce pounds, whereupos he did alfo change and:
denounce Sanderon amno 1649 ; and in the fame year Sanderfen obtained. de-
creet againft Sir Robert Stuait for 2000 pounds Sterling: In amno 1655, Samder-
fon. grants aflignation te Robert Brewn. to 700.pounds Stetling, as a part of the

2000 pounds-Sterling, and thereafter Sanderfon "having obtained three bends-
from Sir Robert Stuart in gnuo 1,662, containing 8oo pounds Sterling, Sanderfon-

grants a new affignation to Robert Brown of the -third part. of the faid fum of
8co pounds Sterling, which aflignation relates the former aflignation: to 7oo:
Sterling as a part of the 20ge pounds Sterling, and both aflignations are granted in;
fatisfaction to Robert Bfown of the faid fam of 3oco pounds.
George Maxwell: of Pollock interpofeth for Sir Robert Stuart, and gives his bond-

t Robert Brown for 100 pouads Sterling, on condition that the bond and. affig-

natian granted by Sanderfon to Brown fhould be delivered up, which- accmdmgly
6P2

For Sir Jamcs Grant, 7am: Grant, Maeonocbze .'

n. g 1666, Sir:
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