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"INSURANCE.

1776. Manclz 8..and 4pril 26

WILLIAM WiLsoN and CoMPANY, Merchants in Glasgow, against ALEX.

ANDER ELLIOT, JAMES COULTER, and Others, merchants in GLasGow.

No. 1.

" Upron the oth of February 1774, 2 pohcy of msurance was effected by Messrs. Deviarion.
Hamilton and Bogle, Insurance Brokers in Glasgow, for a cargo of tobacco, See No. 17. .
‘belonging to Messts. Wilson and Company, shipped on board the ship p. 7096.
Kingston, George: Finlay master, from Carron shore to Hull. This adven-

ture Messrs. Elliot, Coulter,, &c. insured as underwnters, but with the fol-
lowing stipulation,  beginning the adventure upon the said tobacco at and from

« the lading thereof, on board said ngston at Carron Wharf and to continue
« and endure until said ngston, being allowed a liberty to call at Leith, shall

¢ arrive at Hull,and there be safely unloaded.” In the ongmal written order
given to the Brokers by Wilson and Company, it was’ stipulated that there
should be liberty to call 45 usual. The above yariation in the policy, made by

the Broker and underwnters, was altoo'ether unknown to the merchants '

The vessel, which had sailed some days before the policy of i insurance was

s1gned instead of calllng at Lelth called at Morison’s haven near Prestgnpans,
about six miles beyond the port of Leith, and continued in that harbour for

four or five days, taking in a new loading of sulphur. Having Teft this har-

bour, it proceeded on the voyage, and was lost the day after in the direct course

to Hull, off Holy Island.. - Wilson and Company, upon this, insisted for pay-

ment of the loss they had sustained from the underwriters. The under-
writers, on the other hand, centended that the policy was.vacated by | the ves-

sel’s having gone into Morison’s haven, whrch they maintained to be a wilful de-
viation. After an. 1neﬁectual attempt to settle matters by arb,xtranon, leson
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2 INSURANCE. [AppENDIX, PaRT L

and Company commenced three several actions before the High Court of Ad-
miralty, one against the Underwriters, another against the Insurance Brokers,
and a third against the Carron Company, suited each to the circumstances in
which the different parties stood No defences were given in either in the ac-
tion against the Insurangce ers or in against, the Carron Company.
The defences given infor dé’f'wm hﬁ;rocéede(‘l upon the ground that
the policy was vacated by the deviation. A good deal of procedure took
place before the Judge Admiral, in the course of which he allowed the de-
fenders a proof of all facts and circumstances tending to show what passed re-
lative to the making of the insurance between the defenders and the Insurance
Brokers. This proof the defenders however declined, and the Judge Admiral
('7th April 1775) pronounced ‘his" fifal ‘ifiterlocutor in the following terms:
¢ Having advised the petition of Alexander Elliot and others defenders, with
“ the answers made thereto for William Wilson and Company, merchants in
“ Glasgow pursuers, and the writs produced, &c. and having considered that the
¢ defenders do decline and wave the bringing of any proof in terms of the for-
“ mer interlocutor of date 14th February 1775 ; finds that in all cases of in-
< surance of goods on ship board, belon«mg t6 ‘others ‘than THE‘Bwner and
¢ master of fhe §111p, it'isa general rule ini Taw a’na prictite that the instrimce
“is effectual although the loss mdy have happened i 2 Qeviationr from the
< course of the voyage upon which the insurance is made, the insured not

-~

k& knowmg of nor consenting to stch devxatxon' and findg that'at the making
f“ of insurance upon such. gbods on ship hoard, it'may ‘be ﬁgt‘eed ‘between par-
< ties, that in the. event of a dev1at10n not dllowed of in the policy, the in-

“ surance shall fhen i cease and termmate, atid ot be further effectdl for the
s remammg part of the voyage ;* but finds that in the p’resent case, there-are

¢ ot facts sufficient to infer that it was agreed: the ‘insutance was to terminate
L ana ‘be no further effectual, in case of a deviation for the remammg part of
e the voyage ; and further, having considered-thar the ship Kingston, ‘after

€« gomg info Morxson s harbour and sailing from 'thenie, did attain to and ‘was
«'in the direct course of ‘the voyage from Cartéh Wharf'to ¥lull, when she
“ was wrecked ; ﬁnds “upon the whole, that the defendlers are _chargeable with
¢ the sums. underwrltten by them respectively upon ‘the policy of ‘insurance,
produced and 1ibel}ed on, and thereforé refuses ‘the desire of the defenders’
“ said, petmon, as also refuses the desire of ‘the former petition for the said
« Jefenders, and aaheres to the former mterlocutor and dereet of date ‘6th

 January 1775, ahd decerns.”

“Thiese 'judgments of the admiral, the underwriters brought under review
of the Coutt of Session by'a ‘bill of suspenswn which beinf presented to the
Lord Alva Ordinary, he after soine steps of procedure took the cause to report

,before the who‘le Lords upon mutua[ mformatlons.

‘clearly established by the practice of the Courts in England that the smallest
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intention of - departure - in thit; respct. from. the express temar of 3 poliey,
never. fails to liberage; the; underwriters. . The:very nature of the contract, Re-
gessarily induces this; asithe hazaid is onlyr undertsken on the %ccqunt of 3
pinticular voyage; -and ibis peculiarly fourided. in. sesqons of equity. and exn
pediency, as ‘the instired: by their more intimate krawledge of particular ciw
cumstances:have always!theradvantage df-the insurers,. The conditiens there-
fore expressed in'the polficy. are;understdod tor be o sacredly warranted by the
insured, that any alteratibn whatever, whatbik with:or without his consent,
whether in 2 greater-of. lesser degrees hog: e effect; ta voidi the contract. - Jn
this: contract-the .insurer hacomes. bound td paj: the loss arising upona certain
adventure! by the-perilé:and accidents, insuved against ; and he is an the other
hand tq receive a certain preminwm oxiconsideration adﬁqv.kat;e to therisque. The
premium!isacderdingly: qakx&laﬁdaccordlﬁgmtha circumstances.of the veyage,
~ and the wholé fransaction thes rbclhg entgrediinto upen the footing .of a parti-
cular adventure;jit would be quite incongruous and contraty to the intention of
parties,. as- well .as most unjust in itself, were the insurer té be bound, not only
for the voyage and adventure which is-the subject of the policy, but for another
notspoken of, and for:which no premium was paid. A ship, it is true, may by
stress of wepthervbe forced out.of her. proper course, and stith. deviation does
not vacate. the,policy, being ‘ane of these very accidents. which are insured
against. - The voyage-in this case still continues. the same;.though the ship has
been forced i majore aut of the praper coutse. But:the'case of an intentional
deviation, in order.to touch at a:port not mentmnad ixi the policy of insurance,

is altogether different. ‘Thechance here is varied ; the voyage wilfully alter. -

ed s ‘the ship exposed to riew accidents’; * and nor premium stipulated for the
hazard thereby incurred. . In such case thcre 18 NO woriensss in. idem fracitum,
and the contract therefore is void. ‘But besides the gerieral argument, the
deviation here: was the/manifest cause 6f the loss.i Hdd thé ship stopt at Leith,
as.wasi allowed by the- policy, theré was.ah/picbabitity. of. her staying there
above half a day§-as Qargoh vessels, when:they stop at Leith, seldom or never
go- into the harbour, but remain:in' the road, whither passengers are sent to be
put on board. .The wind and. weather would bave thus been favourable for
the voyage had the.ship only touched at Leith ;: but-the proeceeding to Mori-

son’s haven; ahd the: detention there by.taking .in:a:mew- cargo, exposed the

vessel tothe storm:in whioh she perishedi

»The underwriters also . foundeda gdod deal. upen 'y Iate case, Steven and
Co against Douglas, No. 16i:p.7096. in which it was found that the pollcy
of insurance was :vacated by the deéviation, although: the:insurance was made
upon goods put on (board by a:third party, who, liad no- connection with the
‘ship, and"who was uttérly ignorant of any intention tb deviate. And this de-
cision it was said enﬂrely dverthrew the ratio of the Judge Admiral’s interlo-
CULOr: - xis U U e : :
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The assured on the other hand contended, that there was no-.deviation sufficient
to vacate the policy : They hdd given express instructions forinsuring the vessel,
with an allowance to touch as usual ; and' it cannot be denied, that the usual
places to touch at in the course of a voyage :from Carron to Hull, are Leith,
Borrowstonness, and Morison’s Haven, at any:or at all of which the vessel
would have been entitled to touch had theinsurance:been made in the terms
offered. Instead of touching at Leith, however, she touched at Morison’s
haven. She met with no accident in doing so.. She came back again to the
course she would have held from Carron to.Hull had she touched no where.
Shewas safe when ehe regained this direct course; and was afterward, in the pro-
secution of her: voyage, castaway upon the coast of England by a violent storm.
There was therefore an essential difference - betwixt this..case, and that of
Steven and Company against Douglas.- In that' case, the vessel was lost in the
very act of deviation, the wreck being found upon the coast of Girvane in Ayr-"
shire, which was altogether out of ‘her proper course. But in this case
the vessel was lost in her direct course, and whep no harm whatever had
arisen from her touching at Morison’s haven.

The conduct of the underwriters, the assured contended, was also such as
to render them liable.. They ought either to have underwritten the policy in the
precise terms in which it was offered to them, or to have refused to sign it ex-
plicitly. But by taking upon themselves to alter the terms, and to under-
write a policy notwithstanding, without making any mention of the alteration to
the assured, they ought upon that account alone to indemnify any loss
which had arisen from their own improper conduct. And this conclusion is
still stronger, when it is considered, that the ship had sailed some days before
the policy of the insurance was signed, and it was thus impossible that the
course of the vessel could be altered.

A case was mentioned of Hogg and Kinloch against Bogles and Scott, deter-
mined before' Lord Mansfield, where a ship lying in the harbour of Dundee
was freighted to carry a cargo of lead from Leith to Campvere, and insured
from the Frith of Forth to that port. A freight having offered from Dundee to
Campvere, she agreed to take it and give up-the other from Leith, - The ship
was lost ; but it was proved that she had come within the precincts of the Frith
of Forth,and so continuedin the very same course as if she had come from
Leith, and in consequence of this, Lord Mansfield directed the Jury to find
‘that the underwriters were liable. This case, it was said, was almost a direct
parallel to the present one; for the navigation from Dundee to the mouth

of the Frith of Forth was not within the line of the course insured, and the
vessel might have met with contrary winds there, which in case of her com-
ing out of the Frith of Forth would have been favourable. These winds might
have retarded her, and might, according to the argument of the present
underwriters, have been the occasion of exposing her to the storm in
which she was wrecked. But hypothetical arguments drawn from mere im-
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possibnlmes were dlsregarded in the decision, and because the vessel had come
safe into the course i‘n whi‘ch she was insured, the underwnters were found
hable.. - :

“ On report of the Lotd’ Alva, and having adv1sed informations Ainc mde and

¢ considered the pohcy ofi msurance, ‘and whole circumistances of tlte ¢ase, They -

“ repel the reasons of suspensxon, ﬁnd the letters orderfy proceeded and
« decern.>
 Against this interlocutor the underwrxters contended in ‘a reclaimirig petmon,
that as a deviation had been made, and ‘as the interlécutor ‘proceedéd wpon the
whole cireumstances of the case, the Court would, had they tiken 'the’ ab&tl‘act
question merely into eonsideration, have pronounced a Judgment i their
favour ; for that by the decision of Steven against Dduglds, No. 16. p. 7096.
the Court had established that the general proposition’ assumed by the Judge
Admiral, and which was the ground of his interlocutor; Wid'béen overthrown ;
as that decision found that any wilful deviation from the coverianted voyage did,
from the moment of deviation, vacate the msurance, and also- -that'it"'made- ‘no
difference in the question of deviation whether it Wwas with or withotit tHe know-
ledge of the insured. Now the present case is attended With.no such peculiar
circumstances as to set aside the general proposition. The fact of devxanon is
as clearly marked as any fact’ of that nature can be:' The vessel was' dffﬁ@véd
by the policy to touch at the Port of Leith, ‘but went into'a totalI); dﬁf*ereﬁt
harbour. A limitation in the policy was: made, and the partxes must have t}n-
derstood that this limitation made somie dlfference. “Yet i 1t is 1mposs1t§i e fo
discover where the difference lxes, if the sa,me ‘intetlocutor is is to be pronqunced
in the case when a limitation is insisted upon and agreed’ to, as would have
been if no limitation had been insisted upon at all. B
It isindeed very strenuously contended by the assured, that the underwrlters
were culpable by inserting a limitation inconsistent with the instructions under
which the broker acted, more especially as the ship had sailed, and no new
orders could be given as to the place of calling. The amount of this charge

however is nothing more than that they declined entermg into a. contract of

insurance upon any. other terms than they thought ] proper a circumstance, to
which no idea of 1 lmpmprxety can be affixed, unless it be cutpable for a mante
Judge of the extent of .the obligation he is to come under. The broker )_who
is the agent of the assured not of the un,derwnters, agreed to.this hxmtétxon.
That the broker is the agent of the assured, the underwnters contended, was
plain from this, that it is not the business of the underwriter to inquire into the
secret orders or mstructxons of the assured to the broker, and it would be
altogether improper a,nd 1mpertment in him to do s0; and it happens every
“day, that a broker a.ctxng thus as agent for the assured, gives a higher premium,
whenthe underwriter refusesa policyat the premium offered, Should theWroker

N
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in :such.a case go beyond the limits of his instructians, no blame surely can
lie at.the dopr of the underwriter, but thebroker alone is responsxble for his con-
duct to the assured. As to the ship having sailed before the insurance was
made, -and that no alteration could then be made upon the sailing orders, the
only conclugion to be deduced is, that the merchant ought to have made
his ipsurance earlier ; or that;the owners of the vessq] ought to have told him
that the ship had sailed with an intemtion to call at Morison’s haven ; or that the
broker, knowing that the ship had sailed, ought not to have entered into a
limited policy. of insurance. .. Besides, were this circumstance of the ship- havmg
sailed allowed to have.any influence in the cause, it behoved to ‘operate in be-
half of the underwrlters, for knowmg at., the time of signing the policy that the
Shlp had sailed some days before, they had reason to expect from the favourable
winds and weazher -that she had then completed her voyage, -which in fact
vmuld have been the case: had she not tarr;ed so long at Morison’s haven.

. Asto the argument urged in behalf of the assured, that the deviation was
very tnﬂmg, and there was no additional risk ;—ne conmderatlon of this
kind, it was, contended, could be admitted. If the nsk was mcreased in ever
so. small -a.degree, it was a risk: whxch the underwnters had not undertaken nor
contracted for.. 1t was not the voyage 1nsured Neither can any distinction
remain betwixt, a great and a small deviation ; for who can mark where a small
dev;atton ends, and where a great dev:atxon begms? In short, all such disqui-
sitions: are extraneous in questions of this kind,. The moment th.e policy is
s1gned there is an end of all calculations of chances and risk. If the ship keeps
wlthm the terms, of the policy, the underwnters will not be permztted toinves-
tlgate ‘every step of the voyage in order to dlscover whether matters might not
have been better managed for the behoof of all.concerned.  As little, on the
other hand, will the merchant be perrmtted to justify a deviation from the terms
of the pollcy,( by alledglng that the risk was equal or even diminished. There
is no spec1es of transaction more stricti juris, than a contract of insurance, and
the, clear terms of a policy can never lead to arbltrary or equipolent circum-
stances.

With regard to the case of Hogg and I&lnloch against Bogles and Scott,

the assured can derive no aid from it. It is no where said in that case that a

[deviation does not vacate the policy of insurance; nor that the policy once
‘vacated is revived by returning to the proper course. The ground of that

dec1s1on was, that there never was a deviation fram z’/ze time the insured veyage
began The ship was insured from the Frith of Forth to Campvere ; and the ob-
jection. of the underwriters accordingly resolved into this, that the ship had only
gone a part of the tract insured and not the whole of it. A strange ob)ectlon
this to the payment of a policy, that the assured had exposed the underwrltels
to the risk of only a part, and not the whole of the insured tract. * But hiad the
ship, after setting out from the Frith of Ferth gone to the Frlth of Tay, and
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aftersrard rocseded i 1Gifapvite; there could rot. dwemn 3 dmﬁxt Tthat
the policy was vacated. s Tt
“Tothese arguments the assured xgpkqd,, in &help apswers, that the conduct
of the underwriters in altering the pohcy was, after all tha.td\ad he;en sadd
totally unJustlﬁable If they did not choose to underwrite it as it stood, they
ought either to have Pefused it dltogiether, or at ‘the 1ibsf't6 have exicted a
higher premium. No blame could have rested upon them in either of;these
cases; but the alteration of the policy can be .considered in no other than in
a very blameable light. The broker also, they maintained to be the agent of the
underwriters, not of the assured. It is between the broker:and theassurad that
the contractis/fmade; the former receiving thewrder from thé latter, and getting
the insurance done upon it by those underwriters who frequent his office, and
"by whom he is pdids It s he who keeps an account of #he jreluiums. that are

‘due to-the’ uhde'rw?iters, and who is answertible' to ¢hern for Yhese premiems.
“AS théir agent’ ]?He?éfore, any private akterationiof a pbﬁb:y madza xhetwaenﬂnm :

‘ahd*them ‘Iitust- ‘b ‘comsidlered as collusives 2o 4+l s Donuea L

* Wil Fegari: o ‘the ‘Berrand of ithe underwiiitersto havezhe \gmal pmmde- T

'termihe& s-Litiis an) ot skl that, peniodiséa et iin fuveisiniv slafinitins - Every
~'¢adé has des 6ven-peculidy cibcumstanisd 'which -ciu wii-diffcalty be reduced
under any general #ule. -:@ndsin the present subject, actandingly, the: question
will much ‘ofiener be; Whethera devintionhad been.comrhitsestjthanbwhat ghould
‘be the effect of 2 devidtiony!! thie determination of which -yniwt always depend
on a variety of connected leiveumstanoes.  This was inifact the- qneﬂtmn . Che
cage of Steven and Dauglas; . in which o préeisesjudgmens :was” given: as o
the effect of a:deviation in tase'no:damage was sbitained:in the.course of the
deviation itself. A .deviation is then obaly codnruitted, ‘when the: nature,of the
voyage has been altered froquhat ‘which wis iisured, andithe visque: increased.
‘There is thus no question hereabout 3 :gveat or a;simall devintion, but whether
theré'was any deviatiott at all. ‘The xesselmiglithaveicalled at.all the usual places
betwixt Carron and Hull. The policy confained an express allowance for
calling at Leith without any limitation.of the time; and: the risk of the voyage
“being prolonged by calling at atport was:cleanty,undestakentby the underwritess,
as'it madeno differente of hamard whetherithat: pert-was .Leith ar Movison’s
Haven. 8o rigid-an adheretwe to literal terms:as the underwriters require would
 be-totally destructive’ of pelrcxes of ‘insurance. . -The avgument of the under-
writers goes even beyondl liveral interpretation’; dar a:biberty tocall at Leith can
“never be construed as a prohibition of calling : any whew ‘else, provided suth
calling be according ‘to wsage,

‘And as to.the case of Hogg and Kxnlodh against . Bngles and Scott,, thc .

voyage which was actually made was more dangerous than the voyage insured ;
and the comment of the underwmters upon it is. therefore nothing to the pur-
pose. SR
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No. 2.
‘When a ship
18 short insur-
cd, the owner
is to be held
as insuring
himself to the

“extent of the
deficiency.

See No. 2
p. 7073.
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The Court, 26th April 1776, upon advising this petmon and answers, ad-
hered to their former interlocutor.

Reportcr, Lord Alva. For the Chargers, Crosbic. " For the Suspenders, Jlay Campibell.
D. of Faeulty Dundas. '

*,* This judgment was reversed ubon appeal, 25th November 1776.
J. W.

177%7.  December 2.
- Joun DALRYMPLE against JaMEs JouNsToN and Others.

In the end of the year 1769, Captain Dalrymple proceeded on a voy-
age in the Neptun¢ from Fraserburgh to Dantzick, and from thence back
to Fraserburgh. Having arrived safe at Dantzick, disposed of his outward
cargo, and procured a large homeward cargo, he ordered insurance. #£300
was accordingly insured upon the cargo at London, and another insurance for
#£750 was made by Captain Dalrymple with Messrs. Cole and Bingley at
London, upon the ship and goods. His factor, Mr. Higgens, at the same time,
got an insurance made at Glasgow of #£250, in goods only.

The underwriters there were Messrs. Johnston, Jackson, and Bogle.

‘The ship having been driven ashore upon the coast of Sweden, Captain
Dalrymple wrote to the London and Glasgow underwriters, informing them
of the misfortune, and requesting their advice and instructions for the govern-
ment of his conduct. He received answers from both, authorising him
to act in the best manner he could for the benefit of all concerned.
Every thing was done accordingly by Dalrymple which was in his power,
for the safety of the ship and cargo; but the expenses, after all his
care, exceeded very considerably the amount of what was saved. Dalrymple
having charged the underwriters for the balance due to him in conse-
quence of the expenses he had been at in fulfilling their orders, he re-
ceived- from the London underwriters, without the least scruple or difh-
culty, their proportion of the loss, amounting to #£850 Sterling, together
with 15 per cent. upon that sum as the amount of his expenses. The
gentlemen at Glasgow, however, did not seem willing to settle matters upon
the same footing; upon which Dalrymple brought an action against them
before the Judge Admiral, who, after a variety of procedure, found the under-
writers liable in the sums charged. A bill of suspension having been pre-
sented by the underwriters, Lord Covington ordered informations and reported
the cause.

Pleaded for the suspenders : The cases of the London and the Glasgow in-
surers upon this adventure are very different. It was the interest of the Lon-
don insurers, who had underwritten upon the ship, to slump matters ; for by



