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No 2 5. the good of the whole crediors; and that, fippofing the difpofition were to he
reduced, the purfuer would not, on that account, be entitled to a preference, as
the reft of the creditors had beets prevented from ufag the fame diligence which
the bad done, from an opinioi that the difpofition was a fufficient fecurity.-
The truffees insisted, That at leaft they were entitled to retain the fubjeds, or
prices thereof, of which they were lawfully poffefl'ed, for their own behoof, and
that of the other creditors, before the peciod of the purtuer's arreftments.-
Answerred, That the debtor was rendered bankrupt precifely in terms of the ad;
and the difpolition being to the prejudice of the purfuer's lawful preference, was
reducible upon that ad; that the truffees and other creditors had themfelves to
blame, as they tiofted to an illegal deed.- T Loyns reduced the difpofition,
and preferreda the purfuer, in virtue of her dAigence, to the effeds in the hands
of the truffees.

See This 'Cafe at large, No 179. p. I a1d4.

*** See M'Kell againft M'Larg No z2. p. 894.
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t767. January 27.
THoMAs and ALEXANDER PETERS, Merchants in Glafgow, against ALFXANDER

SPIERS, ANI)R;w BLAcKui _y, and Others, Truftees for JAmIES DUNLOP, Mer-
chant in Glafgow.

IN July 1763, the (hip Betfey arrived at Greenock, loaded with tobacco, chief-
ly on accoupt of James Dualop merchant in Glafgow; but having on board 16
hogheads tobacco, for behoof of Meffirs Thomas and Alexander Peters.

Mr Dunlop having gone to Greenock, on purpofe to enter his tobacco, Melfrs
Peters wrote him, defiring he would enter their tobacco at fame time with his
own; the entry was accordingly made, and the entry-duties repaid to Mr Dun-
lop by Meffrs Peters, who not being able to obtain from Mr Dunlop either their
tobacco or its value, brought an adtion againft him, concluding either for deli-
very of the tobacco, or payment of L. 250 Sterling as the value. And, upon
the dependence, they, in September I764, arrefted in the hands of Jofiah Cor-
thin, colledor of the cufRoms at Port-Glafgow, as debtor to Durrlop.

In November t763, Dunlop executed a difpofition of his whole eflate, real and
perfonal, in favour of Meffrs Spiers, Blackburn, and others, as traflees for be.
hoof of his creditors; and, a few days after executing this truft-deed, Dunlop
was rendered bankrupt, in terms of the ad 1696 by diligence executed by the
diredion of the truffees, in order to prevent any undue preference among the
creditors.

The Mefirs Peters having obtained decreet againft Dunlop, brought a ptocefs
of furthcoming againft Corthin, who appeared, and acknowledged, that at the
time Qf Meffrs Peters arreflinent, he had in his hands L. 291: 16s. belonging to



Dunlop, as debeiture duties upon tobacco. The Meffrs Peters insitte for de-- NQ zs.
creet of fortheoming againft Corthin, who made no ppofition; but Meffirs Speirs
and Blackburn, Dunlop's truftees, appeared in the furthcoming, and, founding

upon the truft-right, insisted to be .preferred to the MeffiRs Peters, upon the fum

in the hands of Corthin; and the Lord Ordinary preferred the truftees.

Meffrs :eters bmught an a6tion -of redudion, founded upon the ady 1621 and

1696, .for-fetting afide the truft-right; and this ation of rednion being con-

joined with the procefs of furthcoming, the Lomn OLDINARY, upon advifrag a

reprefentation for Meffis Peters, with anfwers for the truftees, Jly 18.. I 76
found, I In refpedt it is not denied, that the conveyance to the truffees was

granted .after James Dunlop became baakxpt, for the behoof of his creditors,
and that the Meffis Peters are neither parties, nor hare acceded to it, they are

not thereby barred from the beneht of the 4iigence; therefore alters the former

interlocutor, and prefers the Metrh Peters, tupon their arreftments, to the fams

aryefted; anddecerns in the pedference, and alfo agaip# the aiefender Jefiah Car-

thin, and James Dunlop the common debtor for his intereft, for payment ac-

cordingly.
The truffees applied to the Lord Ordinary, for an alterAtion f the -abxe in-

terlocutor ; to which the LORD ODINARY, November 2r 1.766, adhered, ' In

refpea that the Mefars Peters have formerly condefcended oni certain Miligences
againft James Dunlop, which rendered him bankrupt, in terms of the aa of Par-
liament 1696, faid to be in the hands of the truftees, which is not denied by
them.'

The truftees reclaimed to the whole Lords, and pleaded, That the meaning of
the at 1696 was to prevent fraudulent conveyainces, hj bankrupts, in prejudice
of their juft and lawfUl creditors, but not to make void or ineffedtual deeds ex-
ecuted for the benefit of the whole creditors. That nothing was more equitable,
than a fair and equal difiribution of a bankrupt's effeas among all his creditors.
That, where the preference ofcreditors is eftablifhed by the priority of diligence,
the confequence always muft be, that creditors who refide in the neighbourhood
of their debtor, will fecure themfelves a preferenoe to other creditors, equally
onerous, who refide at a diftance. That, in this cafe, the diligence founded on
by the Meffrs Peters was poflerior to the truft-right. That the tobacco, from the
value of which the fum in medio arofe, though for form's fake entered in the name
6f Dunlop, was in fad fold by the truflees, and could not, therefore, be affedted
by Meffrs Peters' diligence againft Dunlop, pofterior to the truft-right; as was de-
teratined by the Court, Souper againft Smith, No 76. p. 744. That, in the pre-
fent cafe, it was only in confequence of the diligence done'by the truftees'them-
felves, that Dunlop could be brought under the ad r69 6; and to make ufe of
thefe diligences, executed for behoof of the whole creditors, for the purpofe of
cutting down the rights of thefe creditors would be repugnant to every principle
of juftice andgquity.
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No 253. Answered for the Meffrs Peters: Experience has fhown, that'truft-difpofitions

feldom anfwer any good purpofe; the ad 1696 exprefsly enads, that all voluntary

right granted by bankrupts, within 6o days of their bankruptcy, to any of their

creditors, either in fatisfadion or fecurity of their debts, fhall be void and null;

that the truffees could not difpute, but Dunlop was notourly bankrupt, in terms

of the ad 1696, within lefs than 6o days of the date of the truft-right; that it

was neither juft nor equitable, that by a deed of the bankrupt's, a creditor, with-

out his own confent, fhould be deprived of the aid of the law, for recovering

payment from his debtor, or be obliged to truft to the adivity and fidelity of

thofe whom the bankrupt might think fit to truft with the management of his

fubjeds; that fuch truft-difpofitions had never been fuftained by the Court to the

prejudice of creditors, who had not acceded thereto; Snee and Company againft

Truftees of Michael Anderfon, No 242. p. 106.; Elizabeth Mudie againft Truf.

tees of Strahan, No 252. p. 1217. That thefe debenture-duties muft ftill be confi-

dered as in b-nis of Dunlop, and affeaable by the legal diligence of his credi-

tors.
I THE LORDS, upon advifing the petition and anfwers, adhered to the Lord

Ordinary's interlocutors.

For Meffrs Peters, William Wallace.

A. Elphingston..

For the Truffees, Alex. Wigt, a'nd Advocatus.

Fol. Dic. V. 3. p. 66. Fac. Col. No 50. p. 98.

The cafe was appealed:

December. iS. I 7 67 .- The Houfe of Lords ORDERED and ADJUDGED, That the

appeal be difmiffed this.Houfe, and the interlocutors therein complained of be here-

by affirmed.

1769. February 24.
WATSON against ORR, and Others, Truflees for the Creditors of PATRICK TOD.

A PERSON infolvent, but not bankrupt in terms of the act 1696, difponed his

effeats to truffees, for behoof of his whole creditors.

After the effeats had been reduced into money by the truftees, one of the cre-

ditors who had attended their meetings, but had never received any dividend,
arrefted in the hands of the truffees, and of fome of the purchafers from them,
and purfued furthcoming.

THE LORDS preferred the truftees, in refped the common debtor was not

bankrupt in terms of the ad 1696.'

Reporter, duchinleel. A. G. Buchan-Hepburn. Alt. Geo. Wallace.

Fol. Dic. v. 3. p. 66. Fac. Col. N 89. P. 340.
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