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reqmmg a ‘charge once. gwcn to be renewed. It is at the. sa,me time true, that
.after year and day the.party cannot be denounced without intimation, because

. of the” heavy couscquenCes of a, denuncxatxon Vide Spotlswood tit: Hom-,

m‘c' .
' Kzlkermn, (Pomnmc.) Na 2. p 404
‘ T ;:-: . ‘/" -_ ,f
'1750 February 9. : 'f LA agamft B "

ON the Verbal rcport of Lord meald “Justice-Clerk, lt was. found That the
apprxscrs ‘on the ground, and’at the cross, ought to ‘be different persons; and

therefore; where the same’ persons, who had appruised sheep and COws: upon the -
- ground, were. carried along to be, and were the apprisers at’ the cross, the
poinding was'found ‘yoid, but not so as'to infer spuilzie-or ‘other penal conse-

quences, but only to make the poinder liable for the highest value thc gaods
could be proved to’ havc; been worth.  See No 51.infra. <
' ' Kilkerran, (Pomnmc) No 1. p 404

ﬂ,/’ v

- 1

1‘751} j'amimy‘;. AiEXANDER STEWART, against JouN STEWART.

" AvLexaNpir STEWART in-Mill of Drummachan, gave in a complamt against

- No 48

No 4k

- No so.

John Stewart in ‘Dalreoch, for poinding his cattle upon a bxl’l after a sist ona

" bill of suspension presem‘ed by him. .- ‘ L

- Answered, The sist was expxred

Replicd, Aunswers had been given in to the bill of suspenszon whercby a de-‘

pendence was created ; and it was unlawful to poind.
THE LorDs found thp proceeding to diligence by pomdmg, while the bill of
suspensxon ‘with the answers given in thereto depended Before the Lord Or-

‘duiﬁry to be'advised, was 1rrcgu1ar. R IS
/ ’Act M/Ia‘ ‘ Alt W!ddtf?urn - }
‘ D Falcazzer, fv. 2. No 175. 1: 2IQ.
, \ W
. 175; Dwember 6 - Ginmzs of Rachan against JAMES Mfr'cHELL.f Vo

IN a pomdmg ofa parcel of sheep belongmg to James' Geddes of Rachan, at -
‘the instance of James Mitchell ténant in Castleh111 the same apprisers who had
valued them on the ground before carrying away, were employed again to ap-

* ‘ptxse them at Peebles, the head burgh of the shire ; after making enqmry and’,
search for the sworn appretiators; and burley men of the town, who could not :

be found, tror any others proper for that purpose, as the execution bore,

No 51
A poinding
null, wheze
the apprisersy

© at the cro

‘were the
1same with
those on the
grouﬂdt '
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Mr Geddes pursued ]émes Mitchell in a spuilzie, and tizé Lord Ordinary
14th February 1750, ¢ Sustained the objection made to the poinding, Thadt the
apprisefs of the goods, when brought to the market-€ross, were the same per-

“sons who apprised the same upon the ground of the lands from which they

were driven ; and found the poinding void, and the defender liable for the high-.
est prices of the goods, as they should-be proven to have been.worth, at the
time they were taken off from the ground ; but found the defender not liable in
the penal consequences of a spuilzie.”

. Pleaded in a reclaiming bill, There is so strong a custom. of executing pomd«
ings in this manner, that it-might affect too many cases to find them null: It
is not easy to say for what reason the double appretiation has been instituted in- ‘
poindings ; possibly the first valuemg has been only intended as a rule to the

‘messenger what quantity of goods to carry away, that he might not exceed,

and thereby occasion an inconveniency to the debtor; and this notion seems to
be favoured by what Lord Stair says, b. 4. tit. 47. § 31..On which supposition
there is no necessity that the apprisers should be different.

- Answered, It is certain in law there ought to be two apprisings; and if the
apprisers are the same, there is really but one: According to the pursuer’s no- -

~ tion, there would be no necessity of any apprising on the lands ; but so neces-

sary isit, that in the case of ministers poinding for their stipends, it is sufficient
without going to the cross, act 21st, parl. 1663. Sufficient indulgence has been
allowed to any custom, that the defender has not been subjected to the penal
consequences of a spmlzxe. o e

Tre Lorps adhered.

’

\ Act, 4. Macdowal. : - Al Locibarl.

D. Falconer, No 244. p. 296.
*.* Kilkerran reports this case :

In the spuilzie pursued by James Geddes of Raéhan against James Mitchel
in Castlehill, and John- Williamson messenger, their defence being lawfully
poinded, the executions were objected to as null, on this ground, that the same

~ persons were the apprisers at the market-cross, who had been apprisers on the

ground of the lands.
The Lord Ordinary having adv1scd with the Lords, * Sustained the ObJCC-

‘tion made to the poinding, that the apprisers of the goods when brought to-

the market-cross, were the same persons who apprised the same, upon the
ground of .the lands from which they were driven; and found the poinding
void, and the -defenders liable for the highest prices of the goods, as they shall
be proved to have been worth at the time they were taken from off the ground;

“but found the .defenders not liable for the penal consequences of a spuilzie ;

and allowed a conjunct probation to both parties prout de jure, with respect to

“the foresald prices of the goods at the fime thcy were taken off the gmunds ”
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On admmg bill -and". answers, the Lonns unammously “ adhered 1 and rc.

fused to, allow a proof - before answer upon the usage and custom of mcssengcrs, -
whlch the defenders prayed for. - x

" Kilkerran, (Po{NDING,) \Nq 3. p. 405.,

._V’;‘; -

v ——— - E——

1756 ?‘anuarym - - ' ) -
"Ropert Mureay, Tenant in Vogne and MorToN hls Trustec, agazmt

MANSFIELD and Co. Mcrchants in Edmburgh e

MANSFIELD being credxtor bo Jackson at Dalkeith, took out - dxhgence, and -

i corpmenced a pomdmg of the debtor’s shop-goods. As the quantity of these
goods made. this a work of several days, another creditor, Morton, during the

- course of the pomdmg, appeared with his diligencé, and offered to poind in
the saine shop; and being barred by Mansfield, upen pretext that he could
not come in upon a pomdmg already 1nchoated Morton’s. messenger- retlred
after takmg a protest in the following terms: ¢ That he meant only to poind
“"such part of the debtor’s goods as Mahnsfield. had” not poinded, and only to
conjoin with him -in poinding the comimon’s debtor’s.effects ; and therefore

é

to complete his pomdmg ,
Tue Lorps were generally of opmmn, that this was a dcforeement suﬁicxen,t

to infer damagcs ; but it appeared doubtful to what extent. - The debt due to--
‘Mansfield was large. The debt- due to Morton not the fifth part of it: The

fquantlty and value of the _goods-poinded were dlstmctly ascertained by Mans--
field’s execu"fxon of pomdmg ;-and the doubt was, whether Morton-should draw

Xo 5t

-

 No 52
A messenger
being pre~
vented from-
poinding by
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- rata of the..
. debts, -

¢ protesting, that as he was stopped from doing this, Mansfield should be liable -
¢ for the debt due to Morton.” After this mterruptwn Mansﬁeld proceeded,f

from him the one-half, ‘or only a rateable proportlon, respectmg the extent of °

their respective debts. Memorials’ weré appointed to.be given in upon’ this-

point ; and at advising, the reasoning of the Judges was as follows ;- When: -

debts are conjoined in a peinding, and the same messenger poinds for the seve-.
-tal creditors, the property of the: subjects poinded belonging in commen to the

creditors, must be divided amongst them pro rata,. whether: the. ipsa. corpora-or-

the price after.a sale. The case is precxsely the same-as ‘where-a man dispones-.

his estate, or certain fundsto his credltors for their i payment. . If there is not:

' sufﬁmency for paying the.whole, the price of the subjécts when- sold must be -
divided amongst them prorata. It is upon the same foundation that: adjudgcrsw
br arresters ranked pari passu draw pro rata. But two creditors ‘poinding at-the -
same time, in- the same shorp ‘o Warehouse are in-a-different state. Eachi

‘creditor by his-own messenger poinding different subjects; they are in the. same- °
case as if they were poinding in different corners of the Gountry. - There is nos

common property estabhshed and consequently no -place for a rateable distri..



