
NA 10. eainot be controverted, but the whole, 4000 merks might have been ivared out-
upon abridge there, of a fine firudure; and therefore the executor fhould not
lwrariex sue culpa, but the fuperplus ought to be difponed for another like pious
'fe: 'Andcas tothe Oefence of the gift of baflardy, it ought to be repelled, in re-
fpedl of the legitimation produced, whereby the King gave tesamenti faglioned
to the defund, though a baftard.

TyE LORS' fCulained the procefs at the purfuers inflance, and found, That the
executor had no fulfilled the defun's will, and that the fuperplus ought to be
employed to another pious i; and threfore the LORDS ordained the reft to be
beflowed upon the other bridge, defigned by the Juffices of Peace; and ordain-
ed the name and arms of the defuna to be put on the bridges; and repelle4 the
defence of baftardy, its refpe& of the legitimaion,

Fol. Dic. V. 1. . 92. Stair, v. 2. f.621..

I739. Ytul 20.
ANABEL EWING, Relia of PATRrcK GLEN, against Jomq SkMPLE.

No i i- ANABEL EWING, as having right to, a bond due to her deceafed hufband, byA baitard ae ubnf y
may convey virtue of a general difpofition from him, brought an a&ion upon the paffive titlesLis effeas, by. againft John Semple for payment. The defences were, imo That Patrick Glena gencral ifipyet Tewrio .e
difpofition, if the creditor in the bond, being a baftard, the perfuer had no fficient title i
teamentary her perfon to. infit for payment, fhe having no particuar right thereto, but only'nature. a general difpofition, which could avail no nore, than a- teftaient would have

done. 2d, That the bond was null, in regard the Writer'was not defigned before
inferting of the witneffes, as law requires; and although it weie not neceffary
for the writer of a paper to. be defigned before inferti of thd witneff, yet it is
at leaft neceffary that he fhould be fome way or other-'certainly deferibed, which.
he is not in the prefent cafe, the bond only bearing in the end of it to be-fub-
fcribed before thefe witnefles, John Buchananmaltman.inDambarton, and-Adar
Colquhoun fervitor to James Duncanfon at Garfhake, writer hereof. which leaves,
it ambiguous whether Adam Colquhoun or James Duncanfoan was writer there-
of.

Answered for the purfuer:: That her title not being revocable, was not of ai
teftamentary nature, but was to be confidered as a deed inter vivos; that the
aa of Parliament requiring the defigning of the writer, before inferting of the
witneffes, was in diffuetude;. and that it is plain from the bond, Adam Col-
quhoun, one of the fubfcribing witueffes, is- the writer thereof.

Replied: A bafard by law has no testamenti fadgio; neither can an executor
be confirmed to him upoa.any other title than. qua creditor ; whence it follows,that, as the purfuer's title is in efea a teftament, requiring confirmation in order
to its edlablihing a.complete right in the perfon of the difponee, who cannot be
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faid to be a 'creditor to the defuria; tbat therefore there is here no .habile tranft

niiflion of: the right, as appears from Stair, i427. (46.); and the desifion zSth

November %69 1, Stewart ;* where it was found, That a baftard's wife having a ge.

neral difpofition from her hufband, could claim no right in virtue thereof; but had

only thut Thare of her hufband's efietUs, that. fhe would have been entitled to by
the law, had no difpofitibn been granted. ado, By theexpn fsworAs of tbsi*tute

r79. Jaies VL the bond in.queftion iought to be foind all, ,fjnge the .writer4

aot at all defigned, before the: inftting ;f tbe witngifespeziat lawyeqnires:

And the definder is at a Ids to wuperiftsnhow it rap be IajOt tqbe in diffyeu4e;

as; he believes, from the date thereof, to this day, very few, writs of confeqpencj

written, by men of knowlege, have omitted; thefrmaljty there required. ,J.444

fippfing it might be difpeI with.-ftill the writer .bWld&e-defigned with cert
tainty; whereas here it is quite ambiguous whetheriAdapolqhopun orjames

Duneanfon .vrotquit, the tord uritar. krof,. being immediately fubjoined to

ls name and defignation. Nor will-the 5 th af, 3 d Parl. Charles II. allow this

defed toibe fupplied by acondefcendence.
THE LORDs repelled the defences, injrefg of the anfweis: See WarrIT.,

C. Rome, No 228.P. 213;

-SE CT. VEi

rn What Chfe aB iftrd' Efbas fall to the Ltrd; of Regalitr.

r6o t. Tune. BicAAiNN agihs CAMPBELL.

MR JbHNE DLZLL; and&*-Ss=nd T: [pas j havand be gift of

our. Soverane Lord, the efcheit of all guddis and dettis, whilk pertenit to um-

quhile Campbell; doel.tero te faid iSfanna and umquhile Colene

Campbell, baftard fon to Archibald Erie of Argyll, procreat betwixt the faid

Slofa an the faidColni, ag, altimar lyres- to._,the Lait doehter. deceifs, and

syut a y ?wful airs, Wug the Laui C4ddd 1, as aire be prQvifi6n to the

ffid umquhile Colene, for the foume of ane thoufanl pun, whiflikh & Co-

lene, be contraa -had obligit him, his heirs a11l-cceffoAs i Ifi 'lhids;'tb frifto
the air's femell to be gottin betwixt him and the faid Sufahna, the foume of ane.

thoufand pundis.-It wes alledg That is sdoate.x buld hare; huio upone

his JVajeftic's gift, ,becaus the lands to the whilk Caddell fucceidit, lay in the Re-

11tie of Argyll; addlhe perfof ds-deffhiiheiri i*ftiauthgiA aperteniteto

the le i-6f gy Fbe vetieu of. his rvthe gift af

thgis ?A ridbe deeds 4 prf nis halvand h TWfdlIaie 6F. thair avn blade as

i ber'es, could not pertene to th Loaff epitibihe 'general privilege

6 rigalkhie, unles he wer infeft in thaNDiivileg' fer'essum,.the faain bein

*Yors Hu.ssa~n and WIFE.

NO L1-

No i 2-
Lands or

goods of a
biftard, or,perfon de-

ceafing with-
out heirs,pertain not

to the Loidof Regality,
unlefs fpeei-
ally expreffied
in his infeft-
Ment..-


