
POSSESSORY JUDGMENT.

THE LORDS found, That the defender had not the benefit of a~possessory
judgment in respect of the dect'eet declaring the marches; and found, that the
pursuer ought to call the master cum processu.

Reporter, Lord Grange.

Clerk, Mackenzs.
Act. Arck. Hamilton, sen. Alt. 7a. Bostwll.

'Edgar, p. r.

1724. uly 16.
ELIZABETH MoYs and her SISTERS, against ROSERT Earl of MORTON.

-WILLIAM Earl of Morton having granted a wadset-rightof a part of his lands
of Aberdour in the year 1645, the same was adjudged from the apparent heir
of the wadsetter, but subject to the liferent-right Qf the wadsetter's wife, Who
survived him, and continued to possess the lands till the year 1690.

The pursuers.having right by progress to the said adjudication, insisted in a
mails and duties against the tenants, and called the Earl as possessor and intro-
mitter, for whom it was pleaded, That he and his predeeessor had been in pos.
session in virtue of their infeftments, viz. his immediate predecessor's -sasine
anno 1705, and his own anno 1720, much more than seven years, and so must
have the benefit of a possessory judgment, until the pursuers prevail in a pro-
cess declaratory of their own, and reductive of his rights, especially since they
had not produced the original wadset.

Jt was answered for the pursuers; That they produced.the sasine taken on
the original right,'and a registrate eik to the wadset, wherein the original was
verbatim repeated; and as to the possession, that they were all under age, and

.wanted tutors at the time of the liferentrix's death, by which means the Earl's
predecessor attained a wrongous possession. 2do, The Earl could not have the
benefit of a possessory judgment in exclusion of his predecessor's deed, -whom
he represented either as heir served, or at least upon the act 1695, for obviating
the frauds of apparent heirs.

Replied for the Earl, ima, That he did not represent the granter of the wad-
set, neither as heir served, nor upon the act 1695, at least he had the benefit
of the act X696, explanatory of .the said act 1695. 2do, Admitting that the
Earl, did represent, yet he could not be denied the benefit of a possessory judg-
mefht after upwards of a septennial possession, upon titles by infeftment, since
,that was good to its proper extent against all rights exclusive of his,. and was a
sufficient defence, till declarator and reduction, against every claim except
debita fundi, such as infLftments of annuidrent or feu-duties, &c. -and the rea-
son and necessity of admitting such possessory defence till declarator and reduc-
tion, was particularly evident from the points which occurred in this very pro-

,cess concerning the Earl's representation, which could not, according to any
'furm of judicial procedure, be tried incidenter in a process of mails and duties,
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.POSSSORY JUDGMENT.

To LoRD sustained the defence of a possessory judgment proponed for the
Earl, reserving reduction, &c. as accords&

Act Ams. Hy. At. Ja. Grabam, sen. Clerk, Gibson.

Edgar, p. 36.

SECT, II.

What sort of possession requisite.

1664. uly 22. IlfONToomERY against HQME.

WILLIAM MONTGOMERY ' pursues Alexander Home to remove, who alleged,
Absolvitor, because he stands infeft, and by virtue thereof in seven years pos-
session, and so hath the bettefit of a possessory judgment. It was replied, That-,
before any such possession, a decreet of removing was obtained against the
defender, which made him malafide possessor. It was duplied, That since that
decreet, which was in absence, the defender had possessed it seven years with-
out interruption, which acquired the benefit of a new cossessorv judgment;
and alleges, that an interruption 4c' possession ceases by seven years, albeit in
the point of right, it ceases not till forty.

THE LORDS found the interruption stands for forty years, and that no posses-
sion thereafter, upon that same ground, could give a new possessory judghient,
thie possession being interrupted, not only by citation, lWt by a de6reet of
removing, which stated the other party in civil possession.

Fol. Dic. v. 2. p. 8 8. Stair, v. 1. p. 222.

j668. 7uly 15. EARL of WINTON against GORDON of Letterfury.

THE Earl of Winton having apprised certain lands in the North, pursues for
mails and duties. It was alleged for Gordon of Letterfury. That he stands
infeft in these lands; and, by virtue of that infeftment, is seven years in, pos-
session, and thereby has the benefit of a possessory judgment, and must enjoy
the mails and duties till his right be reduced. The pursuer answered, That he
had intented process upon his right for mails and duties anno 1658, whereby
the matter became litigiouk, and which stops the course of any possessory judg-
ment till that citation expire, by the course of 40 years, in the same way as it
is in removings or ejectiohs, where summons once intented does not prescribe
by three years thereafter, but lasts f6r 40 years. The defender answered, That
the case' is not alike; for the benefit oft apossessory judgment is introduced for
the security of persons infeft, that they be not summarily put-to dispute their
authors rights, which are oft-tirnes not in their hands, but in the hands of their
authors or superiors; and there was never any reply sustained against the same,
unless it were vitious or violent, or interrupted; but here the last seven years
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