
No 73. yet the -offers to prove the verity thereof, and that the was as amply provided
thereby; and fo the fecond coming in place thereof cam never be interpreted
a dbnation, but being remuneratoryi cannot be reduced upon the a& of Parlia-
wient.-It was rpied, That by divedfe pra&iques, new infeftments ,given stange
matritnonio, -by excambien or otherwife, out f the Eime lands, were found not to
prejudge creditors, as was lately decided in the cafe of the Countefs of Dundee
againft the Earl's Creditors, Stair, v. 2. p. 74. voce BASE INFEFTREENT, in the cafe
of an-excambion; as likewife of the Lady G'enhead gainft theLord Lorie, No
56. p. 931. where an additionA joiture was areduced ; as likewife in the cafe of
Medfiburton againft Porteous. Stair, .. :x. p. 229. -voce .RusswA and WiSE.

THE LORnS having confidered the debate:and pra&iques, 4id limd, that none of
thefe cafes 'decided did quadrate with this, which were either debates upon ad-
ditional jointeres 'or upon excambions, where creditors Wad affe&ed the lands
granted in -exchange, before any new infeftment; and therefore admitted t6 the
Lady's probation, the quantity of the tocher and SfUt provifica, that it might be
known if -this right under debate, was for a juft and neceffiry canle ; and to be-
ing remuneratory could not be reduced.

DOsford, M. NA 840.
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1714. 7anuary 14.
GEORGE LOCKHART Of Carnwath against EUPHAN DUNDAS and MR JOHN DUNDAS

Of PH1LPSToN, her Hufband.

GEORGE LOCKHART of Carnwath, in January r693, obtained a decreet againft
Katharine Swynton, daughter and heir of *George Swynton of Cheflers, and Da-
vid Dundas of Philpifton, her hufband, for his intereft, for payment of L. 0oo0
principal, annualrent and penalty, contained in a bond granted in anno i68o,
by the Lord Merfington as principal, and the faid George Swynton, his brother,
as cautioner, to Sir George Lockhart, Prefident of 'the Seflion, the purfuer's fa-
ther. The lands of Cheffer, then affeded with 4 liferent annaity of 6oo merks,
in favours of Euphan Brown, Katharine Swynton's mother, being fold to a third
party for 12,co0 nerks, there was a contrad of -marriage perfe&ed, 20th De-
cember 1693, betwixt the faid David Dundas and Katharine Swynton, whereby
the hufband got the 12,oo merks, the land's 'price, in'name of tocher, to be ap-
lied for payment of his debts; in recompence whereof, he fecured his wife in
a liferent annuity of 8 chalders of viaual, out of 'his own 'ftate of Philpifton, and
Euphan Brown his mother-in-law, another annuity 'of 60o merks, in lieu of the
equivalent renounced by her out of the lands of 'Chefter, and difponed his eftate
with thefe burdens to the heirs male of the marriage, and provided the daughters
to L. i0co Sterling; which contraa exprefily referred 'to marriage articles for-
merly communed upon. No diligence having been done upon the decreet a-
gainft David Dundas, as-hulband to Katharine Swynton, Stantematrimonio; Carn-

,wath purfued Euphan Dundas his heir, and Mr John Dundas her hufband, for
payment of the fums decerned, upon thefe grounds; rms, That David Dundas
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was lucratus by the marriage with Katharine Swynton. 2do, Seeing Katharine,
as heir to her father, was liable before the marriage for the debt claimed by -the
purfuer, fhe could not state matrimon difpone, or her bufbAnd, a conjun& per-
fon, accept of a right to the price of her lands, in prejudice of an anterior law-
ful creditor; therefore the purfuer repeated t reduaion of the thid fraudulent
deed, upon the ad 18th, Parliament 23 d, James V. (162 Y.)

Fol. Dic. v. z. p. 7z. Forbes, MS. p. 16.

No 74*

1738. January II. ROBERTSON against HANDYSIDE.

A HUSBAND, during the marriage, having infeft his wife in an anntity L. 72
Scots a-year, upon a narrative that fhe was not otherwife provided: In a reduc-
tion after the hulband's deceafe, at the inflance of his prior creditors, upon the
firft branch of the ad 1621, it was pleaded for them, that though a hafband is

naturally bound to provide his wife in ajointure, this obligation ceafes by his in-

folvency, equally with the obligation to aliment her during the marriage., ada,
At any rate a liferent provifion, granted in the circumftances of infolvency ought
never to exceed a rationalis tertia, which the prefent does.-To the first answered,
Though the obligation on the hufband to provide his wife in a jointure, cannot
be made the foundation of a procefi at common law, it is yet a debitrm nastrate,
which he is boun4 to fulfil, and there is no law to bar him from applying his ef-

feas to this purpofe, as well as towards the fulfilling of his engagements to

any other of his creditors, feeing the doing juftice to one creditor, in preference

to another, is in the powef even of bankrupt, who is aQt interpelled by dili-

gence; and the law in this cafe makes no diflinaion betwixt creditors, whether

more or lefs onerous and therefore the liferent infeftment muft ifand as not be-
ing a gratuitous deed; unlefs the creditors could fay further, that it was done
with a view to prefer the wife to the other creditors; fo as to found a redudion
upon the head of fraud, of which there is up prqfmptiqp in the prefent cafe.-_-,
To the second answered, If the liferent were immoderate, it would be reducible

quoad excessum, and reftrided to a rationalis tertia; but where the eftate is fo

fmall, that the terce is not futficient for a moderate aliment, there is no reafon
for making it a rule.----THE LORDs found the provifion in queition granted to

the wife, after marriage, there having been no precedent contra&, a rational

and onerous deed, and therefore does not fAll under the a& 16zz.
Fol. Die. v. I. P. 70.-
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