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No.120. certainly more than a perfonal adion. Again, though reddaion upon the fta-

tute were not real, fraud in a tranfadion betwixt conjuna perfons in prejudice

of creditors, is vitium reale, which makes pofterior tranfactions fall in confequence
with the firit; efpecially where the fecond acquirer could not be ignorant of his
author's relation to the firft difponer, as here where the relation is exprefsly men-

tioned in the father's difpofition to Lauchlan Leflie, 24 th January 168o, Crawford

contra Ker, No lS. p. ic12. Nor is there any difference betwixt voluntary
purchafers and creditors ufing diligence; feeing the latter could only adjudge
omnejus quad erat in debitore, tantum et tale. Dirleton, Doubts and Quellions, p. 21

and 175. And adjudgers cannot be underflood lawful purchafers by true bar-
gains, for juft and competent prices, in the terms of the a&, M'Kenzie, Obferv.

p. 32.
THE LORDS found, That Catharine Leflie is in the common cafe of an heir of

provifion, and has thereby intereft to quarrel any gratuitous deed done by her
father to her prejudice; and that the difpofition granted by James Leflie to Lauch,
lan his brother-in-law, doth not prove the onerous caufe thereof ; and that the
fame bearing the relation betwixt the difponer and Lauchlan Leflie, that they
are brethren in law, Lauchlan's creditors are in no better condition than he, and
therefore muft infirud the onerous caufe of the difpofition, otherways than by the
narrative of the writ. itfelf. See PKovisIoN to HEIRS and CHILDREN.

FoL Dic. v. I. p. 75. Forber, p. 40Q.

1711. February 2.

Mr DAVID GUrHRIE and ALEXANDER WILLIAMSON a& inst Mr WILLIAMr

GORDON, Advocate-
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IN the procefs at the inflance of Mr David Guthrie and' Alexander Williamfon,
who fland infeft in annualrents out of the teinds of Balcomy, againft Sir William
Hope the purchafer, for payment of the price : Mr William Gordon craved to be
preferred upon a difpofition of thefe teinds granted by Sir James Lermonth in
anno 1654 to Sir William Gordon of Lefinore his fon-in-law, bearing f6r fecurity

of 40o merks owing by Sir James to Sir William; and alfo upon two expired
appriiings of thefe teinds in the fame year 1654; to which difpofition and appri-
fings Mr William Gordon hath right by progrefs. Mr David Guthrie and Alexander
Williaifon alfeged, by way of redudion upon the act of Parliament 162 r, That

the difpofition, being inter conjunllas personas, could not prejudice them anterior
onerous creditors, unlefs the onerous caufe thereof were intrucled aliundethan
by writ itfelf. 2dly, Albeit that were infirucded, the purfuers offer to prove that
Mr William Gordon and his authors were more than fatisfied of the 4000 merks,
by their intromiflion with the teinds.

Ansthered for Mr William Gordon. Esto the difpolition had been gratuitous,
it cannot be quarrelled, becaufe Sir James Lermonth was folvent in the 1654
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when he difponed,' and had an eflate fufficient to pay the 4000 merks and all his
-anterior debts; nay, his affairs turned not in diforder till after his death, when he
could not be faid to defraud his creditors, Stair, Infit. lib. i. tit .9 .p. 82. (84.) And
the difpofition not being called in queflion for fifty-eight years, the narrative of it
muft be fullained to inftru& its onerous caufe, which, after fo long a time, cannot
be otherways proved. idly, Non relevat, that Mr William Gordon intromitted
with as much of the teinds as would pay the debt: Becaufe he had a right to
two expired apprifings before any intromilion, to which he afcribed his poffeffion
as the moft profitable titles, and fo is not countable for his intromiffions.

Replied for the purfuers, They need not fay that Sir James Lermonth at the
date of the difpofition to his fon-in-law was bankrupt; but it is infufficient to an-
nul that right, that the granter's eftate was then incumbered by many infelt-
ments of annualrent and apprifings, whereby in eventu he became infolvent,
Feb. 6. 1663, Lourie contra Dundee, No 40. . 911.; February io. 1665, Craig
contra Lourie, No 56. p.931.; Dirleton, Decif. June 30. 665, Clerk contra Stuart,
No 46. p. 91y. Stair, Instit. p. 82, (84.) and Mackenzie upon the aa 621.
For when an eftate is incumbered with debts and diligences, it is more reafonable
that a conjund and confident perfon fhould want a donation, than an anterior
creditor be fruftrated of his juft debt. Upon which account, the Lords are in ufe
to rank children for their bonds of provifion ultimo loco, though equal in dili-
gence with other creditors, February i0. 1688, The Creditors of William Ro-
bertfon, No 83. p. 969.; the cafe of the Creditors of Cardon, anno 1700,
voce PROVISION to HEIRS and CHILDREN; and the late Competition of the
Creditors and Children of George Marfhall, voce ADJUDICATION, p. 47. Albeit
infeftments granted to childrer foris-familiate, when the granter's credit was en-
tire and unqueftionable, have been fometimes fultained according to their dates.
,2dly, Mr William Gordon and his author having once entered to poffefs the teinds
by virtue of the difpofition a redeemable right, they could not invert the caufe of
their poffefflon, and liberate thernfeles from counting by purchafing expired ap.
prifings. Befides, the apprifings founded on cannot defend him from counting,
becaufe they were reduced or op ened in the ranking of the creditors of Balcomy.

Duplied for Mr William Gotdon, Albeit his apprifings were opened and turned
to fecurities for the true debt, becaufe of fome nice informality; yet any prior in-
tromiffion thereby was bonafide, and the fentenfces reducihg or opening had no
retrofped to make the intromitter liable for bygones, July 19. 1664, Douglas-and
Sinclair of Longformacus contra Laird of Wedderburn, Stair,v. i. p. 217. voce BoNA

FIDE CONSUMPTION; February i1. i624, Thomfoni6ntraLaw, Dure, p. iI. coce

BoNAF IDE CONSUMPTION; January 1. 1677, Dick of Grange contra Oliphant,
Stair, v. 2. P. 496. voce PRESUMPTION. For voluntary rights, as well as apprifings,
m , chance to be reduced upon nullities or-prior diligences; And if apprifers be

holden to count for fruits bona fide uplifted and fpent, puirchafers by confent would

run the fame fate, which would mightily unfettle all manner of property.
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No -12 I., THi LORDS found, That Sir James Lermenth having been folvent in. the 1654,
the time of granting the difpofition,. and the fame never having been, quarrelled
for fo many years; Mr William Gordon canot now be obliged to prove the one-
rous caufe thereof. And found, That Mr William Gordon inlfruding that he
had the rights of apprifing (then unquarrelled) in his perfon; the time of his ea-
tering to poffeffion of the teinds, as well as the voluntary right by difpofition; he
can, afcribe his intromiflions wholly to the apprifing mediQ tempare till the fame
were found to be only a fecurity for the fums therein contained;. and preferred
Mr William Gordon's difpofition to the infeftment of annualxent. See INDF[NITmE
NTROMISSION.

Fol. Dic. V. I. p. 75. Evrbes, p. 492.

1723. 7nuary. LYON againt- CAuEDITORS of 2UAsTRA QQ49.

As a-fecond gratuitous difpofition of the fame fubjed clad with the firt infeft-
ment, is reducible at the inftance of the firft, though. the granter have fuids
aliunde fufficient to pay his debts ; fo the redadion was found to have place againft
.the fecond difponees creditors, who bad adjudged the eflate from him,, in refped
the fecond difpofition was from a fathe to his fon, and bore to be gratuitous.. See
p. 233. and voce PiovisIoN to His a nd{ CHILDREN.

Fol. Dic, v. ,. 4. 75.

1730. _7nuary 9-. ALLAN. against TueqsoN.

WILLIAM SANGSTER having difponed a tenement in Aberdeen, narrating an.
onerous caufe, to Charles Sangifter, who happened to be his brother, Charles dif,
poned the fame over again to his daughter and her. bufband, in their contrad of
marriage, but without making mention that the fubje& wa.derived to him from
his brother William. A great number of years thereafter, adion of reducion
upon the aft 1621 was intented of thefe difpofitions, by a prior creditor of Wil-
liam Sangfter's libelling, that the difpofition from William to Charles being be-
twixt conjund and confident perfons muff be prefumed gratuitous; and that
therefore Charles' daughter and her hufband- who knew of the [aid conjundian,
though, iq the eye of law onerous purchafers, can. be in no better cafe than their
author. The defence was, that it was extremely likely, the daughter and her
hufbanct knew of the relation betwixt William and Charles Sangfier's, but at the
fame time there was no fort of evidence of their knowledge that Charles's right
was derived from his brother William, without which they were in optimafide to
purchafe; and unlefs this knowledge be proved they can never be brought
in as particepesfiaudir; 'THE LORDs, in refped there was no evidence that the
defender was in the knowledge that Charles Sangfter's right flowed from William
Sangter his brother; thexefore they affoilzied from the redudion.

Fol. Dic. v. i. p 75
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