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predecessors decided, as far baek #: the practiques go, as appears from Had.
" dington, 8th March 1610, Baillie against Hame, No 13. p. 9658. ; Burie, 15th

January 1630, Cleghorn-against Fairly, No 21. p. 9664.; and Starr, 28th June -

16%0," Ellies against Garse, No 27.'p. 9668. ; and Innes against Duff, No 28.
p. 9670, ; aud:since the' Raovolution; in the Laird of Blair's case, No 3&;&3
g675.. the Loros expreasly found them liable, ‘if they did Dot apply ta a Judge,
-and get them inventoried, - And the aceurate French Lawyer, in his Traite des.
Lpis Civiles, in handling heive making inventories, Jays this down as a rule, that

if a son immix witboyt getting the papers sealed or mventoned he. repders

hismself purely and simply heiz ; and that eminent Engfﬁxﬂxmhan Swineburn :
affirms, an executor emitting tq wiske inventory is even bound te legatars, and.

‘s mdch mare to crediters, . TAx Loaws, by plurality, found his accepting the

key, and-taking the papers to which he was specially ausigned, did not infer- |

_the passive title of behaviour.  But all were generally convinced, that it was of
a, dapgerous consequencs ta allow such. intromissions ; and, therefore,- deservea

amr:ndmem and :cg,ulamn. by an acy of sederunt, pro futwro.. -
\ Fol Dw. ?.'3. p* 29. Runtamball v. %0 p. 483:

SECT.V. .
Hlusband’s Intromission in name of his Wife..
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v Tug LoRrDS refysed to sustam the husband’ ihtrotmssmn to. bmd beha.wour

upon her (his wife) as heir to her fathe{ ; yet women heirs may thus shun debt_
by marrying; only the baaband will be liable as intromitter. anvnzur, If'a con- -

fitpation anse metam livem will purge it; hemg of heirship:
' Fol Dw v 2. p.29. Fo:mtamkall{ MS’
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1703" December 17. - LINTJ-HLL agmm? DICKSON ' N

HOM]‘. of Linthill being credltcr to chkson of Overmams pursués thlhs

Dickson, daughter and apparent heir to his debtor, and William Stewart her
husband on this passive ntle that she had bchaved as heir, in so far as she had".

No'36.-
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It was the
-opinion of the~
Court, that--



No 37.

"~ the husband’s

intromission
with the_rents
of an estate,
of which his
wife was ap-
parent heir,
was sufficient
behaviour to
subj=et her
universally to
her husband’s
creditors ;
but it being
craved no
higher but
in valerem,
the Lords
found the
husband liable
in so far as
-his intromis-
sioa should
be proved
against him, -

~ Tue Lorps repelled the first defence, in respect of the answers,

-in vast debts:
_for the husband, he is as little, seeing he is not the apparent heir; for none
.can be subject to behaviour, but one who cah be served heir : And lately in the

9680 PASSIVE TITLE. ‘Drv, L
intromitted with the rents of her father’s lands, either herself, or ‘her husband
in her rxght of apparency, and so both must be liable. Alleged, 1mo, She was
not alioqui successura, seeing she produced a charter of the lands from the Earl
of Haddington, supetior, toone of her predecessors, providing it to his heirs-
male. Answered, This is an old right go years ago, and may be changed since j'
likeas, de facto, the lands being apprised by a creditor, her father acquired in_
the said apprising, and took it to his heirs whatsomever, -which quite alters the
first destination ; -2do, Yourself granted a bond to a confident, Whereon you
were charged, and havmg renounced, adjudication followed, which was the
title used in the process of sale, and so makes you liable on the act of sederunt
1662, in Glendonwyne’s case against the Earl of Nithsdale, infra &. t.——
2do, Alleged,
‘Esto T were apparent heiress et aliogui successura, yet my husband’s intromis-
sion.can never make me liable passive ; such titles, cum sapiant delictum, suos
duntaxit -tenere debent auctores, and heing personal, cannot be extended from'
the husband’s intromission to the wife, who may be ignorant and unwilling,
that_her husband should involve her, and yet-cannot hinder it ; and this might

“ruin all heitesses, by binding a passive title on them without their own consent,

which will affect them after the dissolution of the marriage, by involving them
“The wife here cannot be liable, for she did mot -intromit; and

FEarl of Winton’s case with.one Borthwick, No 66. p. 5327. it being contended,

-that he having married the heiress of Aldinston, and bought in a comprising, it
~ought to be redeemable from him, the husband, as if the apparent heir had ac-
.quired. it; yet the Lorps found this was too great an extension of the fiction in

law, and that it was not so redeemable from him; see Stair, 19th July 1681,

:Sir George Monro agamst the Creditors of. the Lord Rae, No 59- p- 5317. And

Linthill has taken the wrong mct‘lod for-he should have charged her to enter
heir to her father, and, on her renunciation have adjudged these rents, as ly-
ing in bereditate jacente, and then pursued the husband as-intromitter ; but to
make it summarily a passive title, were both a novelty and hardship. Answered,
If an heiress can evade the passive mle, because she does not intromit herself,
and her husband sicklike evite it, because he is nor the person that can succeed -
or behave, by this circular juggling heiresses may impune possess their prede-
cessors estates, and the security of creditors be V\holly overturned ; for a minor
will be liable passive for his tutors’ and curators’ intromissions 3 and why not a
wife for her htsband’s, who is her curator in law; and though minors will be

‘repon‘ed yet not without restoring what was intromitted with ; and though the

‘pursuer might plead this to be an universal passive title, yet at present he. in-

sists only to make the husband liable in valorem, in so far as Lie. ‘has intromitted,
seeing he pretends no ‘other title but as husband ; and if they will not pay the
debt, then let husbands abstain ;-else it were a compendlous way for heiresses to
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matry, ancl defraud their predecessors creditors ; nelther dare: t‘ney obliged torun ~ No 37. -
a courss of dxhgence by adjudlcatxon, seeing I have this shorter method of fix- '

- ing it as a plain behaviour ; and if _you offered to renounce,-I would riot ‘suffer
you, because having immixed, res ‘non_est amplius integras Some of the Lords
were clear to find it an universal passive title to make them simply liable; but
it bemg craved no higher but in wvalorem, the Lorps found the husband lidble ‘
in’'so far as hls intromission should be proved against him ; seeing they are una
persona in jure, and his i intromission in her right must be reputed to: be her own
intromission, which if it were, she behoved to answer her predecessor’s creditors
in solidum ; and here it was no farther extendcd than to his actual 1ntromlssxon,
and not to ‘make them sxmply liable. :

Fol, ch. v. 2. p. 29. Fountamizall 2. 2. p 202.

A}

g

S E;C T. VI
Behavxour not mferre@ if the intromission can be a.scnbed o a.
o smgular title.

[
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1628 7uly S.\ ' , Dcm;m agam:t LESLIE o - | Né 38.

Tars defence agamst an helr s nm'onhssxon, viz. that the father's relict had a
liferent tack of the lands, and b] her tolerapce he mtromlttcd was -found re-
levant. . ~

o, D:c.fo. 2. . 30. Durie.

- *,% This case is No 15. p. 5392., ¥occ Hrrsarr MovVEABLES.
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1630. ’ j’anuary 30. CALDE.RW'OOD against PorTroUS. ,
Por1EOUS bemg convened for -payment of L. 100 addebted by his father, as Ne 39
behaving himself as heir to him, by intromission with his heirship goods ; and
he alleginghis intromission to have by-been virtue of an anterior disposition made
by his father of the same to him. . THe Lorps. sustained : “this dlsposmon to li-
berate him; albeit the pursuer replied, upon the father’s retention of the pos-
session, notwithstanding of the disposition, to the time of his decease.; which,
was repelled, seeing the defender duplied, that his father becoming old and de-
- cayed in means, and wanting a wife, she being then deceased, and the son be. -
Vor. XXIIL o 53 X :



