No 33.
An appriser
executed a
renunciation
of his right
in favour of
the debtor,
which he-
kept in his
own custody
till his death,
His apparent
heir, by in-
termeddling
with it, and
giving it up
to the debtor

. for gain, was
found to have
incurred be-
haviour, ¥

No 34.
An apparent
heiress and
her husband,
mean per-
sons, having
received frem
the defunct’s
man of bu-
siness, the
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1701. j’uly 23. IOHN BAILLIE agam.rt ALEXANDER CHANCELL‘OR
Jonx Barrniz of Woodside pursues Alexander Chancellor merchant n Edm-,
burgh, fora debt due by Helen Barns, his. mother, on this passive txtle, that
Helen havmg an appr.smg on the lands of Bagbxe, she subscribed a renunciation
thereof, which he either found among her papers after her decease, and kept it,_
whxch meddlmg was an undoubted gesnon and behavmur, or it.was in his hands i
4before her death, and was after it gncn by hlm to hls brother leham to. be'
given up to the,debtor-rcverser in prosyect of gain, Allcgcd He got it from, '
his mother to give up to_the party ; and though his endeavourmg to get money
for. it-might be a fault, yet it cannot amount to the pass:ve title, especially see-
ing he had the gift of his mother’s cscheat which is a _probable and colour-
able title to assoilzie from behav:our, as’ Stair shews, Book 3. Tit. 6.; and’
1cth. June 1674, Spenccrﬁeld against Hamilton, infra, h. t. 2do, He had
a disbositio omnium bonorum from his. mother, which is enough to elide beha-
viour, which is only inferred by deeds transmitting property, and not by re-
#hunciations extinguishing it, 5th July 1666, Scot against Auchinleck, infra,
k. t. Antwered, His giving up and disposing upon the said renunciation
could be by no other title but animo domini et baredis ; neither does the
escheat palliate, for-that gives nght only to moveables, whereas this was an he-
ritable subject 5 and her dispositio emnium bonorum gave .as little right, being
only deposited in the Clerk’s hands to get her cessio and suspension, and be-
longed to all the creditors-as much as to him, and was never his evident. The
‘Lorps’ repelled the defence, and found his intromitting with -and disposing on
the said renunciation, after his mother’s death, on prospect of money, was suf-
ficient to infer the passive.title of behaviour, and that the gift of escheat nor
»dupomzo omnium- bonorum d1d not--purge’; and thought this way of evacuatmg
the predecessor s fee by renunciations, was a more dangerous invention to the
prejudice of creditors in redeemable rights, and - might cover the intromissions
of apparent heirs more than any of the former contrivances had done, ~

Fol. Dic. v. 2. p. 29. Fountainball, v. 2. P I21.
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"1706 }’tme 15. . DicGLES and his FacTor against SvrwarTs.

TraoMAS STEWART, merchant in Newcastle, being debtor to John Diggles,.
merchant in Manchester, in° L. 80 Sterlmg, by bond, the said Diggles, and
Andrew Dennet, his factor, pursue Janet Stewart, sister and apparent heir to
the saxd Thomas, and John Stewart her husband, for payment on the passwe
titles ,‘ and insisted on this ground, that she and her husband had granted a
receipt to John Knox' writer, of her brother’s writs and ev1dents, and, particu-



