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time the charter was expede, the rights belonging te the faid Ear, were; by the
act Quarto Georgii, vefted in the perfon of the Commiffioners of Engquiry.
Tue Lorps fuftained bath objections.

A& Akex. Nairn. Alt. Foba Ogilvie. Clerk, Mackedzip.

Fol. Dic. v. 3. p. 4 Edgar, p. 48.

R

1677. November 29. Orrock against MoRRIs.

WiLLiam Orrock of Balram, having ufed an order of redemption of feveral
apprifings agamﬁ his eftate, purfues a declarator againft David Morris, That the
apptifings, in fo far as not fatisfied by intromiffion within the legal, are yet
unexpired by the order, and fatisfiable by payment of the furplus; which
coming to an account, it was alleged for the purfuer, That the fums where-
upon thefe apprifings proceeded, were {fecured by infeftment ; which, though
they botre requifition, yet in the claufe of requifition, there was only an
obligepaent to pay the prircipal {um, anpualyent, and penalty ; but not to pay
any termly failzies ; and yet the apprifings were led for all the termly fail-

- zies, which fhould have abidden declarator ; albeit they had been in the claufe

of requifition. 2do, Such failzies, even after apprifings, are modifiable by the
Lords.—The defender anfwered, That penalties in bonds, after apprifings,
which is the ultimate diligence, are not accuftomed to be modified, or the apprif-
ing to be quarrelled on that ground ; and the termly failzies are but a penalty for
the annualrent.

. Tue Lorps found, That if the termly failzies were not mentioned in thc
claufe of requifition, for which the apprifing proceeded, they fhould not at all be
{fuftained in the account, but deduced; and though they were in that claufe,
that they ought to be modified accordmg to the true damage and interefl of the

apprifer, and that they were not in the cafe of ordinary penalties in principal

fums.
Fol. Dic. v. 1.p. 9. Stair, v. 2. p. 568.
A
168'0; November 30. EarL of PANMUIR ggainst DurHAM.

Tur Earl of Panmuir having wadfet Durham of Grange’s lands, for 26cce
merks of principal, and gooo merks of penalty ; .contammg a claufe, That fee-
ing Panmuir had fupported him in meney, and lent him in his neceflity, that if
he ha,ppened to fell bis land, he fhould give my Lord the firft offer, and prefer
him, he paying as great a price as another would ‘give. Panmuir adjudges for.
the fame {ums, and purfues for removing. The defender offers the principal and
annualrent at the bar, and fo much of the penalty, as the Lords fhould modify,
providing that the purfuer fhould renounce the claufe of preference. The pur-
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Euer aifibers; That ‘the decreet of adjudidation, made primcipal and annualrent
into vne Dam, bearing mmnualrént ; after wiich there could be no modification;
which was never fuftdirmdd in =pprifings ; m place of which ad_;udxcaﬁmins are new
come.——It was replied, That the Lords had been frequently in ufe to modify
penalties m apprifings, and adjudications, if they ‘be exorbitant, efpecially be-
fore they attain poffeffion, or come to fingular fucceflors.; and it were againft
reafon, that if an indigent debtor thould make a penalty equivalcnt to the prir-
cipal, that the fingle fentence .of adjudication, proceedmg upon a fummons of
fix days, fhould exclude all remedy againft the common privilege: of all fove-
yeign courts, to modify exorbitant penalties ; which cannot be hindered, though
parties fhould, upon never fo peremptory terms, remounce the. fame; and, there-
fore, the Lords always modify termly failzies and penalties in adjudications and
apprifings ; and, as tothe clanfe of preference, it is an unjuft monopoly, for who-
would ever enter i terms of buying the defender’s land, if he knew it werg
to no purpofe, but that Panmuir would get it : But feeing this claufe is contain.
ed-inn the contra® of wadfet; if Panmuir thould prevail and. referve it, it would
infei‘taking of ufury more than the annualrent ; but, being in the. wadfet, it can,
only be underftood. to be in.the famne, while it ﬁands unredeemed.

‘Tue Lorps found this pendlty exorbitent ; the ordinary penaltxes being roo

pounds for 1000 merks, which doth not fo increafe when fums become great ; and
therefore they, modified.the pemalty to the tenth part of the principal, and the
ansualrent thereaf fince the adjudication, and. decerned Panmuir to renounce
ﬁmply all cantained in. the wadfet,. without exception of the claufe of preference:
Fol. Dic. v. 1. p 9.. ‘Stair, v, 3. p. 806..

«1757. Aagwts 5 mexrom of KINMINmY agamt ]o,m.: GORDGN wf Chmy

) UBGN the ad o,f Febvuary 1737, Sutherlarxd ef Kmmmlty, granted an -heri-
’table. bend to Thomas Arret,; for L. 3000 Sterlmg 3. upon which he was infeft,
This debt Arrot conveyed to ]ohn Gordon ; who was allo infeft.

In February 1744, Gordon led an adjudication for, the debt itfelf, and L. 41 5
of annualrents then due, and L. 600 of penalty, . makmg inall L. g015.
. In Juss. .1744, the lands: of Kinminity were fequeftrated, and a factor ap-
pointed, with the burden®of, paying to John Gordon, the annpalsents of -his prin,
cipal fum 3 which were regulagly paid aiter the fequeftration. -

When the creditors came to be ranked, Mr Gordon, being the preferable cre;

ditor, clainred the whele fum in his adjudication, ncluding the penalty..
B The other creditors objected to this; becaufe, .in. that mgnner, Mr Gordon
would not only receive his principa] fum,. with the L. 415 of intereft, and the ex-
pence of his charter, and intereft of that expence, but alfo L. 600 of penalty,
and fourteen years intereft, upon that {fum, amountmg in all to L. 1020, while,
at the fame time, the other creditors would receive no part of their debts.
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