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1675. Fuly 16. - - Camesert and Rippoch ggainst STEWART.-

One having difponed lands to his third fon, in the difponee’s contra@ of mar-
riage, and thereafter difponed the {fame lands tc his fecond fon, with the burden
of debts; in a competition betwixt the firft difponee and an onerous purchafer,
from the fecond difponee, beth craving adjudication in implement of their dif-
pofitions ; the Lorps found the long latency of the firft difpofition fufficient to
prefer the onerous purchafer who had-baught dena ﬁde, thus far, ‘to make up-his
juft and trué intereft, but not te give him any advantage by the bargain ; and
therefore 4djudged in his favours, under reverfien to the firft difponee, upon pay-
ment of what was truly wanting to the enerous purchafer. . See the particulars
of this cafe ; woce ADJUDIGATION, P. §4. - ‘ .

 Fol. Dic\w. 1. p. 75,

1677‘ _‘7anuary 16. EARL of GLENCA(R{N agazmt Birspank.

_ IN the redué’aon at: the mﬁance of the Earl of Glencaxrn a,gamﬁ John Blribane
of his right of the lands of Freeland, and declarator, ihat 4 reverfion in favours
of the heir of the difponer’s owa body, to take eﬁ'e& after the difponer 5 death
was fraudulent, purchafed by the difponer’s means, and therefore thould be holdcn
to be. as taken to the difponer himfelf, and that it mxght be aﬁ'e&ed by the pur-
{uer as his creditor :—The defender alleged, tha,t this chfpoﬁtlon was for an ade-
quate price,. and therefore there was no pre‘;udxce to the d-.lﬂponer s creditors ; and
as to the reverfien, it was= perfomai favour to the - dlfponer s- heirs-male of his
own body only, -and did not make the right as a wadfet, but it remained 2 true
fale ; neither doth any gratuitous I;Lght, pmcured to a fon, become aﬁ'e&ed by
the father’s crediters, unlefs the fatﬁe,r had exhauﬁed his eﬁate which the credi-
tors might have affected by purchaﬁng thereof :—Which defence the Lords found

relevant.—It was now further alleged, That the price was not adequate, becaufe
the purfuer offered to give 2800 werks fote, amd to find out a tenant that would
take a nineteen years tack for 500 merks yearly, the land never having been fet,
but flill in mainfing, which, at twenty yeats purchafe, will be 15,000 nierks,
whereas the price is but 8ocoe merks ; and where debtors have net an eftate fuf-
ficient for their debt, the gyeatelt pr ice that can be obtamed fhould be fuftained,
though it be above the ordmary price. —It was: amwercd That the price of wffec-
tion er emulation is no juft ground to reduce a dxfp@ﬁtlon otherwife ‘'no man
would buy from perfons that are in great debt; but a competent price liath ever
‘been foftained, and the procuring of a tenant ta take above the true value, whole
hazatd may be fecured is not fuﬂicxent '

Tre Lorps adhered to their former mterlocutor but feetng the land was not
fet but in mainfing, they would prefer neither party in the probation of the ren-
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tal, or price, but allowed either party to adduce witnefles what the land was
worth, and might pay as at a conftant rent, and what it was worth in buying and.
{elling in that place of the country. See No 41. p. g11.

Stair, v, 2. p. 494,

1679. December 23 GorpoN against FERGUSON.

" Gorvon of Troquhen purfues a reduction of an infeftment granted by Cannon:
of Blackmark to Cannon of Marrogat, his brother, bearing, for undertaking all
his debts, and for love and favour ; and of a difpofition -granted by Marrogat to
Fergufon of Keiroch ; -the reafon of reduction was upon the act of: Parliament
1621. The defender alleged abfolvitor, becaufe he was no conjun@ perfon, nor
partaker of the fraud betwixt the two brothers, but paid a competent price ; and
by the forefaid ac, third parties not partaking in the fraud are fecure.—The pur-
fuer answered, That Fergufon was neceflarily partaker of the fraud, it being in
the body of his author’s right, that albeit it bore for wundertaking the disponer’s
debt, yet there was only 6ool. mentioned in a blank, which is {cored, and which
could not be an adequate price.—~THE Lorps found, That Fergufon could not be
free of the participation of the fraud in his author’s right.—It was further alleged
by Fergufon, That the fum expreffed in Blackmark’s difpofition to his brother,
was due to him, and therefore he might lawfully take a difpofition from. Black-

‘mark, or from Marrogat his brother, which behoved to bé effectual, as to his.

own fum, which was Blackmark’s anterior debt.

Tue Lorps fuftained the difpofition, in fo far as concerned F ergufon’s own fum
due by Blackmark, but declared the right might be affefted by the purfuer quoad:
religuum, that he might redeem upon payment of Fergufon's fum; unlefs it were
proven that Blackmark was-a notour bankrupt, when he difponed to his brother ;
and fo could not difpone to one creditor in prejudice of another.

Stair, v. 2. p 7206..

et

1680. CRAWFORD against KER..

Fanuary 24.

Axprzw CrawrorD having apprifed fome tenements in Glafgow from Mungo

Matthie, purfues the tenants for their duties. -Compearance 1s made for James
"Ker, who produceth an anterior difpofition by Mungo Matthie to James Wilfon,

and by James Wilfon to Ker, with infeftment conform, and alleged that he had
the prior and better right.—The purfuer amswcred, That the right by Matthie
the common author did bear Wilfon to be Mathie’s good-brother, fo-that the
narrative in the difpofition proves not the onerous caufe ; and therefore law efteems
it as a gratuitous deed between conjunc perfons, and fo is null by the act of Parlia-
ment 1621.—1t was replied for Ker, That by that fame act of Parhament rights



