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leing taken away, legal executions ought to have been done at the head
'burghs of the thires where the regifters were kept, likeas it was their cuf-
*tom to do fo.-To the fecond it was replied, That any warrant to lead an appri-
fing at Glafgow, was periculo petentis, and contrary to the general pradice, and
;reafon; feeing denunciations are ufed at the head burghs of the thires where the
lands ly, as being the onily places where the lieges may have notice thereof.-
THE LORDS did fufltain the redudion, notwithftanding of the anfwers; upon this
ground: That Kelburn's comprifing was not led according to the laws, for the
time then in being -and that Kelburn ought to have obferved the fame, as to
'the denunciation at the head burgh of the hire; which was hard, feeing he had
done according to a ftanding ad of Parliament; and that the ufurper's ad and
proclamation was not fpecial as to legal executions, which had no relation to
proceffes; but only did difcharge the Courts of regalities, and the fervice and vaf-
falage due to the Lords of regalities.-The caufe for which the Lords fuftained the
fecond reafon was; that albeit they grant warrants to lead comprifings at Edin-
burgh, becaufe it is communis patria, where all public records are kept, and
notice may be had of legal diligenices; yet they found, that, upon a naked bill,
-no fuch warrant ought to be granted for leading of comprifings, at any other
head burgh, but that of the ihire- where the lands ly.

Fol.-Dic. v. I. p. 4. Gosford, MS. No 311.

1671. -7?dy 12.
The HEIRS Of Mr THOMAS LUNDY against The EARL of SOUTHESK, and Others.

THE eftate of Sir James Keith of Powburn, being apprifed by feveral of his
creditors, they now compete for preference. Mr Thomas Lunidy, who led the
firft appr-ifing; was more than year and day before the reft; and thereupon
his heir craved preference.-It was alleed, the apprifing was null: Imo, Becaufe
it proceeded upon a bond, carrying a claufe of requifition, and the claim of the
apprifing, did-not libel thereupon; fo that, .albeit it be' now produced and done,
debito tempore, yet the claim. was not fufficiently infiruded without it. 2do,
The meffenger did unwarrantably continue- the -court of apprifing, till another
diet, without any neceflary caufe, which- was never, accuffomed, before, and is of
very evil confequence; for thereby meffergers, at their pleafure, may continue;
and weary out the perfons concerned; who might propone-defenees, or produce
fufpenfions; andi are not obliged to atten&- the- pleafure of the meffenger.

3 tio, The apprifing was at the Beitch-hill of Cupar, which is not, within the
fhire where the lands lie; and, albeit there be a difpenfation in- the letters; that
ought not to have been granted; becaufe, apprifings thould only be-in the head.
burgh of the fhire, or, in commun patria, at Edinburgh; but efpecially, feeing
the warrant was obtained from the Lords of courfe, among the common bills;
without being read or confidered, and fo, is periculo petentis, and cannot prejudge
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No 1 2. the more formal diligence of other comprifers; efpecially, feeing Lundy apprifed
of new for the fame furs, which will come in pari paffu with the reft, being
within year and day.-It was awfwered, That it is inherent in all jurifdi&ions, to
continue proceffes to new diets, having kept the firft diet; an4 that the nef-
fenger, by the letters, is coptituted flieriff; and there. is no queftion but theriffs
might, and di4, prorogate diets in apprifings; and the letters bear warrant to fix
courts, one or moe : And for the captipuation, it was but to the next day, in
regard of a great fpeat, the apprifing being upon the hill in the open field,
during raini and it being modica mora, to the next day; which will give no
warrant to an arbitrary contirnation by mef felgers, to what interval they pleafe :
And as for the plage, the Lords, by difpenfation, may appoint what place they
fee convenient; and albeit the difpenfation had been of courfe, and that therein
the clerks had failed; yet the parties, obtainers of fuch difpenfations, are fecure
thereby, and ought not to be prejudged.

THE LORDS fuained the apprifing; and found the requifition now produced
fuficient; and found, that ihe continuing of the diet for fo fhort a time, to be
no ground of nullity; unlefs the competitors could allege a fpecial caufe, which
they did, or might have alleged, whereby they were prejudged, by leading the ap.
prifing the fecond day, rather than the firit. THE LoanDs did alfo fuftain the dif-
penfation of the place; and having perufed the pradice, produced at the inflance
of the Lady Lucia Hamilton, anent an apprifing, led at Glafgow by difpenfation;
They found, that the Lords did not annul the apprifing on that ground; but the
LORDS ordained, That no bill, bearing difpenfation, thould pafs of courfe in time
coming; but upon fpecial reafons, to be confidered by the Lords, or the Ordinary
upon the bills; and that meffngers thould not continue the diets in apprifings,
but upon neceffary caufes; and ordained an ad to be infert in the books of fede-
runt to that effed.

Fol. Dic. v. I.p. 4. and 5. Stair, v. 1. p. 752.

1675. February 3. OLIPHANT of Provoftmains against

A BILL was given in, defiring, that a comprifing being deduced, and the
meffenger having deceafed in the interim, before he fubfcribed the fame; there-
fore, another meffenger, who was his colleague, might be allowed and warranted
to fubfcribe the faid comprifing.

THE LoRDs confidered, that the meffenger that was in life, though he had
been employed to execute the letters of the comprifing, by denouncing and cit-
ing; yet he did not fit, nor was colleague to the deceafed meflenger, or was
judge with him, the day and time of the deducing of the faid comprifing; and
that a comprifing being procefus executivus, confifting of the executions, and of
the procefs and fentence of compriling, upon the day that the debtor was cited
thereto; though divers meffengers may adt feverally as to citation and denuncia-
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