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* PASSIVE TITLE.

- titles, viz. 3 disposition both to the lands and moveables prior to the contract-

" charter-chest,

ing of this debt, to which he ascrxbes his intromission and mgddlmg with the
Answered,. “This_can -never purge - bis vitious lﬂtl‘omlSSlOﬂ, ‘be-
cause, before he opened hig father's éhgtter-chesx, and meddled with his papers,
he ought to have obtained the warrant of a J gdge, to have inventoried - the
same, as the Lords found in the case of lnnes of Coxton and Duff of Drym.
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tioner in this debt for one Nxsbet and that he brmked the estate by singular

No 47.
moveables,
which were

" not expressly
" cofiveyed. -

The Lords
found, that

__this mgromxs-

sion made him
liable passive,

mere, No af. p, 9670, . 2da, He lins disponed of the. visible heirship, which is

expressnd and contained ip none of bis dispositions, aad so be must be still pas-

sive liable, especially seeing bo possemses g or 6,000 merks by year by his father,

the debtor in this bond. = Repliad, Whern a son hes the whale beritage dispaned

to-him, he veeds seek no warmant to open the cb&ﬁ%ﬂh&m and intromit with
- the evidants of the lands. disponed; as was decided in- the oase of Urquhart a-

grinst Sharp, No 31. p. 963, . .And a3 ta the sgoand of tha bsirship, be had two

dispositions, one of the heritage, - and. soother of the- ‘£xeeutiy ; and certainly 7

it behoved tobe carried and comprehendcd under one of the two, though not per
expressum and nominatim Qisponied. . Tue Lorps waved the first anent the

charter-chest; as-not so clear, and laid hold upon the second anent the. move-

able heirship ; and foundflt was a separate subject, and oot expressly conveyed,
and therefore his intromission therewith made him liable passive.

~ andthe rest of the executry ; but dthers thought even in that case, his mtro.

m»mion was unwarrantable. %
| B Dic.v.2.p. 30, Faumgainbal, . 2. ¢ 375‘ |

SECT YiL

An appavem: hm duchsrgmg or: mounqmg my nghzt competent
w him. '

:536 Febnaar_y 24 L annonn aganmt S Km&-‘r Hzramm’s Seus.
Tax geneni hcu' ef umqu:hbk slt Rﬁbﬁt H&th;n. and the htu‘ of thc se-

:nnnd marriage, being Poth cenvened for payment sfa dﬂht owing by their

upsubile facher: to she gouimaao{ Mpidbope ; apd she general heir offering

" to renounce, the heir of | provxs:on answering, That he gould not, secing he had

behaved himself as heir to him, in so far as he had granted to his father a dis-
chargq of all hg;i'shlp goods ard gear 3 which might befal tohim, and whxch he -
53 Y2 ,

Some doubt.
‘ed if this would hold, where the debt exhausted both the movcablc hcxrsh;p

- No_ 48,

* A presump.

tive heir re-
nouncing in
his father's
favour,- his
interest in the
heirship
moveables
will not ime«
_port behavi-



- No 48.

our, though

he may have
got 2 va-

- luable consi-

deration for
iomg 80,

No 49.
An apparent
heir having *
ratified an
apprising led
against his
predecessor,
and renounc-

" ed the benefit
of the legal,
this was
found a;beha.
viour, .
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might crave through his father’s decease, at any time thereafter; and that
in respect he had then delivered to him certain moyeables and plenishing
for his house, he being then to withdraw himself from his father, to his own'
dwelling a-part after his’marriage,' accomplished by the advice of his fathey,

, Div. 1.

- whereof albeit the discharge was granted to the father in his own leetxme, yet

being gwcn for satisfaction, and for moveables received in place of his heirship,
whereto he might succeed, it behoved to be repute as if he had received and.

~ intzomitted: thefewith after his father’s decease; this allegeance was repelled,

and the discharge given by the eldest son to his father, in his father’s ‘lifetime,

discharging bis father of his heirship, albeit done upon, and for receipt of other

moveables, was found ought not to make the eldest son liable to his father’s
debts as heir, he:renouncing now to be heir, which the said drscharge was found

“to. maLe no impediment to him, but he might renounce, albeit he offered not

to restore, and make forthcoming to- the creditors, the partlculars received by‘
hlm from his father, nor the avails thereof. ' -

A

Alt. leron et Naira. .Cierk, Hay. .
Fol. Dic.v. 2. p. 31. Durie, p. 797..

- Act, Herio? et Stuarrts

e

1642. February 10.  JouNsToN agaz’mt? ]'OHNSTON

[

Onz Johnston convemng Johnston the: apparent heir to his debtor, as-lawful..
ly charged to enter heir to him, for payment of his father’s debts; and, the de-.

~fender renouncing to be heir; the Lorps found, that he ‘could not renounce in-

respect of this reply, which the Lorps found relevant, viz. that the pursuer of-
fered to préve, that the said defender had bought the defender’s father’s lands-
from a compriser, who had sold the said lands and his right of comprising to
the Lord Jehnsten; to which dlsposxtxon the defender consented, and had. re-
ceived for his consent to the said heritable - -disposition thereof 10 or 12,c00.
merks, whereby res non erant integre for him to. renounce 5 espeeially seeing
the-time-of the said disposition, the comprising was not " expired, but the right

~ of reversion was competent to him,, which the Lorps admxtted to the pursuer’s.

probation in this process. Also, the Lorns sustained another process at this same

pursuer’s instance against the Lord. ]ohnston, for. making arrested goods forth- .

coming, notwithstanding that this debt was not decerned against. the- principal
party, but was.depending. ui supra; and found, that this pursuit, to make ar-.
rested goods forthcoming, might-be mtented albeit: the said principal .cause was.
not declared uz supra ; but found, that the said' process of arrested goods could:

not be pmsccuted but should lie over, while the prmcxpal cause for: the prmu..,
- pal debt were first diseussed.

Ast-_ ———————r, . _Ait-’ _705”3’0”- Clct k, H )

- Fol. Dic. v, 2. p. 31, Durie, p. Sz,
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